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Summary

The administration has a preventive mission of preserving public order
in accordance with what is known in jurisprudence and jurisprudence.
Through administrative control, it also exercises a penal function and is in
the process of fulfilling the burden of its administrative function in its
capacity as custodian of the management of public facilities. The essence
of the distinction between them is that the first seeks to limit the occurrence
of a disturbance in public order, while the second seeks to impose
punishment on the violator. Meaning that the first confronts the defect
before it occurs, and the administration resorts to the second after the
defect occurs.

The administration cannot use the privilege of the public authority, as
an administrative control authority to ensure the implementation of
administrative contracts, but rather it uses its penal authority under the
contract to be able to impose penalties on its contracting party to ensure
the regular and steady functioning of the public facility. Among these
penalties in the context of administrative privilege contracts is the penalty of
administrative guarding, which should be The administration must take into
account the provisions of the legality of this sanction, given its prominent
role in maintaining the functioning of the public facility, by surrounding this
sanction with formal and substantive procedures prior to its signing The
formal procedures include issuing a warning to the obligor to manage the
public facility as long as time is possible, and imposing the contract and the
law on the administrative authority before signing it, to urge the obligor to
implement his contractual obligations to avoid the imposition of this penalty.
The objective controls are represented in the justification for the criminal

decision to place administrative custody and taking into account the
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aspects of proportionality between the penalty of administrative custody and
the burden of the contractual violation. These guarantees protect the
obligor in particular from the administration’s control and influence in taking
the penalty of administrative custody against him. In general, they stand as
a barrier to any imbalance that deviates the administrative custody penalty
from the principle of legality, and these guarantees are considered an
integral part of the penal decision issued for administrative custody and are

inseparable from it.
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