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Women’s Guardianship Controls

Hayam EIl Taher Mohamed

Department of Jurisprudence, Faculty of Islamic and Arabic
Studies for Girls, Cairo, Al-Azhar University, Egypt.

E-mail: dhyamalazhr@gmail.com

Abstract:

Praise be to God, who sent His Messenger with guidance and the
religion of truth to make it prevail over all religions, even though the
disbelievers hate it. I bear witness that there is no god but God alone,
with no partner or associate, and I bear witness that Muhammad is
His servant and Messenger. Now then:

The mother plays a fundamental role in guardianship of her
children after the death of the father, as she bears the responsibility of
caring for and nurturing them until they reach the age of discernment
and are able to take care of themselves . In this research, I explain the
controls of women’s guardianship from a legal perspective, as
follows:

1- Guardianship : It is what the father does upon his death by
recommending a specific person to take care of his children’s affairs
and money to preserve and develop it for them . The appointment of
such a guardian is the responsibility of the father upon his death,
according to the consensus of scholars .

2- The majority of jurists agree on the permissibility of a will .

3- The pillars of guardianship are four: a guardian, a testator, a
bequest, and a formula.

4- The legatee is the one who is ordered to dispose of the money
and other things that the testator had the right to dispose of during his
life after death, and he is represented by someone else because the
legatee is a representative of the testator in that .

5- The person to whom the recommendation is made must be
Muslim and accountable. It is not valid to make a recommendation to
a child, a mentally 1ll person, or an imbecile, because these people are
not qualified to be guardians or to act
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6- The legal and jurisprudential opinions agree on the woman’s
eligibility to be the guardian of her children, and her ability to
manage the affairs of her young ones, which refutes what some are
trying to promote about the lack of entitlement or. ..

The legitimacy of a woman being the guardian of her children, by
circumventing the clear legal texts in the Qur’an and Sunnah.

7- Jurists have agreed that the guardian may pay the money of

the person under his guardianship to someone who will invest it in
a lawful manner, such as through mudarabah, musharakah, and other
forms of investment in which they have good and benefit.

8- The jurists agreed that the guardian has the right to spend on
minors and those in their position. According to what is known,
according to the little or the much money, and according to the
child’s condition in terms of food, clothing, and the like.

9- The will ends with the death of the testator, with the death of
the legatee before the death of the testator , and with the end of the
term of the will .

Keywords: Women, Guardianship, Controls.
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References:

1: alquran alkarim , waeulumuh :

» tafsir almanari, tafsir alquran alhakim (tafsir almunar), almualafi:
muhamad rashid bin eali rida bin muhamad shams aldiyn bin
muhamad baha' aldiyn bin minila eali khalifat algalmuni alhusayni (t
1354ha),alnaashir: alhayyat almisriat aleamat lilkitabi, sanat
alnashri: 1990 mi.

* lbab altaawil fi maeani altanzili,almualafi: eala' aldiyn eali bin
muhamad bin ‘iibrahim bin eumar alshiyhi 'abu alhasan, almaeruf
bialkhazin (t 741hi),tashihu: muhamad eali shahin,alnaashar: dar
alkutub aleilmiat - bayrutu,alitabeatu: al'uwlaa, 1415 hi.

2: kutub alhadith , washuruhubh :

« aljamie alsahih <<sahih muslmi>>almualafu: ‘abu alhusayn
muslim bin alhajaaj bin muslim alqushayri alnnysaburi,almuhaqgaqa:
‘ahmad bin rifeat bin euthman hilmi algarah hisariun - muhamad
eizat bin euthman alzaefaran buliui - 'abu niemat allah muhamad
shukri bin hasan al'anqurui,alnaashar: dar altibaeat aleamirat - turkia,
eam alnashr: 1334 h .

* alminhaj sharh sahih muslim bin alhajaaji,almualafi: ‘abu zakariaa
muhyi aldiyn yahyaa bin sharaf alnawawiu (t 676ha), alnaashir: dar
lihya' alturath alearabii - bayrutu,alitabeata: althaaniatu, 1392.

 sunan 'abi dawud,almualafu: 'abu dawud sulayman bin al'asheath
bin 'tishaq bin bashir bin shidad bin eamrw al'azdi alssijistany (t
275h),almuhagaqa: muhamad muhyi aldiyn eabd alhamid,alnaashar:
almaktabat aleasriatu, sayda - bayrut.

* alsnun alkubraa wafi dhaylih aljawhar alnaqiu almualaf : 'abu bakr
‘ahmad bin alhusayn bin eali albayhaqi mualif aljawhar alnaqi: eala’
aldiyn eali bin euthman almardini alshahir biaibn alturkumani
.almuhaqaq :alnaashir : majlis dayirat almaearif alnizamiat alkayinat
fi alhind bibaldat haydar abiadalitabeat : al'uwlaa 1344 hu.

* 5 subul alsalam sharh bulugh almurami,almualafi: muhamad bin
lismaeil al'amir alyamaniu alsaneanii (1182 ha),tahqiqi: eisam
alsababiti - eimad alsiyd,alnaashar: dar alhadith - algahirata,
misr,altabeati: alkhamisati, 1418 hi - 1997 m.

» eawn almaebud sharh sunan 'abi dawud : almualif 'abu altayib
muhamad shams alhaqi aleazim abadi - altabeat al'uwlaa 1419hi-
1998m .dar alkutub aleilmiati. bayrut- lubnan .
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* sahih albukharii . almualif : shaykh alhifaz albukhariu muhamad
bn ‘iismaeil bin ‘iibrahim bin almughayra . maktabat al‘iiman
bialmansurat - sanat 1419hi - 1998 m .

 almusanafu, wayalihi: kitab aljamie lil'iimam mueamar bin rashid
al'azdi, riwayat eabd alrazaaq alsaneani , almualafu: 'abu bakr eabd
alrazaaq bin humam alsaneani (126 - 211 ha),almuhagaqu: habib
alrahman al'aezami,alnaashar: almajlis alealamiu- alhindu, tawzie
almaktab al'iislamii - bayrut, altabeatu: althaaniatu, 1403 hi - 1983.
 almusnad alsahih almukhtasar binaql aleadl ean aleadl ‘ilaa rasul
allah salaa allah ealayh wasalama,almualafi: muslim bin alhajaaj
'abu alhasan alqushayri alnaysaburi (almutawafaa:
261hi).almuhagaqa: muhamad fuad eabd albaqi. kitab al'iiman bab
shueab al'iimani.

* kutub alfigh alam:

kutub alfigh alhanafii :

 badayie alsanayie fi tartib alsharayiei,almualafi: eala' aldiyn, ‘abu
bakr bin maseud alkasanii alhanafii almulagab bi <<bmalik
aleulama'i>> (t 587 ha) altabeatu: al'uwlaa 1327 - 1328 ha .

 tabiiyn alhaqayiq sharh kanz aldagayiq wahashiat alshshilbi ,
almualif : euthman bin eali alziylei alhanafii, alhashiat: shihab
aldiyn 'ahmad bin muhamad bin 'ahmad bin yunis bin ‘iismaeil bin
yunis] alshshilbi [t 1021 halnaashir: almatbaeat alkubraa al'amiriat -
bulaq, alqahirat,altabeata: al'uwlaa, 1314

* hashiat radi almuhtari, ealaa aldur almukhtar: sharh tanwir al'absari,
almualafi: muhamad 'amin, alshahir biaibn eabidin [t 1252 ha], ):
alnaashir: sharikat maktabat wamatbaeat mustafaa albabi alhalabii
wa'awladuh bimasar,alitabeati: althaaniat 1386 hi = 1966 m .

» alaikhtiar litaelil almukhtar almualafi: eabd allah bin mahmud bin
mawdud almawsili alhanafia,ealayh taeligati: mahmud ‘'abu daqiqa
(min eulama' alhanafiat wamudaris bikuliyat 'usul aldiyn sabqa),
alnaashir: matbaeat alhalabi - algahiratu,(wasawwratuha dar alkutub
aleilmiat - bayrut, waghiriha),tarikh alnashr: 1356 hi- 1937 m.

kutub alfigh almalki:

* blughat alsaalik li'aqrab almasalik ‘'iilaa madhhab aliimam malk.
almaeruf bihashiat alsaawi ealaa alsharh alsaghir (alsharh alsaghir
hu sharh alshaykh aldardir likitabih almusamaa ‘aqrab almasalik
limadhhab al'iimam malikin),almwlf: 'ahmad bin muhamad alsaawi
almalkya,sahahaha: lajnat  biriasat alshaykh ‘ahmad saed
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eali,alnaashar: maktabat mustafaa albabi alhalabi, eam alnashr: 1372
hi - 1952 mi.

* 2-hashiat alsaawi ealaa alsharh alsaghir = bilughat alsaalik li'aqrab
almasaliki>> almaeruf bihashiat alsaawi ealaa alsharh alsaghir
(alsharh alsaghir hu sharh alshaykh aldardir likitabih almusamaa
'aqrab almasalik limadhhab al‘iimam malikin),almwlf: ‘abu aleabaas
‘ahmad bin muhamad alkhulwti, alshahir bialsaawi almaliki (t
1241hi) ,alnaashir: dar almaearifi.

* alsharh alkabir lilshaykh aldirdir whashiat aldisuwqi .almualafi:
muhamad bin 'ahmad bin earafat aldisuqii almalikii (almutawafaa:
1230ha).alnaashir: dar alfikri.

» - sharh alkharshii ealaa mukhtasar sayidi khalil lil'iimam eabd allah
muhamad alkharshii 1010 hi 1101m tabeat dar alfikr . dar sadir
bayrut . dar alkitaab al‘iislamii . altabeat althaaniat bialmitbaeat
alkubraa al'amiriat bibulaq misr almahmiat 1317hi.

» alfawakih aldawaniu . almualaf : alnafrawiu 'ahmad bin ghunaym
bin salim bin muhanaa ealaa risalat abn 'abi zayd alqayrawanii
almutawafiy 1126 hu - altabeat al'uwlaa sanat 1418 hi - 1997 m . dar
alkutub aleilmia . bayrut . lubnan .

» gawaniiyn al'ahkam alfighiat wamasayil alfurue alfighiati. talifu:
muhamad bin 'ahmadibun juzy algharnataa almalkua almutawafaa
741ha. dar aleilm lilmalayin bayrut lubnan 1968.

» mawahib aljalil sharh mukhtasar khalil. almualifu: 'abu eabd allah
alkhataab 902 hi - 954 hu.

 almieunat ealaa madhhab ealam almadina <<aliimam malik bin
'anas>>,almualafi: alqadi eabd alwahaab albaghdadi (t 422
ha),tahqiq wadirasatu: hamish eabd alhaq,alnaashar: almaktabat
altijariatu, mustafaa 'ahmad albaz - makat almukaramati.

kutub alfigh alshaafie:

« alibayan fi madhhab aliimam alshaafiei,almualafu: 'abu alhusayn
yahyaa bin 'abi alkhayr bin salim aleumranii alyamanii alshaafieii (t
558ha),almuhagaga: gasim muhamad alnuwri,alnaashar: dar
alminhaj - jidati,altabeati: al'uwlaa, 1421 ha- 2000 mi.

 altahdhib fi figh aliimam alshaafieiu lil'iimam ‘'abi muhamad
alhusayn bin maseud abn muhamad bn alfaraa' albaghawii
almutawafiy sanat 516 - . tabeat dar alkutub aleilmiat bayrut lubnan
1418-1997m.
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» alhawy alkabir fi figh madhhab al‘iimam alshaafieii wahu sharh
mukhtasar almuzni,almualafa: 'abu alhasan eali bin muhamad bin
muhamad bin habib albasari albaghdadii, alshahir bialmawardi (t
450h),almuhaqaqi: alshaykh eali muhamad mueawad - alshaykh
eadil 'ahmad eabd almawjud,alnaashar: dar alkutub aleilmiati, bayrut
- lubnan,alitabeati: al'uwlaa, 1419 ha -1999 ma.

* 4-tuhifat almuhtaj fi sharh alminhaji,almualafi: 'ahmad bin
muhamad bin eali bin hajar alhitmi rawjaeat wasahahat: ealaa eidat
naskh bimaerifat lajnat min aleulama',alnaashir: almaktabat altijariat
alkubraa bimisr lisahibiha mustafaa muhamad.

* rudat altaalibin waeumdat almufatin almualafu: 'abu zakariaa
muhyi aldiyn yahyaa bin sharaf alnawawiu (almutawafaa:
676hi).tahqiqu: zuhayr alshaawish.alnaashar: almaktab alislamia,
bayrut- dimashqa- eaman. altabeatu: althaalitha .

» aleaziz sharh alwajiz almaeruf bialsharh alkabir liliimam ‘'abi
algasim eabd alkarim bin muhamad eabd alkarim algazwinii
alshaafieii almutawafiy sanat 623 - tabeat dar alkutub aleilmiati.
bayrut . lubnan altabeat al'uwlaa sanat 1417 hi - 1997m ..

» almajmue sharah almuhadhab li'abu bakr alnawawii .matabaeat
al'amam bimisr .

* rudat altaalibin waeumdat almuftini,almualafi: ‘abu zakariaa muhyi
aldiyn yahyaa bin sharaf alnawawiu (t 676hi)tahqiqu: zuhayr
alshaawish,alnaashir:  almaktab al‘iislamia, bayrut- dimashqa-
caman,alitabeati: althaalithati, 1412h/ 1991m.

« fath aleaziz bisharh alwajiz = alsharh alkabir [whu sharh likitab
alwajiz fi alfigh alshaafieii li'abi hamid alghazalii (t 505 ha)
J,almualifi: eabd alkarim bin muhamad alraafiei algazwini (t
623ha).alnaashir: dar alfikri.

» mighni almuhtaj ‘iilaa maerifat maeani 'alfaz alminhaji, almualafi:
shams aldiyni, muhamad bin muhamadi, alkhatib alshirbinii [t 977
ha],hqiqah weallq ealayhi: eali muhamad mueawad - eadil 'ahmad
eabd almawjud,alnaashir: dar alkutub aleilmiati,(4/ 102) altabeatu:
al'uwlaa, 1415 hi- 1994 m.

» almuhadhab fi figh aliimam alshaafiei,almualafu: ‘abu ashaq
librahim bin eali bin yusif alshiyrazi (t 476 ha),alnaashir: dar
alkutub aleilmia
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kutub alfigh alhanbali:

* alrawd almurabae bisharh zad almustagnae - t rakayizi>>(2/ 501)
,almualafi: mansur bin yunis albuhutii (t: 1051 ha),almuhaqaqu: ‘a. d
khalid bin eali almushayaqah, da. eabd aleaziz bin eadnan aleidan,
du. ‘'anas bin eadil alyatamaa,alnaashir: dar rakayiz lilnashr
waltawzie - alkuayti,alitabeata: al'uwlaa, 1438 hu.

* kshaf alginae ean matn aliignaei,almualafi: mansur bin yunis bin
lidris albuhutii ,rajieuh wellq ealayhi: hilal musilihi mustafaa hilal -
'ustadh alfigh waltawhid bial'azhar alsharif,alnaashar: maktabat
alnasr alhadithat bialriyad, Isahbayha/ eabdallah wamuhamad
alsaalih alraashidi( t musilihi).

* almighni,almualafi: muafaq aldiyn 'abu muhamad eabd allh bin
‘ahmad bin muhamad bin qudamat almaqdisi aljamaeilii
aldimashqiu alsaalihii alhanbali(541 - 620 ha),almuhaqiqi: alduktur
eabd alllah bin eabd almuhsin alturki, alduktur eabd alfataah
muhamad alhalu,alnaashar: dar=ealim alkutub liltibacat walnashr
waltawzie, alriyad - almamlakat alearabiat alsaeudiatu,altabeati:
althaalithata, 1417 hi - 1997 mu( t alturki).

« sharah muntahaa aliiradat - almasamaa: <<daqayiq 'uwli alnahaa
lisharh almuntahaa>>,almualafi: mansur bin yunis bin bin ‘iidris
albahutaa, fagiah alhanabila (t 1051 ha),alnaashir: ealim alkutab,
bayrut , altabeatu: al'uwlaa, 1414 hi - 1993 mi.

« alkafi fi figh aliimam ‘ahmadu, almualafu: 'abu muhamad muafaq
aldiyn eabd allah bin 'ahmad bin muhamad bin qudamat aljamaeilii
almaqdisii thuma aldimashqiu alhanbali, alshahir biaibn qudamat
almaqdisi (t 620h).alnaashir: dar alkutub aleilmiati,altabeati:
al'uwlaa, 1414 hi - 1994 mi.

« aliinsaf fi maerifat alraajih min alkhilafi.almualafi: eala' aldiyn
'abu alhasan eali bin sulayman almardawii aldimashqii alsaalihii
alhanbalii (almutawafaa: 885h).alnaashir: dar ‘iihya' alturath
alearbi.alitabeata: althaania .

kutub almaeajim :

» alsihah fi allughat waleulum (tajdid sihah alealamat aljawhariu (w)
almustalahat aleilmiat walfaniyat lilmajamie waljamieat alearabiati),
iedad watasnifa: nadim maraeashali - 'usamat miraeashli,taqdim:
eabd allah alealayli
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* almisbah almunir fi gharayb alsharh alkabiri,almualafa: ‘ahmad bin
muhamad bin eali alfluwmii thuma alhamawy, ‘abu aleabaas (t nahw
770 ha),alnaashir: almaktabat aleilmiat - bayrut.

» mukhtar alsihah ,almualafi: zayn aldiyn 'abu eabd allah muhamad
bin 'abi bakr bin eabd alqadir alhanafii alraazi (t 666h),almuhaqgaqu:
yusif alshaykh muhamad,alnaashar: almaktabat aleasriat - aldaar
alnamudhajiatu, bayrut - sayda,altabeata: alkhamisati, 1420h /
1999m.
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