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Deviating from the Original Principle:

A Jurisprudential Analysis

Salama Mamdouh Abdel-Moneim Saif Al-Nasr

Department of Jurisprudence, Faculty of Sharia and Law,
Damanhour, Al-Azhar University, Egypt.

E-Mail: Salamamamdouh.35@azhar.edu.eg

Abstract:

This research explores the concept of deviating from the original
principle in Islamic jurisprudence. The original principle is a
fundamental concept in jurisprudence, serving as the basis for
deriving judgments. However, when a new evidence emerges that
contradicts the original principle, it gives rise to the concept of
deviating from the original principle.

Deviating from the original principle means departing from the
general ruling of the original principle in a specific case, due to the
presence of a specific evidence. The application of this specific
evidence to the case at hand differs from the general ruling.

When a jurist is required to work with an evidence that
contradicts the original principle, they must do so in accordance with
precise jurisprudential controls. These controls ensure the integrity
of the judgment and vary depending on the original principle being
contradicted. The evidence must be strong and clear, incapable of
being restricted or interpreted, and specific to the case at hand.

In conclusion, deviating from the original principle is a delicate
jurisprudential matter that requires a thorough understanding of
jurisprudence and its rules. Therefore, it is essential to study this
topic and identify the jurisprudential controls that must be observed
when interpreting evidence that contradicts the original principle.

Keywords: Deviation, Original Principle, Jurisprudence,
Controls, Interpretation.
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References:

o 'usul alsarukhsi li'abi bakr, muhamad bin 'ahmad bin 'abi suhl
alsarukhsii almutawafaa sunata:490hi, haqaq 'usulahu: 'abu alwafa'
al'afghani, tabeata: dar alkitab aleilmiat bayrut, lubnan, altabeat
al'uwlaa sanatan: 1414 ha, 1993m.

* 'lielam almugqiein ean rabi alealamin limuhamad bin 'abi bakr aibn
giam aljawziati, tahqiq muhamad eabd alsalami, tabeatun: dar
alkutub aleilmiati, bayrut, altabeat al'uwlaa sanatan: 1411h, 1991m.
« albahr almuhit fi 'usul alfigh libadr aldiyn, muhamad bin eabd
allah bin bihaadir alzarkashi, almutawafaa sanatan: 794h, tahqiqu:
muhmd muhamad tamir, tabeata: dar alkutub aleilmiati, bayrut,
lubnan, altabeat al'uwlaa sanatu:1421h,2000m.

» albarhan fi 'usul alfigh li'abi almaeali, eabd almalik bin eabd allh
bin yusif aljuaynii almutawafaa sanatan: 478h, tahqiq alduktur:
eabd aleazim mahmud aldiyb tabeat: dar alwafa'i, almansurati,
masir, altabeat alraabieat sanatan: 1418h.

* byan almukhtasar sharh mukhtasar aibn alhajib lishams aldiyn,
mahmud bin eabd alrahman bin 'ahmad al'asfihani almutawafaa
sanatan: 749hi, tahqiqu: muhamad mazahar baqga, tabeatin: markaz
albahth aleilmii wa'iihya' alturath al'iislami, makat almukaramati.

* taj alearus min jawahir algamus li'abi alfayda, mhmmd bin
mhmmd alzzabydy, tahqiqu: majmueat min almuhagqiqina, tabeata:
dar alhidayti, alriyad.

» tahrir almanqul watahdhib eilm al'usul lieala' aldiyn 'abu alhasan
eali bin sulayman almirdawii aldimashqii alsaalihii alhanbalii
almutawafaa sunatan: 885 hu, tahqiqu: eabd allah hashim, da.
hisham alearabi, tabeatu: wizarat al'awgaf walshuwuwn
al'iislamati, qatr, altabeata: al'uwlaa, 1434 ha, 2013m.

« altahsil min almahsul lisiraj aldiyn mahmud bin 'abi bakr
al'armawi, almutawafaa sunatan:682h, dirasat watahqiqu: alduktur
eabd alhamid eali 'abu zanid tabeat: muasasat alrisalati, bayrut,
altabeat al'uwlaa sanatu:1408h,1988m.

« tagwim al'adilat fi 'usul alfiqah, li'abi zayd eabd allah bin eumar
bin eisaa alddbwsy alhanafii almutawafaa sanatan: 430hi, tahqiqu:
khalil muhyi aldiyn almis, tabeata: dar alkutub aleilmiati, bayrut,
altabeat al'uwlaa sunatu:1421hi 200 1m.
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» talgih al'atham alealiyat bisharh alqgawaeid alfighiati, liwalid bin
rashid alsaeidan, tabeatun: dar alluwluat lilnashr waltawzie,
almansurat masir, altabeat al'uwlaa sanatan: 1443h, 2021 m.

» tawsif al'aqdiat fi alsharieat al'iislamiati, dirasat shareiat li'usul
wafurue tanzil al'ahkam alkuliyat ealaa alwaqayie alqadayiyat
walfatawiat mae tatbiqat qadayiyat min 'aqdiat alsalaf wamahakim
almamlakat alearabiat alsaeudiati, lieabd allah bin muhamad bin
saed al khanin, tabeat: dar aibn farhun, sanat: 1434 ha, 2013m,
altabeat al'uwlaa sanatu: 1423h, 2003 m.

* taysir alwusul 'iilaa munhaaj al'usul min almanqul walmaequl
"almukhtasar" likamal aldiyn, muhamad bin muhamad bin eabd
alrahman almaeruf bi: aibn ‘'limam alkamiliat almutawafaa
sunata:874h, dirasat watahqiq alduktur eabd alfataah 'ahmad qutb
aldakhmisi tabeata: alfaruq alhadithat liltibaeat walnashri, alqahrat,
altabeat al'uwlaa sanatu: 1423h,2002m.

* aljamie alsahih almusanad min hadith rasul allah wasunanih
wa'ayaamihu, almaeruf bi: sahih albukharii limuhamad bin
1ismaeil 'abu eabd allah albukhari, almutawafaa sunatu:256h,
tahqiqu: muhamad zahyr bin nasir alnaasir, tabeat: dar tawq
alnajaati, altabeat al'uwlaa sanatu: 1422h.

* hashiat aldasuwqi ealaa alsharh alkabiri, limuhamad bn 'ahmad
bn earafat aldisuwqii, almutawafaa: 1230hi, tabeatun: dar alfikri.

« alhudud fi al'usuli, wahu matbue maea: al'iisharat fi 'usul alfigh
li'abi alwalid sulayman bin khalaf bin saed bin 'ayuwb bin warith
alqurtubii albaji almutawafaa sanatan: 474 ha, tahqiqu: muhamad
hasan muhamad hasan 'iismaeil tabeat: dar alkutub aleilmiati,
bayrut, lubnan, altabeat al'uwlaa sanatu: 1424h, 2003 m.

» rada almuhtar ealaa alduri almukhtar limuhamad 'amin bin eumar
bin eabd aleaziz eabidin liabn eabdin, almutawafaa sunatan:1252hi,
tabeatun: dar alfikri, bayrut, altabeat althaaniat
sanatan:1412h,1992m.

* rafae alniqab ean tanqih alshihab li'abi eabd allah alhusayn bin
eali bin talhat almutawafaa sunatan:899h, tahqiqu: du. 'ahmad bin
mhmmad alsarah, da. eabd alrahman bin eabd allah aljabrin, tabeat:
maktabat alrushd lilnashr waltawziei, alrayad, almamlakat
alearabiat alsacudiat altabeat al'uwlaa sanatan: 1425h, 2004m.

e alzaahir fi gharayb 'alfaz aliimam alshaafieii limuhamad bin
'ahmad bin al'azhar, tahqiq alduktur: muhamad jabr al'alfi,
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tabeatan: wizarat al'awgaf walshuyuwn al'iislamiati, alkuayt,
altabeat al'uwlaa sanatan: 1399h.

* sunan 'abi dawud li'abi dawud sulayman bin al'asheath bin "iishaq
bin bashir bin shidaad bin eamrw alssaijistany, almutawafaa
sunatan: 275h, tahqiqu: muhamad muhyi aldiyn eabd alhumid,
tabeat: almaktabat aleasriati, sayda, bayrut.

* sharah alkawkab almunir litaqi aldiyn muhamad bin 'ahmad bin
eabd aleaziz bin ealiin alfutuhi almaeruf biaibn alnijar,
almutawafaa sunatan: 972hi, tahqiqu: muhamad alzuhayli, wanazih
hamad, tabeata: maktabat aleabikan, alrayad, altabeat althaaniat
sanatan: 1418h,1997m.

» alsihah taj allughat wasihah alearabiat li'abi nasr ‘iismaeil bin
hamaad aljuhurii alfarabi, almutawafaa sanatan: 393h, tahqiqu:
'ahmad eabd alghafur eatar, tabeatu: dar aleilm lilmalayin , bayrut,
altabeat alraabieat sanatan: 1407 ha,1987m.

« alfuruq li'abi aleabaas 'ahmad bin 'iidris alsanihiajii alqarafi,
almutawafaa sunatan: 684hi, tahqiqu: khalil almansur, tabeatun:
dar alkutub aleilmiati, bayrut, lubnan, sanati: 1418h,1998m.

« alfigh al'iislamii wa'adlath alshaamil lil'adilat alshareiat walara'
alfighyat almudhhbiat wa'ahm alnazariaat alfighyat watahqiq
al'ahadith alnabawiat watakhrijihia lil'ustadh aldukturu: wahabat
alzuhayli, 'ustadh warayilys qism alfigh al'iislamii wa'usulih
bijamieat dimashqa, kuliyat alsharieati, tabeata: dar alfikri, swryat,
dimashqa, altabeat alraabieati.

» algawaeid waldawabit alfighiat almutadaminat liltaysir lieabd
alrahman bin salih aleabd allatifi, tabeat: eimadat albahth aleilmii
bialjamieat al'iislamiati, almadinat almunawarati, almamlakat
alearabiat alsaeudiati, altabeat al'uwlaa sanatan: 1423h, 2003m.

» alkafil binil alsuwl fi eilm al'usul lisiraj aldiyn muhamad bin
yahyaa bin muhamad bin ‘'ahmad alssaedy, siraj aldiyn
almutawafaa sanatan: 957hi, tahqiqu: 'a.da. alwalid bin eabd
alrahman bin muhamad al firyan, tabeata: dar ealam alfawayidi.

» alkafi sharh albizdiwi, lilhusayn bin eali bin hajaj bin eulay,
husam aldiyn alssighnaqy almutawafaa sanatan: 711 ha, tahqiqu:
fakhr aldiyn sayid muhamad qanti, tabeatan: maktabat alrushdi,
altabeat al'uwlaa sunatu:1422h, 200m.

* kashf al'asrar ean 'usul fakhr al'iislam albizdawii lieabd aleaziz
bin 'ahmad bin muhamad, eala' aldiyn albukhari, almutawafaa
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sanatan: 730hi, tahqiqu: eabd allah mahmud muhamad eumr,
tabeata: dar alkutub aleilmiati, bayrut, altabeat al'uwlaa sanata:
1418h,1997m.

* lisan alearab li'abi alfadala, muhamad bin makram bin ealaa abn
manzur al'ansarii almutawafaa sunati: 711hi, tabeatun: dar sadir,
bayrut, altabeat althaalithat sanatan: 1414 ha.

» allamae fi 'usul alfigh li'abi 'lishaqa, 'iibrahym bin ealii bin yusuf
alshiyrazii almutawafaa sanati: 476hi, tabeatun: dar alkutub
aleilmiati, bayrut, altabeat althaaniat sanatan: 1424h, 2003 m.

» mabahith fi eulum alquran lisubhi alsaalihi, tabeatun: dar aleilm
lilmalayini, altabeat alraabieat waleishrun sanatan: 2000m.

* almahsul fi eilm ‘'usul alfigh lil'iimam al'usulii alnazaar
almufasari, fakhr aldiyn muhamad bin eumar alraazi, almutawafaa
sunatan:606h, tahqiqu: tah jabir fayaad aleulwani, tabeatu: jamieat
aliimam muhamad bin sueud aliislamiatu, alriyad, altabeat
al'uwlaa sanatu: 1400h.

» mukhtar alsahahi, lizayn aldiyn 'abu eabd allah muhamad bin 'abi
bakr bin eabd alqadir alraazi, almutawafaa sanati: 666 ha, tahqiqu:
yusif alshaykh muhamad, tabeat: almaktabat aleasriati, aldaar
alnamudhajiatu, bayrut, sayda, altabeat alkhamisati:1420hi 1999m.
 almustasfaa fi eilm al'usul li'abi hamid, muhamad bin muhamad
alghazalii, tahqiqu: muhamad eabd alsalam eabd alshaafi, tabeat:
dar alkutub aleilmiati, bayrut, altabeat al'uwlaa sanatu: 1413h.

* msnid allimam 'ahmad bin hanbal 'abi eabd allah 'ahmad bin
muhamad bin hanbal, almutawafaa sunatu:241h, tahqiqu: shueayb
al'arnawuwt , eadil murshid, wakhrun, 'iishraf alduktur: eabd allah
bin eabd almuhsin alturkiu, tabeat: muasasat alrisalati, bayrut
altabeat al'uwlaa sanatu: 1421 ha,2001m.

 almusnad alsahih almukhtasar binaqgl aleadl ean aleadl 'iilaa rasul
allah almaeruf bi: sahih muslimin, limuslim bin alhajaaj 'abi
alhasan alqushayri alnnysabwri, almutawafaa sanatan: 261h,
tahqiqu: muhamad fuad eabd albaqi, tabeat: dar ‘ithya' alturath
alearabi, bayrut.

* almuetamad fi 'usul alfigh limuhamad bin ealii bin altayib
albasarii 'abi alhusayn almuetazili, almutawafaa sanati: 436 ha,
tahqiqu: khalil almis, tabeata: dar alkutub aleilmiati, bayrut,
altabeat al'uwlaa sanatan: 1403h.
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* muejam maqayis allughat li'ahmad bin faris bin zakariaa alraazi,
'abi alhusayni, almutawafaa sanatan: 395hi, tahqiqu: eabd alsalam
muhamad hiarun, tabeatun: dar alfikri, bayrut sanatu:
1399h,1979m.

» manah aljalil sharh mukhtasar khalil limuhamad bin 'ahmad bin
muhamad ealish, 'abi eabd allah almaliki, almutawafaa sanatan:
1299hi, tabeatun: dar alfikri, bayrut sanati: 1409h,1989m.

» minhaj alwusul 'ilaa eilm al'usul lilgadi albaydawi, almutawafaa
sanatan: 586h, tabeatu: muasasat alrisalati, bayrut, altabeat
al'uwlaa.

» almunhaaj fi tartib alhujaaj li'abi alwalid albaji, tahgiqu: eabd
almajid alturki, tabeatun: dar algharb aliislami, bayrut, altabeat
althaaniat sanatu:2000, 2001 m.

* almuafaqat lilibrahym bin musaa bin muhamad allakhmi
algharnatii alshaatibiu, almutawafaa sunatan: 790h, tahqiqu: 'abu
eubaydat mashhwr bin hasan al salman, tabeatu: dar aibn eafan,
altabeat al'uwlaa sanatu: 1417h,1997m.

» musueat alqawaeid alfighiati, limuhamad sidqi bin 'ahmad bin
muhamad, 'abu alharith alghazi, tabeat: muasasat alrisalati, bayrut,
lubnan, altabeat al'uwlaa sanatan: 1424h, 2003m.

» musueat kashaaf aistilahat alfunun waleulum limuhamad bin eali
bin algadi muhamad hamid bin mhmmd altihanuy, tagqdim
alduktur: rafiq aleaym, tahqiqi: alduktur: eali dahruji, naqal alnasi
alfarisii 'iilaa alearabiat: alduktur: eabd allah alkhalidi altarjamat
al'ajnabiat alduktur: jurj zinani, tabeat: maktabat lubnan nashiruna,
bayrut, altabeat al'uwlaa sanatu:1996m.

 mizan al'usul fi natayij aleuquli, limuhamad bin ‘'ahmad
alsamarqandi, tahqiqu: alduktur muhamad zaki eabd albur, tabeat:
matabie aldawhat alhadithati, qatr, altabeat al'uwlaa sanatu: 1404h,
1984m.

* nazariat almaqasid eind al'iitmam alshaatibii li'ahmad alriysuni,
tabeatu: aldaar alealamiat lilkitab aliislamii, altabeat althaaniat
sanatan: 1412h, 1992m.

* nahaayat alwusul fi dirayat al'usul lilshaykh safi aldiyn muhamad
bin eabd alrahim al'armawi alhandi almutawafaa sanati: 725h,
tabeatu: almaktabat altijariati, maka almukarama.
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