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The promise to sell and its effect on diminishing
participation
A comparative jurisprudential study
Khaled Ahmed Suleiman Shabaka
Department of Comparative Jurisprudence, Faculty
of Sharia and Law in Tanta, Al-Azhar University
Email: shabkakhaled@yahoo.com
Abstract :
The study of this topic aims to clarify the ruling on a
promise to sell in terms of its obligation or lack thereof,
to determine the ruling on a promise in a diminishing
partnership, to know the ruling on combining a
diminishing partnership with a promise to sell, and to
determine the effect of combining a tender partnership
with a promise to sell in one contract. This research will
rely on the inductive and analytical approach. The
researcher first traces the issues related to the topic and
absorbs the statements and evidence therein. Then discuss
and compare them; Arriving at the opinion that is
consistent with the objectives of Sharia, this study
concluded that the promise to sell is merely information
about the establishment of a sale contract in the future,
and that diminishing partnership is a modern transaction
with multiple forms that includes a company between two
parties, one of which is often a bank that sells its share to
the other partner gradually according to the agreed upon
conditions. It is legitimate if he adheres to the general
provisions of companies while taking into account their
specific controls.
And there is no disagreement that fulfilling the promise to
sell is required, in fact, it is better. The disagreement is
only about the necessity of fulfilling it legally if the
promisor does not fulfill it willingly, and what is chosen
Is that it is obligatory if the matter requires it. To combine
the evidence, to prevent harm, to achieve the interest, and
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to fulfill the promise, which is among the morals of
believers, as is the case in diminishing partnership;
Where the matter requires the necessity of the promise
therein; Because there is a lot of evidence that indicates
the necessity, it is also permissible to combine the
diminishing partnership with a promise to sell. This does
not fall under the heading of convening more than one
contract in one deal. The promise to sell is not a contract,
but rather an expression of the desire to establish a sales
contract in the future

Keywords: Promise, Sale, Effect, Participation,
Diminishing, Jurisprudential, Comparative
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3-adoa2 albyan fy eyda7 al8ran bal8ran : m7md alamyn
bn m7md bn alm5tar algkny alshn8y6y «dar altkr

ll6ba3aw alnshrw altozy3 byrot — Ilbnan 1415 h1995 --
m

4- tfsyr almaordy "alnktwal3yon": abo al7sn 3ly bn
m7md bn 7byb almaordy albsry  .dar alktb al3lmya -
byrot / Ibnan t78y8 : alsyd bn 3bd alm8sod bn 3bd
alr7ym.

thaltha — ktb al7dyth :

1-alazkar alnooya :al emam alf8yh alm7dth m7yy aldyn
aby zkrya y7yy bn shrf alnooy aldmsh8y «dar altkr
ll6ba3awalnshrwaltozy3

2-t7fa alashraf bm3rfa ala6raf : gmal aldyn abo al7gag
yost bn 3bd alr7mn almzy (almtofy : 742h—) almktb al

eslamy .al6b3a althanya: 1403h1983 . —mm.alm788 : 3bd

alsmd shrf aldyn.
3- altmhyd lma fy almo6a mn alm3anywalasanyd : abo
3mr yosf bn 3bd allh bn m7md bn 3bd albr bn 3asm

alnmry al8r6by (almtofy : 463he) alm788 : ms6fy bn
a7md al3loyw m7md 3bd alkbyr albkry «alnashr :

m2ssa al8r6bh.
4-altysyr bshr7 algam3 alsghyr:al emam al7afz zyn aldyn
3bd alr2of almnaoy «mktba al emam alshaf3y - alryad -

1408h1988 -.m .al6b3a: althaltha.
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5-algam3 als7y7 snn altrmzy : m7md bn 3ysy abo 3ysy
altrmzy alslmy «alnashr : dar e7ya2 altrath al3rby —

byrot (t78y8 : a7md m7md shakrwaSron.

6-algam3 als7y7 alm5tsr: m7md bn esma3yl abo 3bdallh
albSary alg3fy  .alnashr : dar abn kthyr  .alymama —

byrot al6b3a althaltha .1407h1987 = ——m 78y8 : d.

ms6fy dyb albgha .
7- algam3 als7y7 almsmy s7y7 mslm : abo al7syn mslm
bn al7gag bn mslm al8shyry alnysabory .alnashr:

daralgyl byrot .dar alafa8 algdyda . byrot.

8- gam3 al3lomwal7km: abo alfrg 3bd alr7mn bn a7md
bn rgb al7nbly  .dar alm3rfa — byrot «al6b3a alaoly .

1408h..

9-algam3 fy al7dyth :3bd allh bnwhb bn mslm al8rshy
abo m7md almsry .dar abn algozy1996m  t78y8d.

ms6fy 7sn 7syn abo alSyr
10- snn aby daod : abo daod slyman bn alash3th alsgstany
«alnashr : dar alktab al3rby . byrot.

11- alsnn alkbry llbyh8y wty zylh algohr aln8y: abo bkr
a7md bn al7syn bn 3ly albyh8y  .mgls da2ra alm3arf

alnzamya alka2na fy alhnd bblda 7ydr abad .al6b3a
alaoly 1344 .h..

12- shr7 s7y7 albSary - labn bé6al : abo al7sn 31y bn 51f bn
3bd almlk bn b6al albkry al8r6by .dar alnshr mktba
alrshd - als3odya / alryad - 1423h2003 = ——m al6b3a :
althanya t78y8 : abo tmym yasr bn ebrahym.

13-3mda al8ary shr7 s7y7 albSary : bdr aldyn al3yny
al7nfy .edara al6ba3a almnyrya .

14- ft7 albary shr7 s7y7 albSary : a7md bn 3ly bn 7gr abo
alfdl al3s8lany alshaf3y .alnashr : dar alm3rfa - byrot .
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1379 . t78y8 : a7md bn 3ly bn 7gr abo alfdl al3s8lany

alshaf3y.
15- alft7 alkbyr fy dm alzyada ely algam3 alsghyr: glal
aldyn 3bd alr7mn bn aby bkr alsyo6y .dar alfkr - byrot

Jbnan - 1423h2003 - —m .al6b3a : alaoly (78y8 : yosf
alnbhany.

16-alfrdos bmathor al56ab : abo shga3 shyroyh bn
shhrdar bn shyroyh aldylmy alhmzany alml8b elkya
almtofy 509 h. dar alktb al3lmya byrot1406 h1986 - .m
t78y8 als3yd bn bsyony zghlol.

17- fyd al8dyr shr7 algam3 alsghyr mn a7adyth albshyr
alnzyr : 113lama m7md 3bd alr2of almnaoy .dar alktb
al3lmya byrot — Ibnan .al6b3a alaoly 1415 h - 1994 m.

db6hws77h a7md 3bd alslam.
18- kshf al5fa2wmzyl alalbas 3ma ashthr mn ala7adyth
3la alsna alnas: al3glony .esma3yl bn m7md algra7y .

dar e7ya?2 altrath al3rby.

19- knz al3mal fy snn ala8oalwalaf3al: 31a2 aldyn 31y bn
7sam aldyn almt8y alhndy albrhan fory (almtofy :
975h-) m2ssa alrsala .al6b3a al5amsa .1401h1981/—=m

.alm788 : bkry 7yany - sfoa als8a.
20-almghny 3n 7ml alasfar:abo alfdl al3ra8y «mktba
6brya .alryad.1415h1995 -.m 78y8 ashrf 3bd alm8sod

21-alm8asd al7sna fy byan kthyr mn ala7adyth almshthra
3la alalsna : al emam alshy5 shms aldyn m7md bn 3bd
alr7mn als5aoy «dar alktab al3rby.

22- moba al emam malk : malk bn ans abo 3bdallh
alasb7y oaya y7yy allythy .dar e7ya2 altrath al3rby

—msr 78y8 : m7md f2ad 3bd alba8y.

rab3a — ktb al8oa3dwalasol :
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1-alashbahwalnza2r3ly mzhb_aby 7nyfa aln3man.: zyn’
al3'abdyn bn. ebrahym bn.ngym (926-970h—) alnashr :
dar alktb al3lmya byrot.bnan .al6b3a:1400h1980=.m.

2-alashbahwalnza2r: 3bd alr7mn bn aby bkr
alsyo6y(911h. )alnashr dar alktb al3lmya .byrot 1403h..

3-ghmz 3yon albsa2r shr7 ktab alashbahwalnza2r ( 1zyn
al3abdyn abn ngym almsry): abo al3bas shhab aldyn
a7md bn m7md mky al7syny al7moy al7nfy .dar alktb

al3lmya byrot (1405h1985 = ——m t78y8 shr7 molana

alsyd a7md bn m7md al7nfy al7moy.
4-alfro8 ao anoar albro8 fy anoa2 alfro8 (m3 alhoamsh
)abo al3bas a7md bn edrys alsnhagy al8rafy(684h—) .

t78y8 Slyl almnsor .alnashr dar alktb al3lmya byrot
1418h1998 - .m.

5- almnthor fy al80a3d: m7md bn bhadr bn 3bd allh
alzrkshy abo 3bd allh :wzara alao8afwalsh2on al

eslamya — alkoyt.al6b3a althanya (1405 h .—t78y8 : d.

tysyr fa28 a7md m7mod.

Samsa — ktb alf8h:

( a ) f8hal7nfya:

1-alb7r alra28 shr7 knz ald8a28 : zyn aldyn abn ngym
al7nfy (926h970 /h.)alnashr dar alm3rfa .byrot.

2- bda23 alsna23 fy trtyb alshra23 :31a2 aldyn
alkasany587h. alnashr dar alktab al3rby byrot 1982m.

3- tbyn al78a28 shr7 knz ald8a28 : f5r aldyn 3thman bn
3ly alzyl3y al7nfy. «alnashr dar alktb al eslamy

«al8ahra 1313h...

4- Tashya rd alm7tar 3la aldr almStar shr7 tnoyr alabsar :
m7md amyn bn 3mr"bn 3abdyn «dar alfkr

ll6ba3awalnshr byrot1421h2000 - .m.
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5- drr al7kam shr7 mgla ala7kam : 3ly 7ydr «dar alktb
al3lmya Jbnan .byrot «78y8 t3ryb: alm7amy thmy

al7syny
6- aldr alm5tarshr7 tnoyr alabsar : m7md 31a2 aldyn
al7skfy .dar alfkr byrot1386h.

7- shr7 t7 al8dyr: kmal aldyn m7md bn 3bd aloa7d
alsyoasy 681h. dar alfkr .byrot .

8- al380d aldrya fy tn8y7 alftaoy al7amdya : m7md amyn
bn 3mr"bn 3abdyn" .dar alm3rfa.

9- almbso6 llsrSsy : shms aldyn abo bkr m7md bn aby shl
alsr5sy .drasawt78y8: Slyl m7y aldyn almys .dar altkr

ll6ba3awalnshrwaltozy3 (byrot Jbnan .al6b3a alaoly .
1421h2000 .m.

10- mgla ala7kam al3dlya : gm3ya almgla «alnashr
karSanh tgart ktb t78y8 ngyb hoaoyny.

11- alhdaya shr7 bdaya almbtdy : aby al7sn 31y bn aby
bkr bn 3bd alglyl alrshdany almrghyany (511h593 /.h.)

«almktba al eslamya.

( b ) f8h almalkya :

1-bdaya almgthdw nhaya alm8tsd : abo alolyd m7md bn
a7md bn m7md bn a7md bn rshd al8r6by alshhyr babn
rshd al7fyd (almtofy : 595h ) m6b3a ms6fy albaby

al7lbywaoladh «msr .al6b3a : alrab3a .1395h1975/.m.

2- albhga fy shr7 alt7fa : abo al7sn 31y bn 3bd alslam
altsoly .dar alktb al3lmya - lbnan / byrot - 1418 h = e

1998m al6b3a : alaoly t78y8 : db6hws77h: m7md 3bd

al8adr shahyn.
3-altagwal eklyl Im5tsr 5lyl: m7md bn yosf bn aby
al8asm al3bdry abo 3bd allh .dar alfkr byrot 1398h..
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4- 7ashya aldso8y 3la alshr7 alkbyr :m7md 3rfh aldso8y .
t78y8 m7md 3lysh .dar alfkr byrot.

5-al5rshy 3la mStsr sydy Slyl : m7md alSrshy almalky
dar altkr 1l6ba3a .byrot.

6-alz5yra: shhab aldyn a7md bn edrys al8rafy «dar
alghrb .byrot .1994m t78y8 m7md 7gy .

7-alshr7 alkbyr : abo albrkat a7md bn m7md al3doy ‘
alshhyr baldrdyr .dar e7ya2 alktb al3rbya 3ysy albaby

al7lbywshrka2h.
8- shr7 myara alfasy :abo 3bd allh m7md bn a7md bn
m7md almalky 1072h. t78y8 3bd all6yf 7sn 3bd

alr7mn .alnashr dar alktb al3lmya 1420h2000 = e—m

Ibnan/ byrot.
0- ft7 al3ly almalk fy alftoy 3la mzhb al emam malk :
m7md bn a7md bn m7md 3lysh .dar alm3rfa.

10- al8oanyn alf8hya : labn gzy  .788hw318 3lyh magd
al7moy .dar abn 7zm .al6b3a alaoly 1434h2013/.m.

11-kfaya al6alb alrbany Irsala aby zyd al8yroany: abo
al7sn almalky .dar alfkr .byrot 1412h . t78y8 yosf

alshy5 m7md alb8a3y.
12-mn7 alglyl shr7 31a m5tsr syd Slyl : m7md 3lysh .dar

alfkr .byrot1409h1989 - .m.

13- moahb alglyl Ishr7 mS5tsr al5lyl : shms aldyn abo 3bd
allh m7md bn m7md bn 3bd alr7mn al6rablsy
almghrby alm3rof bal76ab alr3yny (almtofy :

954h.)alm788 : zkrya 3myrat .dar 3alm alktb 1423h - .
2003m.
( g ) f8halshaf3ya:
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1-asny almé6alb fy shr7 rod al6alb: shy5 al eslam / zkrya
alansary .dar alktb al3lmya - byrot - 1422 h2000 — ——

al6b3a alaoly t78y8 : d . m7md m7md tamr.
2- al e8na3 fy 71 alfaz aby shga3 :m7md alshrbyny al56yb
t78y8 mktb alb7othwaldrasat - dar altkr byrot 1415h.

3- goahr al38odwm3yn al8daawalmo83ynwalshhod :
shms aldyn m7md bn a7md almnhagy alasyo6y  .dar

alktb al3lmya .788hawS5rg a7adythha ms3d 3bd

al7myd m7md als3dny.
4- 7ashya e3ana al6albyn: abo bkr (almshhor balbkry) bn
m7md sh6a aldmyaby «dar altkr ll6ba3awalnshrw

altory3 .al6b3a alaoly 1418 h/ 1997 m.

5- 7ashya 3myra: shhab aldyn a7md alrlsy alml8b b3myra
«dar altkr Jdbnan byrot1419h1998 - ——m t78y8 mktb

alb7othwaldrasat

6- 7ashya 8lyoby 3la shr7 glal aldyn alm7ly 31a mnhag
al6albyn : shhab aldyn a7md bn a7md bn slama
al8lyoby

«dar alfkr 1419h1998 - ———m Ibnan / byrot .t78y8 mktb

alb7othwaldrasat.
7- roda al6albynw3mda almftyn : abo zkrya m7yy aldyn
y7yy bn shrf alnooy aldmsh8y ( 631 h676 = ——hee )

almktb al eslamy byrot 1405h. .

8- alsrag alohag 3la mtn almnhag: al3lama m7md alzhry
alghmraoy .dar alm3rfa ll6ba3awalnshr byrot.

9- ft7 alm3yn bshr7 8ra al3yn : zyn aldyn bn 3bd al3zyz
almlybary «dar alfkr .byrot.

10- ktab al7aoy alkbyr : al3lama abo al7sn almaordy .dar
alfkr . byrot.

11- almgmo3 shr7 almhzb : abo zkrya m7yy aldyn y7yy
bn shrf alnooy aldmsh8y ( 631 h676 -. h. ) dar alfkr.
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12- mghny alm7tag ely m3rfa m3any alfaz almnhag :
m7md al56yb alshrbyny «dar alfkr .byrot.

13- nhaya alm7tag ely shr7 almnhag : shms aldyn m7md
bn aby al3bas a7md bn 7mza abn shhab aldyn alrmly
alshhyr balshaf3y alsghyr 1004h .alnashr dar alfkr

ll6ba3a byrot 1404h1984 - .m.

( d ) f8h al7nabla :

1-al e8na3 fy f8h al emam a7md bn 7nbl : shrf aldyn
mosy bn a7md bn mosy abo alnga al7gaoy (almtofy
960he— ) alm788 : 3bd all6yf m7md mosy alsbky .dar

alm3rfa byrot — Ibnan.

2- al ensaf fy m3rfa alrag7 mn al5laf 3la mzhb al emam
a7md bn 7nbl : 31a2 aldyn abo al7sn 3ly bn slyman
almrdaoy aldmsh8y alsal7y (almtofy : 885h—) alnashr :

dar e7ya2 altrath al3rby byrot — Ibnan .al6b3a alaoly
1419h..

3- zad almst8n3 fy aStsar alm8n3 : shrf aldyn mosy bn
a7md bn mosy abo alnga al7gaoy  .dar alo6n lInshr —

alryad .alm788 : 3bd alr7mn bn 31y bn m7md al3skr.

4- alshr7 alkbyr 31a mtn alm8n3 : shms aldyn abo alfrg
3bd alr7mn bn m7md bn a7md bn 8dama alm8dsy
682h ..dar alktab al3rby llnshrwaltozy3.

5- shr7 mnthy al eradat almsmy d8a28 aoly alnhy Ishr7
almnthy : mnsor bn yons bn edrys albhoty 1051h ¢ e

3alm alktb .byrot 1996m.

6-al3da shr7 al3mda : 3bd alr7mn bn ebrahym bn a7md .
abo m7md bha2 aldyn alm8dsy (almtofy 624h.)alm788
:sla7 bn m7md 3oyda  «dar alktb al3lmya  .al6b3a
althanya .1426h2005/.m.
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7- kshaf al8na3 3n mtn al e8na3 : mnsor bn yons bn
edrys albhoty «78y8 hlal msyl7y ms6fy hlal .dar altkr

byrot 1402h. .

8- almbd3 shr7 alm8n3 : ebrahym bn m7md bn 3bd allh
bn m7md abn mfl7 .abo es7a8 .brhan aldyn (almtofy :

884h.) .dar 3alm alktb .alryad .al6b3a : 1423h2003/.m.

9- almghny fy f8h al emam a7md bn 7nbl alshybany : 3bd
allh bn a7md bn 8dama alm8dsy abo m7md .dar altkr —

byrot .al6b3a alaoly 1405h..
( h. ) f8h alzahrya :

I-alm7ly: abo m7md 3ly bn a7md bn s3yd bn 7zm
alandlsy al8r6by alzahry .dar alktb al3lmya .byrot.

sadsa- mrag3 3ama :
1- e7ya2 3lom aldyn : m7md bn m7md alghzaly abo
7amd .dar aalm3rfa — byrot.

2- e3lam almo83yn 3n rb al3almyn : m7md bn aby bkr
ayob alzr3y abo 3bd allh .dar algyl - byrot 1973m .

t78y8 : 6h 3bd alr2of s3d.
3 -alftaoy alkbry: t8y aldyn abo al3bas a7md bn 3bd
al7lym bn tymya al7rany (almtofy 728h, )alm788 :

m7md 3bdal8adr 36a - ms6fy 3bdal8adr 36a .dar alktb
al3lmya .al6b3a alaoly 1408h1987 - .m.

sab3a — ktb alms6l17at alf8hya :
1- alt3ryfat : 3ly bn m7md bn 3ly algrgany «dar alktab

al3rby — byrot .al6b3a alaoly 1405 : e—t 78 Y8 :

ebrahym alabyary.
2-shr7 7dodabn 3rfa m7md bn 8asm alrsa3 . almé6b3a

al3lmya .al6b3a alaoly 1350h.
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3-almsba7 almnyr fy ghryb alshr7 alkbyr llraf3y : a7md
bn m7md bn 3ly alm8ry alfyomy .almktba al3lmya —

byrot

thamna - ktb allgha :

1- tag al3ros mn goahr al8amos: m7md bn m7md bn 3bd
alrza8 al7syny «abo alfyd .alml8b bmrtdy .alzbydy -

dar alhdaya (t78y8 mgmo3a mn alm788yn.

2-gmbhra allgha : abo bkr m7md bn al7sn bn dryd alazdy
(almtofy: 321h.) alm788: rmzy mnyr b3lbky .dar al3lm

llmlayyn byrot al6b3a alaoly .1987m.

3-al8amos alm7y6: mgd aldyn abo 6ahr m7md bn y38ob
alfyrozabady (almtofy: 817h.)t78y8: mktb t78y8 altrath

fy m2ssa alrsala b eshraf: m7md n3ym al3r8sosy ‘
alnashr: m2ssa alrsala ll6ba3awalnshrwaltozy3 .byrot —
Ibnan .al6b3a althamna .1426 h2005-.m

4-1san al3rb: m7md bn mkrm bn mnzor alafry8y almsry .
dar sadr — byrot .al6b3a alaoly.

5-mStar als7a7: m7md bn aby bkr bn 3bdal8adr alrazy .
mktba Ibnan nashron — byrot 1415 h1995-.m .t78y8:

m7mod 5ab6r.
6- m3gm m8ayys allgha: abo al7syn a7md bn fars bn
zkrya dar alfkr.1399h1979 = ——m .alm788 : 3bd alslam

m7md haron
7-alm3gm alosy6 - alm21f/ ebrahym ms6fy = a7md alzyat
7 —amd 3bd al8adr — m7md alngar .dar ald30a 78yS8/

mgm3 allgha al3rbya .
tas3a- mrag3 7dytha :
1- adoat alastthmar al eslamy  .d. 3zaldyn Soga  .msrf

alzytona tons .al6b3a alaoly 1993m.

AR



Dyl dugdd duly> Ladlizll &Lkl e 0315 s assll

2-alastthmar fy ala8tsad al eslamy :d.amyra 3bdall6yf
mshhor «mktba mdboly .al8ahra 1991m.

3-almd51 alf8hy al3am : d. ms6fy a7md alzr8a .dar al8lm
«dmsh8 . al6b3a althanya 1425h2004 - .m.

4-almsharka almtna8sawt6by8athaalm3asra fy alf8h al
eslamy : d. nor aldyn 3bdalkrym alkoamla .dar alnfa2s

.3man .al6b3a alaoly 1428h2008-.m .

S-almsarf al eslamya — drasa shr3ya 13dd mnha : d. rfy8
almsry «mrkz aanshr al3lmy .gdh .1995m.

6--m3gm alms617at almalyawala8tsadya fy Igha alf8ha2 :
d. nzyh 7mad .dar al8lm .dmsh8 . al6b3a alaoly
1429h2008-.m.

7- almoso3a al3lmyawal3mlya llbnok al eslamya :
alat7ad aldoly llbnok al eslamya .al8ahra 1982m .

3ashra- aldoryat :
1- 8raratwtosyat mgm3 alf8h al eslamy aldoly altab3
Imnzma alm2tmr al eslamy (tgmy3 3bd al78 al3yfa.

2- almsharka almtna8sa (almnthya baltmlyk) fy al3ml
almsrfy al eslamy -tasylwdb6-wr8a 3lmya m8dma mn
d. esma3yl shndy «cly m2tmr "ala8tsad al

eslamywa3mal albnok" almn38d fy gam3a al5lyl fy
alftra aloa83a ma byn 27-28/7/2009m.

AR



(ﬂ‘*\‘i L:gL‘Z.N .LL'>_L| &)‘).” )IM}” &NL:JI du=ll PLY.SVRE} &_JLA.U &t_;)gllg ?L..ABL»}” Syl cL.lS a.lzn

Ve AA



