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Abstract:

Legislatures around the world have been shown to fail to
comply with clear constitutional obligations to enact legislation.
In addition, the enforcement of constitutional rights has long
been recognized as a matter not only of preventing their
violation by affirmative conduct, but also their violation by
inaction. Such a clear shift has also been shown to have several
benefits that play an important role in weighing the risks of
implementing such powers.

Requiring the legislature to comply with its constitutional
duties is the first benefit of constitutional courts assuming the
role of affirmative legislator. Legislatures have a duty to fulfill
their affirmative legislative powers, which are explicitly
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imposed by constitutions. However, legislators are not obligated
to fulfill these powers because there is no compulsion to carry
out these obligations. Therefore, there is no other party with the
power to compel the legislature to exercise these positive
obligations.
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() The concept of legislative omission, in general, refers to any negligence
of the legislature to implement its obligations (either constitutional or
normal obligations). However, the aim of this section is to focus on the
unconstitutional legislative omission as a case study for the current
research.

See: Al-Dulaimi, Ahmed Oudah: “ From Negative to Positive Legislator?
Response to Unconstitutional Legislative Omission as a Case Study in
the Changing Roles of Constitutional Courts “Submitted in fulfilment of
the requirements of the degree of Doctor of Philosophy. August 2018,
p:83.

https: //research-repository. griffith. edu.
au/server/api/core/bitstreams/d4d9c497-ae90-4214-8db0-
55b5565b2d3e/content

@ See: T. Di Manno, Le Conseil Constitutionnel Et Les Moyens Et
Conclusions Soulevés D'office (Presses Universitaires d'Aix-Marseille,

1994).
[ £y ]



daSaa dgale Alaa (AW &gal) g il Al b dawadia dlaa) 4 gildl) dlaal)

(ISSN: 2537- 0758)

Gonnpnll AN Algs JB JUeY) e elaty godall by gl e 0 (1
& g 1414 Galacel V4 8 JieY) el & aSal 13 Gy el
ety moaad Jual el Allall sdgy algny!

) AdUaY) dyysicall daSadll Ao Lagiakay 5)Sall GsadladY) Gsinlill i
Gty VA ple LIl Sie dpenyil) A 8 JAan 58 ASa Cigal
Al cdpmydill dalge dugjlas oo (S} plabll alas) e daeapdnl) <l 2l
AEA ble s aldiel de WUa) ae A cwbd) DY) aae o
Ol pedae 3l el dais OIS W) 3 bl Shaa) ane o a8l
Jeany ol Gum CDIAN 13 Guang L legd) dediall Cilajiaall e Zadlgall e
DES (8 bl i el 13gls oLl Jals asliall dale] e i (6
e dl) Ll asbadla dajles (3 ) e

Csing Luailly yaally Lty Lilaa) @lly 3 Loy lalidl (e 2=l et
238 ey Cajglad By cApanydill CYUEYL (3l L JUai) el (Lidl
Lyilas (4 paill DA e (JUadY) Clisall (Ss3s dishalls Jlassll) Jsal
06 25 s celld ) A8layl LesSall e cladaid) gasd e syl e
sy apdall JUe ) JSlie il dus (Gl e (sl (1

(AN Galie ) Gl 138 Al @ asdl

43 bty Lo Gug din Suailly aclyly el JueY) Capas 1 Jg¥) anadll
COall Gilall A aaalie (e

A w8 g AliaaaS eyl JUeY) s S i)
Ay Al 3 el JUeYl dbiydl closdll B Gl
4l

ol ey IS Jal e



4 8A)) A il aladl) B eyl JUSY) A

‘zulé.\s.ﬂ&di\‘g.d

Jo8! adad |
0 o i b0 (o) o ‘il 19 46 196119 oot il JUi 1 eyt
O] Goulidl & udlino

A illaal Gaasal) 13n & (g : aaad

1)) sl & ULOS gapdall JlieY!) al<in iyl 1 g1 alladl)

H0)laal) bl B anpll JlieY) gl 1 S Calladl

Lhas 38 Al (68 amladly eyl JUeY) co el sl Calladl)
1A0)aall bl a4y

Jod wllal
du kil odad| (@ ULOS (guital il | JUid 3| St i gl

o ol (Gygical) gohall o a2 ¢yl JUieY) asehe iy Bl Lok
slaill LaySh cilanes ae @llin o V) ¢ i) JUaeBU Galle dile Gitia s jes
L4zdlly (5)gieall

tosodl llaal) 138 B G ati :ad

Al (gl slaadll 3 il JleY) ASae Capell ) g Al
LAahal) 4 giaal)

ALill (g agll & il JlieY) ASae Caall s SB gl
LAabal) 4 )il

Jodl ¢odll
el (S ) ekt | @) (P (oot ol | JUi | it it el
el |l 5 G |

Balla il dlglae dag GOl Ghan @ (gsieall cladll Cua (e

J8 e Byl CVUEY) Chag) dege dlglae ol il L anydnll Juey)



daSaa dgale Alaa (AW &gal) g il Al b dawadia dlaa) 4 gildl) dlaal)

(ISSN: 2537- 0758)

Dbl [sbe VY (3 0Ll VAAY/YE a8 g Al &sieal) daSadll
Juey) A<ia g il Al gyl Aol cnas LAl 13 By Y AAY
s gl sl el Levie Lak s3sase’ Wil e (DleY) DA e rupil
Ay e Calany g ydally (ggiadl gkl selg lacal 85 pem g ydal) e

~aSladll (je dae Al Lysial) daSaall 53850 G2 LAl e a8 s
G Yoy sl YE 8 Dl &sinal) deSaall ol —Jl) due e
whall Bl )la oy o dme Bl Y e ol JUY) OsSs (
(e sad) 8 e s

& oul Cun il JieY) Lal Jusull dgieall deSadl) cionsg
Ladie V) ang ¥ JUieY) Gub e gl aae of Yoo Y/EVE &) Lo
e 5aY1 sid Yy Bedl)l clbldl e liaae Uayd gl (g
RQARA|

S. C. Wyl & Aol AaSad) e rpill JUeY) Ciups & WS
O &) Galig Yoot b [JE @ Ve £)sd 0/29/2004-R
Gagid oSa piag andill Gleall ask Vo laie Gy il Juey)
AV s Las ALlS ye of Auails dyhay oSall johay Ladic sl 5adae iyl
Y 13 Jie e Guball Alatas o Allad e 4)gal)

DA e grpil) JUeY) dsSl &gt Aaad) Cije cduis cdgll
V) sae ¥ eendnl) JieY) gl e pai ) (HunMa 385 a8, Wl
Uaseaid) Cpilsal auagl L ghall Clasydall dugiy Aaspall Alabud) o giY Loxie
3% Y Lie Ll gl anlul) Gsial) dles Jal e gl b msag ledle

@) See: 24/1982, of 13 May 1982, (1982).

@ See: Aleksander Peczenik, On Law and Reason, vol. 8 (Springer Science
& Business Media, 2008).

) See: 474 /2002, (2002).

©® See: S. C. 0/29/2004-R, (2004).
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™ See: No 2008hunma385.

Constitutional Complaint against Legislative Omission Regarding
Withdrawal of Life Sustaining Treatment, 2008Hun-Ma385 (2008).

® See: Manuel Eduardo Gongora Mera, Inter-American Judicial
Constitutional: On the the Constitutional Rank of Human Right Trealies
in Latin Amercan through Nathonal and Inter-American Adjudication
(IIDH, 2011), 50

© See: Dr. Peter Oberndorfer and Dr. Britta Wagner, "Legislative Omission
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as a Problem of Constitutional Review Report of the Austrian
Constitutional Court, " in XIV. Congress of the Conference of European
Constitutional Courts (Conference of European Constitutional Courts,
2008).

(19 See: Requejo Pagés Juan Luis: "The Problems of Legislative Omission
in Constitutional Jurisprudence, " in XIV Conference of Constitutional
Courts of Europe (Vilnius: Constitutional Courts of Europe, 2008).

D Qee: Marian Grzybowski, "Legislative Omission in Practical
Jurisprudence of the Polish Constitutional Tribunal," (2008): 1.

(12) See: Thomas Bustamante, "Constitutional Courts as Negative/Positive
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Legislators: The Brazilian Case, " BUSTAMANTE, Thomas (2010).

(13 See: Ignacio Villaverde Menéndez, La Inconstitucionalidad Por Omisién
(McGraw-Hill, 1997), 55.

(9 See: Lorant Csink and Péter Paczolay, "Problems of Legislative
Omission in Constitutional Jurisprudence Hungarian National Report,"
in XIV. Congress of the Conference of European Constitutional Courts
(Vilnius, Lithuania: European Constitutional Courts, 2008), 11.
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(15 See: Jareeh; Younis; AL-Alush; Fuozi AL-Jubori, "The Views on the the
Overseeing on the Constitutionality of the Laws in Iraq, " the legal and
political sanice journal 7, no. 2 (2009).
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@D See: Jorge Miranda, Manual De Direito Constitucional, vol. 2 (Coimbra
editora, 1988), 668-9.

22 See: L. N. Brown, J. Bell, and J. M. Galabert, French Administrative
Law (Clarendon Press, 1998), 152; M. Rubino-Sammartano,
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International Arbitration Law (Springer Netherlands, 2001), 394.

@3 See: M. De Visser, Constitutional Review in Europe: A Comparative
Analysis (Bloomsbury Publishing, 2013), 159.

@9 See: Frank Zimmermann, "Conflicts of Criminal Jurisdiction in the
European Union, " Bergen Journal of Criminal Law & Criminal Justice
3,no. 1 (2015): 2.
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25 See: H. L. A. Hart, The Concept of Law (Oxford: Clarendon Press,
1961), 80-82.
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% See: Brigitte Henry-Menguy, "L'obligation De Légiférer En France: La
Sanction De L'omission Législative Par Le Conseil Constitutionnel"
(2008), 1.
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@) See: Pamela Baxter and Susan Jack, "Qualitative Case Study
Methodology: Study Design andlmplementation for Novice
Researchers, " The qualitative report 13, no. 4 (2008)..
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% See: E. Steiner, Comparing the Prospective Effect of Judicial Rulings
across Jurisdictions (Springer International Publishing, 2015), 326.
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29 See: Henry-Menguy; D. Sloss, The Role of Domestic Courts in Treaty
Enforcement: A Comparative Study (Cambridge University Press,

2009).
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9 See: The Constitution of Portugal.
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@D See: Bustamante, "Constitutional Courts as Negative/Positive
Legislators: The Brazilian Case. "
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32 See: The Constitution of the Federative Republic of Brazil...
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lelddy dpnyiall daludl el o deSadd) Joe puaiig gyl ulal)
sl JUeY) dujins pae lely oyl

@3 See: Article 44 of The Constitution of the Republic of South Africa
(1996).

The national legislative authority as vested in Parliament— confers on the

National Assembly the power (II) to pass legislation with regard to any
matter, including a matter within a Functional area listed in Schedule 4,
but excluding, subject to subsection (2), a matter within a functional
area listed in Schedule 5; and (IIl) to assign any of its legislative
powers, except the power to amend the Constitution, to any legislative
body in another sphere of government.

@ See: Article 237 of The Constitution of the Republic of South Africa
(1996).



daSaa dgale Alaa (AW &gal) g il Al b dawadia dlaa) 4 gildl) dlaal)

(ISSN: 2537- 0758)

el kel | il |
ouibid| Jlal! & Wigualy ULOS outel el | JUi il ki | il il
1ok ok (§ (S 3 Guimeiid

gl Ciang 3 ULOS 2 daiipadl coboail) sl 13 L giald) 13a Jobin
Juey) 138 & psies paal Jladll ) e gl of L Slaadll Jlaal b
dal JalSia oy o ducydll elialy elis) 8 5uS deaalae <0 oapdil
Sadl o Glay lady —pedaly IS8 —lginllen o5 ol Al Aliasdl) o3
el 8 4 gal

B33 Cladliall e dpaell & (g0ysiaedl) Bliadll Gaal cpualead) laland) i
ASAY) 8 roag @y yedais ULOS moneai lo ducydll clica) b laga
cllad) el aan (8 dygial oSladll e waed) e 3paliall

e A e b Gl 138 Gl Cigug

Al 8 (sl eladll b aagll s g1 Calladl

M) G gysiall sladl) b aasll 1 S Calladl)

g (gsical) eliadl) b aasl) s Calla

Galill) Lajss Alss 3 gl e ndll Jiey) sl callad)
(W ASalL denaial Republic of Abkhazia Wilad &)seas 4i<ia e

NS b (gygiel) sliadll 8 aaagll 1 Gealal] Calladl

Al Cgin dlg b (gygil eliadl) b aagll :aslid) Galladll

Jo3) wallal
il (53 gumeiid | skl (5 guaod

Oo Bygda adid degydall pe JULY) (g AGe it Al
YA a8 aSa) Llhadll dgical) eSadll vl Lavie ¢ Sl Sl 4adl
Gigpb Gl o dpeal) Al G 5 aSall 13 asars 919 Gl b

[ fot ]



4 8A)) A il aladl) B eyl JUSY) A

‘zulé.\s.ﬂ&di\‘g.d

sV Cpagdaall JULYls Lzl ol pla cpagdsall QWYY o Aiglaia
Ge VY Balall o dpalasy) &ysiel) AeSadl) @y oSall 138 By g e
1 jalaty grdall by Hsiall e 100 Bl pe S Y Sad) sl
14 Je) el w LA e Gy el deadll Blgs Jd Jliey)
479 bl

dpgiedl LSl RS VAAY Ll Dlsadl el olis LeeSa i
O Axalll Awapdal) AV el JUeYL el il Ao yial) Aiagll daalasy)
e o Withia (i ¥ lly o oula¥) gl e ¥ oaall) ) )Y osalal
) )V Balall Cnger AU Caagd SR asghall LApan i) ddalud) (S
zyeaal) Gl (e aall ) Algal (ali) liy (b)Y 5524l
e Gagaiall Cilapinll 2dn callay ld (JalSl @l gaany (S L adeall 4
(b)) Ol e ¥ Baal) (VY 06) Bald) B

ASall 3 dseaiall el "L aggddl 38y ST Lapen @l ey
Cltia) 8 Ayl Agll o e pal sl o) gl B sSadl)
Ol (A aSa ol DA e ceihD oSs olis) b dBaa) e Gaw)
aS<s e m A (Sl ((Bundeshaushaltsordnung) )l 453 l)
Ajlas o Ay @3 (Al Hlaiial asgial (grsamal) Ogldll e Bal5ElL (Bl Lok
gl

(el | wlial|
L] b 5 sl st § oo

lall 1419 Ll Yo 8y el s ULOS Al Sl Ay (e
Sliall el oS Al 4 el (W AdUay) dygieall deSadll e
Sl el Lld 8 Ll malls oY) e ddabe Janl 35 i (53
LA gial) Sl



daSaa dgale Alaa (AW &gal) g il Al b dawadia dlaa) 4 gildl) dlaal)

(ISSN: 2537- 0758)

s AaSaall unigall gaglls s @ coaill B e of el sy
oY) dhle g w3l B el dlase B oad (g5
Yar (cn) ol ) Dpgiaedll Aeadll Lo gl dap b Ll
gt ASadl (e

LaSaal) 4 ctlel () VAV Al V90 a8y Sal) Lgsi daSaall Cjaials
O sl e Logied agiall Clgatial ol alall (Ol jgoas Liepd axe
osaall L Yy oS3 Al Lad dy S0 Led (S 6l dpgisall ade
)i saia¥) ol agiall slaad (g9 pall)

el el | el
b i (S ) Suimi | shel] (& Gu@ ol

o elmill (g5l Gaad) lgejle A At Asladl) Bilus) o)
bl (@swedl) Galaall Jrar Gl e LES iy Cilgasill & ULOS
Ely ol & VYY) L s Ll ] Byl Al )
il S 13 4l 4 T g (gl @) jaal VAAY Ly 1
b - Onnidall aead lld Sy o Gang 4l calanl al Gl (i OIS L
e opndpall Lugy¥) LA Jalll e aopdall min Allall oda
Lale VY die Gl il e @l cpalaleall duadlly (K1 ke YA ) e jal)

Aadlsall J8 Gulsdll ddlyal (il (grgimall ol dsgiedl dllld) )
Bysels J8 ULOS e sliail) 8 Jlab o0 dusjlan (o oalil) ciiSa lgile
Ay ¥V cgllaall JieY) dal ed celld pog ol JieY) Lali 0 s
sludl e dealil) JSlial) dallee cllyy oLall dlale (o (55 salal
AR Cpilsally = )Y dealyer i Jsia (gysiel oalall oY @llyy . Juey)
el Jlal (e (omlall K ol elanall G godall Jigl 13 cadlsl) A
gl cley) el e

% See: Thierry Di Manno, "Le Conseil Constitutionnel Et Les Moyens Et
Conclusions Soulevés D'office, " (1994).
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3% See: Dr. George Goradze, Professor Sulkhan-Saba Orbeliani University,
Thilisi, Georgia: “UNCONSTITUTIONAL LEGISLATIVE
OMISSION AND THE STATUS OF THE AUTONOMOUS
REPUBLIC OF ABKHAZIA “Teka Komisji Prawniczej PAN Oddziat
w Lublinie, vol. XIV, 2021, no. 1, pp. 139-150, p: 139. https: //doi.
org/10.32084/tekapr. 2021.14.1-13
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@7 Response of the Constitutional Court of Georgia, Problems of
Legislative Omission in Constitutional Jurisprudence, The Problems of
Legislative Omission in Constitutional Jurisprudence, XIVth
Conference of Constitutional Courts of Europe, Vilnius, 2008, p. 15.
https: //www. confeuconstco. org/reports/rep-xiv/report Georgia en.
Pdf,

@ Judgement N1/9/325 of 3 May 2005 of the Constitutional Court of
Georgia on the case “Sitizens of Georgia— Nato Natriashvili, Djeneta
Pataridze and Nino Gvardjaladze vs. the Parliament of Georgia.
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39 Response of the Constitutional Court of Georgia, p. 16.
“9 See: Constitutional Law of Georgia “on Additions and Amendments to
the Constitution of Georgia” of 10 October 2002.
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@D See: Constitutional Law of Georgia “on Autonomous Republic of Ajara”
of 13 October 201
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“2) See: Constitution of Georgia of 24 August 1995, Article 37(1).
) See: Law of Georgia “on the Occupied Territories” of 23 October 2008.
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@9 See: Judgement N1/1/477 of 22 December 2011 of the Constitutional
Court of Georgia on the case “Public Defender of Georgia v. Parliament

of Georgia.
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%) See: Constitution of Georgia of August 24, 1995, Article 36(1).

49 See: Vriend V. Alberta, 1 S. C. R. 493 (1998).

In this caes: The appellant, a gay college employee, appealed against a
decision of the Court of Appeal of Alberta overturning a decision of the
Court of Queen’s Bench that the omission of protection against
discrimination on the basis of sexual orientation in the Individual’s
Rights Protection Act 1980 (IRPA) was an unjustified violation of s. 15
of the Canadian Charter of Rights and Freedoms (the Charter) and that
“sexual orientation” should be read into ss. 2(1), 3, 4, 7(1), 8(1) and 10
of the IRPA. The appellant’s employment had been terminated with the
college because of his sexual orientation. He was unable to complain
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that his dismissal had been based on sexual orientation discrimination
because the IRPA did not include sexual orientation as a protected
ground.

The Majority The majority by seven to one allowed the appeal. It held that
the IRPA created a distinction which resulted in the denial of equal
benefit and protection of the law on the basis of sexual orientation
which was sufficient to conclude that discrimination was present and
that there had been a violation of s. 15. The exclusion of sexual
orientation from the IRPA did not meet the requirements of the test
established in the case of R v Oakes [1986] 1 S. C. R. 103 and as such
could not be justified under s. 1 of the Charter. The respondent had
failed to show any discernible objective for the omission that might be
described as pressing and substantial so as to justify overriding 2
constitutionally protected rights. Further, in relation to minimal
impairment, the respondent had failed to demonstrate that there was a
reasonable basis for excluding sexual orientation from the IRPA. The
exclusion amounted to total impairment of the guarantee of equality.
The respondent did not show that there was any proportionality between
the attainment of the legislative goal and the infringement of the
appellant’s right to equality. The most appropriate way of remedying the
legislation was to read “sexual orientation” into the legislation.
Dissenting (Major J.) Major J., concluded that the words “sexual
orientation” should not be read into the IRPA. The legislature had had a
number of opportunities to do so before and had chosen not to. The
relevant sections of the IRPA should be declared invalid and the
legislature should be left to determine how to rectify the situation.

https: /IWww. equalrightstrust.
org/ertdocumentbank/Microsoft%20Word%20-
%20Vriend%20v%20Alberta. pdf
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@7 See: Canadian Charter of Rights and Freedoms.
@) See: Dawood and Another v Minister of Home Affairs and Others, 2000
(3) SA 936 (CC Cct 35/99, (2000).
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In this case: Nor can it be said that there is any legislative purpose to be
achieved by not supplying such guidance at all. The Minister, in his
written argument, did not seek to suggest the contrary. It would be
neither unduly complex nor difficult to identify the considerations
relevant to a justifiable refusal of a temporary permit. There is no reason
therefore for the legislative omission that can be weighed in the
limitations analysis. In this case, the effect of the absence of such
guidance, coupled with the breadth of the discretion conferred upon
immigration officials and the DG by sections 26(3) and (6), significantly
undermines the purpose of section 25(9)(b). 56 “I have concluded that
section 25(9)(b) read with sections 26(3) and (6) is inconsistent with the
Constitution because of the absence of legislative guidance identifying
the circumstances in which a refusal to grant or extend a temporary
permit would be justifiable and that therefore those provisions constitute
an infringement of the applicants= constitutional right to dignity, which
protects their rights to marry and cohabit. The inconsistency with the
Constitution therefore lies in a legislative omission¢ the failure to
provide guidance to the decision-maker. As such, therefore, it cannot be
cured by the technique of actual or notional severance employed by this
Court, for example, in Ferreira v Levin NO and Others; Vryenhoek and
Others v Powell NO and Others. https: //www. saflii.
org/za/cases/ZACC/2000/8media. Pdf.
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“9 See: Didier Ribes, "Le Juge Constitutionnel Peut-I1 Se Faire Législateur?
(A Propos De La Decision De La Cour Constitutionnelle D'afrique Du
Sud Du 2 Décembre 1999), " Les Cahiers du Conseil constitutionnel,

no. 9 (2000)
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