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Custom in the Personal Status Law

A Comparative Jurisprudential Study
Fahd bin Abdulrahman Al-Dahmash
Department of Comparative Jurisprudence, the Higher Institute of
the Judiciary, Imam Muhammad bin Saud Islamic University,
Saudi Arabia.
E-mail: fadahmash@imamu.edu.sa
Abstract:

The research deals with some issues mentioned in the law and
the ruling on them was suspended on custom.

The results of the research are summarized as follows:

1. Consideration is a source of consideration, meaning
admonition and contemplation, and it comes with the meaning of
taking something into account in the arrangement of the ruling,
which is in accordance with the purpose of the research.

2. Consideration comes in the terminology with several
meanings, some of which share the same linguistic meaning,
which is consideration, and it may come with the meaning of
stipulation.

3. The meaning of entitlement is the establishment of
something, and also on the basis that the letters Alif, Seen and Ta
indicate the request, so the meaning of entitlement is: the request
of something, and in the words of the jurists we find that the
meaning of entitlement revolves around the two linguistic
meanings: which are the obligation of the right and its
establishment for the one who has a right to it, and the request of
the right.

4. Considering custom as a determinant of the market place, if
they contracted to sell at the market price, then what is considered
is the time and place of the sale, if there is no market in the place
of sale, then the place where custom dictates that its prices be
valid is considered.
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5. Among the areas of considering custom in the system: If the
contracting parties do not specify the option period, the court shall
specify it according to custom and the circumstances of the
contract.

6. The reference in considering the defect as something that is
tolerated or not is custom, so if a defect is found in the place that
i1s not customarily tolerated, this is considered a breach of the
obligation, and the seller does not guarantee the defect if the
defect is something that is customarily tolerated.

7. Determination of fraud is referred to custom.

Keywords: Custom, Civil Transactions, Fraud, Defect, Option,
Entitlement.
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References:

 'ahkam alquran, almualafi: 'ahmad bin eali 'abu bakr alraazi
aljasas alhanafiu (t 370h), almuhaqaqi: muhamad sadiq algamhawi
- eudw lajnat murajaeat almasahif bial'azhar alsharif, alnaashir: dar
'ihya' alturath alearabii - bayrut, tarikh altabei: 1405 hu.

o aliakhtiar litaelil almukhtari, almualifi: eabdalllh bin mahmud
almusilii alhanafii (t683h), nashra: dar alkutub aleilmiati, altabeat
althaalithati, 1426h.

 al'ashbah walnazayir fi qawaeid wafurue figh alshaafieiati,
almualafi: jalal aldiyn eabd alrahman alsuyuti (t 911 hu), alnaashir:
dar alkutub aleilmiati, altabeatu: al'uwlaa, 1403 hi.

» albahr alraayiq sharh kanz aldaqayiqi, almualafi: zayn aldiyn bin
librahim bin muhamadi, almaeruf biabn najim almisrii (t 970 hu),
altabeatu: althaaniatu, taswiru: dar alkitaab al'iislamii.

» bidayat almujtahid wanihayat almuqtasidi, almualafu: ‘abu
alwalid muhamad bin 'ahmad bin muhamad abn rushd alqurtibii
(t595h), tahqiqu: eali muhamad mueawada, eadil 'ahmad
eabdalmawjud, nashara: dar alkutub aleilmiati, altabeat al'uwlaa,
1416h.

* badayie alsanayie fi tartib alsharayiei, almualafi: eala' aldiyn 'abu
bakr bin maseud alkasani alhanafii (t 587hi), tahqiqu: muhamad
khayr tiemat halbi, nushr dar almaerifati- bayrut, altabeat al'uwlaa,
1420h.

 blughat alsaalik li'agrab almasalik almaeruf bihashiat alsaawi
ealaa alsharh alsaghir (alsharh alsaghir hu sharh alshaykh aldardir
likitabih almusamaa 'aqrab almasalik limadhhab al'iimam malikin),
almualafu: 'abu aleabaas 'ahmad bin muhamad alkhulwti, alshahir
bialsaawi almaliki (t 1241h), alnaashir: dar almaearifi, altabeati:
bidun tabeat wabidun tarikhi.

» albinayat sharh alhidayati, almualafi: mahmud bin 'ahmad bin
musaa bin 'ahmad bin alhusayn almaeruf bi <<badr aldiyn
aleaynaa>> alhanfaa (t 855 hu), alnaashir: dar alkutub aleilmiat -
bayrut, lubnan, tahqiga: 'ayman salih shaeban, altabeata: al'uwlaa,
1420 h.

» tabsirat alhukaam fi ‘usul al'agdiat wamanahij al'ahkami,
almualafi: burhan aldiyn 'abi alwafa' iibrahim bin muhamad bin
farhun almaliki, tahqiqu: jamal maraeshli, nashra: dar ealam
alkutub -birut, tabeatan khasatan, 1423h.
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« tabiiyn alhaqayiq sharh kanz aldagayiq wahashiat alshshilbii,
almualafi: euthman bin eali alziylei alhanafii, alhashiat: shihab
aldiyn 'ahmad bin muhamad bin 'ahmad bin yunis bin 'tismaeil bin
yunis alshshilbi (t 1021 hu), alnaashir: almatbaeat alkubraa
al'amiriat - bulaq, alqahirata, altabeata: al'uwlaa, 1314 ha, thuma
sawaratuha dar alkitaab al'iislamii.

» altajridi, almualafu: 'abu alhusayn 'ahmad bin muhamad bin jaefar
albaghdadii algaddury (362 - 428 hu), dirasat watahqiqu: markaz
aldirasat alfighiat walaiqtisadiati, 'a. du. muhamad 'ahmad sira;j - 'a.
da. eali jumeat muhamad, alnaashir: dar alsalam - alqahirati,
altabeatu: althaaniatu, 1427 hu.

* tahrir ‘'alfaz altanbihi, almualafu: 'abu zakariaa muhyi aldiyn
yahyaa bin sharaf alnawawiu (t 676hi), almuhaqiq: eabd alghanii
alduqaru, alnaashir: dar alqalam - dimashqa, altabeatu: al'uwlaa,
1408.

« tahifat alhabib ealaa sharh alkhatib = hashiat albijiarmi ealaa
alkhatib, almualafi: sulayman bin muhamad bin eumar albujayrami
almisrii alshaafieii (t 1221h), alnaashir: dar alfikri, altabeati: bidun
tabeati, tarikh alnashri: 1415h.

» altaeliqat alkabirat fi masayil alkhilaf ealaa madhhab 'ahmadu,
almualafi: alqadi 'abu yaelaa alfarra’ muhamad bin alhusayn bin
muhamad bin albaghdadi alhanbali (t 458 hu), almuhaqgaqi: lajnat
mukhtasat min almuhagqiqin bi'tishraf nur aldiyn talb, alnaashir: dar
alnnwadr, altabeata: al'uwlaa, 143 1hi.

» altanbih fi alfigh alshaafieayi, almualafi: 'abu aishaq 1ibrahim bin
eali bin yusif alfiruzabadi alshiyrazi (t 476 hu), 1iedadu: markaz
alkhadamat wal'abhath althaqafiati, alnaashir: ealim alkutab,
bayrut, altabeata: al'uwlaa, 1403 h.

 tahdhib alathar watafsil althaabit ean rasul allah min al'akhbari,
almualafi: muhamad bin jarir bin yazid bin kathir bin ghalib alamli,
'abu jaefar altabari (t 310h), almuhaqiqi: mahmud muhamad shakir,
alnaashir: matbaeat almadanii - alqahira.

« aljamie almusnad alsahih almukhtasar min 'umur rasul allah salaa
allah ealayh wasalam wasunanuh wa'ayaamahu, almualifu: 'abu
eabd allah muhamad bn ‘iismaeil albukharii ( 256 hu), nuskhat
alhafizi: sharaf aldiyn 'abi alhusayn eali bin muhamad alyunini
(701 hu), alnaashir: eata'at alealam - mawsueat sahih albukhari,
1437 hu.
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* hashiat aldasuqi ealaa alsharh alkabir lildirdir, almualafi: shams
aldiyn muhamad earfat aldasuqi, nushr dar alfikri- bayrut, altabeat
al'uwlaa, 1425h.

* hashiat radi almuhtari, ealaa aldur almukhtar: sharh tanwir
al'absari, almualafi: muhamad 'amin, alshahir biaibn eabidin (t
1252 hu), alnaashir: sharikat maktabat wamatbaeat mustafaa albabi
alhalabi wa'awladuh bimasr, altabeati: althaaniat 1386h.

 alhawi alkabir, almualafu: 'abi alhasan ealiin bin muhamad bin
habib almawardi, ( t 450 ha), tahqiqu: mahmud mutriji, alnaashir:
dar alfikri, bidun tabeati, tarikh alnashr: 1414h.

* daqayiq 'uwli alnahaa lisharh almuntahaa, almualafi: mansur bin
yunus albuhutii (t1051h), tahqiqu: da.eabdalllh bin eabdalmuhsin
alturki, nashra: alrisalat alealamiata, altabeat althaalithata, 1436h.
» rudat altaalibin waeumdat almuftina, almualafu: 'abu zakariaa
muhyi aldiyn yahyaa bin sharaf alnawawii, tahqiqu: da.khalil
mamun shiha, nashara: dar almaerifati- bayrut, altabeat al'uwlaa,
1427h.

» alzaahir fi gharayb 'alfaz alshaafieayi, almualafi: muhamad bin
'ahmad bin al'azharii alharawi, 'abu mansur (t 370hi), almuhaqaq;:
musead eabd alhamid alsaedani, alnaashir: dar altalayiei.

» sharh mukhtasar altahawi, almualafu: 'abu bakr alraazi aljasas
(305 - 370 hu), tahqiqa: rasayil dukturah fi alfigh, kuliyat
alsharieati, jamieat 'um alquraa makat almukarama (majmueat min
altulaabi), alnaashir: dar albashayir al'iislamiat - wadar alsaraji,
altabeatu: al'uwlaa, 143 1hi.

« alsthah taj allughat wasihah alearabiat, almualafu: 'abu nasr
ismaeil bin hamaad aljawharii alfarabi (t 393hi), tahqiqu: 'ahmad
eabd alghafur eatar, alnaashir: dar aleilm lilmalayin - bayrut,
altabeatu: alraabieat 1407 ha.

» fath alrahman bisharh zabd aibn raslan, almualafa: shihab aldiyn
'abu aleabaas 'ahmad bin 'ahmad bin hamzat alramlii (t 957 hu),
eanaa bihi: alshaykh sayid bin shiltut alshaafieaya, bahith shareiun
wa'amin fatwaa bidar al'iifta’ almisrii, alnaashir: dar alminhayji,
bayrut - lubnan altabeata: al'uwlaa, 1430 h.

« alfuruq = 'anwar alburuq fi 'anwa' alfuruq almualafi: 'abu aleabaas
shihab aldiyn 'ahmad bin 'idris bin eabd alrahman almaliki alshahir
bialqarafi (t 684h), alnaashir: ealam alkutub, altabeati: bidun tabeat
wabidun tarikhi.
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 gqawatie al'adilat fi al'usuli, almualafi: 'abu almuzafar, mansur bin
muhamad bin eabd aljabaar aibn 'ahmad almarawzaa alsimeaniu
altamimiu alhanafiu thuma alshaafieiu (t 489h), almuhaqaqi:
muhamad hasan muhamad hasan aismaeil alshaafieii, alnaashir:
dar alkutub aleilmiati, bayrut, lubnan ,altabeati: al'uwlaa, 1418h.

» alkitabi: hashiat aleadawii ealaa sharh kifayat altaalib alrabaani,
almualafu: 'abu alhasan, eali bin 'ahmad bin makram alsaeidi
aleadwi, (t 1189h), bi'iishrafi: muhamad binis, alnaashir: dar alfikr
- bayrut, altabeata: bidun tabeati, tarikh alnashri: 1424h.

* kshaf alginae ean matn al'iignaei, almualafi: mansur bin yunis
albuhutii alhanbali, (t 1051h), tahqiqu: lajnat mutakhasisat
biwizarat aleadli, nashra: wizarat aleadli, altabeat al'uwlaa, 1426h.
» almubdie fi sharh almuqanaei, almualafi: 'abi ‘iishaq burhan
aldiyn ‘iibrahim bin muhamad bin muflih alhanbalii (t884h),
almaktab al'iislamii, bidun tabeat watarikh nashra.

« almuharir alwajiz fi tafsir alkitaab aleaziza, almualafi: 'abu
muhamad eabd alhaqi bin ghalib bin eabd alrahman bin tamaam
bin eatiat al'andalusi almuharibii (t 542h), almuhaqiq: eabd alsalam
eabd alshaafi muhamad, alnaashir: dar alkutub aleilmiat - bayrut,
altabeatu: al'uwlaa - 1422 hu.

* almuhit alburhanii fi alfigh alnuemanii: figh al'iimam 'abi hanifat
radi allah eanh almualafu: burhan aldiyn 'abu almaeali mahmud bin
'ahmad bin eabd aleaziz bin eumar bin mazat albukhariu alhanafiu
(t 616 hu), almuhaqiq: eabd alkarim sami aljundi, alnaashir: dar
alkutub aleilmiati, bayrut - lubnan, altabeata: al'uwlaa, 1424 h.

» mukhtasar alqaduwri (almusamaa alkitabi), almualafu: ‘'abu
alhasan 'ahmad bin muhamad albaghdadi, almaeruf bialqgaduwrii
(t428h), tahqiqu: da.eabdallah nadhir 'ahmad mazi, nashra:
muasasat alrayan, altabeat al'uwlaa, 1426h.

* almisbah almunir fi gharayb alsharh alkabira, almualafi: 'ahmad
bin muhamad bin eali alfiuwmii thuma alhamawy, 'abu aleabaas (t
nahw 770 hu), alnaashir: almaktabat aleilmiat - bayrut.
 almutalae ealaa 'alfaz almuqanaei, almualafi: muhamad bin 'abi
alfath bin 'abi alfadl albaeli, 'abu eabd allahi, shams aldiyn (t 709
hu), almuhaqiqi: mahmud al'arnawuwta, yasin mahmud alkhatib,

alnaashir: maktabat alsawadi liltawziei, altabeati: altabeat al'uwlaa
1423 hu.
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 muecjam maqayis allughati, almualafi: 'ahmad bin faris bin
zakaria' algazwinii alraazi, 'abu alhusayn (t 395hi), almuhaqiqa:
eabd alsalam muhamad harun, alnaashir: dar alfikri, eam alnashri:
1399h.

» mighni almuhta;j 'iillaa maerifat maeani 'alfaz alminhaji, almualafi:
shams aldiyn muhamad bin alkhatib alshirbini, aietanaa bihi:
muhamad khalil eitani, nashra: dar almaerifat - bayrut, altabeat
althaalithata, 1428h.

* almighni, almualafi: muafaq aldiyn 'abi muhamad eabdallh bin
'ahmad bin muhamad bin qudamat almaqdisi (t620h), tahqiqu:
alduktur eabdallah alturki, alduktur eabdalfataah alhulu, tawziea:
wizarat alshuwuwn al'iislamiat wal'awqaf waldaewat wal'irshadi-
almamlakat alearabiat alsaeudiat, altabeat althaalithati, 1417h.
 almanthur fi algawaeid alfighiati, almualafi: alzarkashii badr
aldiyn muhamad bin eabd allah bin bhadir alshaafieii (745 - 794
hu), hagaqahu: d taysir fayiq 'ahmad mahmud, rajicha: d eabd
alsataar 'abu ghudat, alnaashir: wizarat al'awqaf alkuaytia (tbaeat
sharikat alkuayt lilsahafati), altabeati: althaaniatu, 1405 hu.

» almuafaqgati, almualafu: 'abu ‘'iishaq ‘iibrahim bin musaa bin
muhamad allakhmi alshaatibii (t 790 hu), almuhaqiqi: 'abu
eubaydat mashhur bin hasan al silman, taqdimu: bikr bin eabd allah
'abu zida, alnaashir: dar aibn eafan, altabeatu: al'uwlaa, 1417 hi.

« mawahib aljalil lisharh mukhtasar khalil, almualafu: 'abu
eabdallah muhamad bin muhamad bin eabdalrahman almaghribi,
almaerufi: bialhitab alraeinii (t954h), tahqiqu: zakariaa eumayrat,
nashra: dar alkutub aleilmiati, tabeatan khasatan, 1423h.

* natayij al'atkar fi kashf alrumuz wal'asrar, wahu: takmila <<fath
alqadir, sharh alhidayati>> lilkamal abn alhamam, wamatbue
bakharhu, almualafa: shams aldiyn, 'ahmad bin qudar, almaeruf
bigadi zadah 'afindi, qadi easkar rumilli (t 988 hu), alnaashir:
sharikat maktabat wamatbaeat musfaa albabi alhalabi wa'awladuh
bimasr, altabeati: al'uwlaa, 1389 h.

* nihayat almuhta;j 'iilaa sharh alminhaji, almualafi: shams aldiyn
muhamad bin 'abi aleabaas 'ahmad bin hamzat shihab aldiyn
alramlii (t 1004h), alnaashir: dar alfikri, bayrut, altabeati: 1404hi.
* alnihayat fi sharh alhidaya (shrah bidayat almubtadi), talifu:
husayn bin eali alsughinaqi alhanafiu (t 714 hu), tahqiqu: rasayil
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majistir - markaz aldirasat aliislamiat bikuliyat alsharieat
waldirasat al'iislamiat bijamieat 'umm alquraa, al'aewamu: 1435.
» alhidayat sharh bidayat almubtadi, almualafi: burhan aldiyn 'abu

alhasan ealii bin 'abi bakr bin eabdialjalil almirghinanii (ta593h),
nashra: dar alkutub aleilmiati, 1421h.
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