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The Right of the Accused to Remain Silent: Between

Theory and Practice
Kamel Abdul Aziz Mohammad,

Department of Public Law, specialized in Criminal Law,
Faculty of Sharia and Law in Asiut, Al-Azhar University,
Egypt.

Emial: kamelalil196.el@azhar.edu.eg

Abstract:
The research talks about the accused’s right to silence

between theory and practice, in terms of the concept of the
right, the definition of the accused, the concept of silence, and
the nature and scope of the right to silence. Then the research
examines this right from the perspective of various laws,
whether they are international laws, decisions of
international and regional organizations, recommendations
of international conferences, declarations, or international
conventions as well as the the constitutions of some countries,
Arab and foreign. Then the research discusses some practices
that threaten the accused’s right to silence, whether these
practices are traditional, such as torturing the accused and
exhausting him with interrogation, promising or threatening

him, or deceiving him, or whether they are new, such as the
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lie detector and the use of narcotic drugs. The research
touches on some of the legal difficulties that may face the
application of this right such as the principle of the judge’s
freedom of conviction, the principle of freedom of proof, and
the interpretation of the accused’s silence against the interest
of the accused. The study also touches on the guarantees of
implementing this right and the penalty for violating its rules.
Key Words: Right - The Accused - Silence - Application -
Dangers.
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,2015, page 428.
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(4) Article 328 code procédure pénal Francis Modifie par LOI n°2014-
535du 27 mai 2014 — art. 8 Aprés ’avoir informé de son
droit, au cours des débats, de faire des déclarations, de répondre
aux  "questions qui lui sont posées ou de se taire, le president
interroge I’accusé et recoit ses declarations
Il a le devoir de ne pas manifester son opinion*'sur la culpabilite
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(1) L’article 171 modifié par la loi 93 /1013 du « Il y a 24-08-1993 en
vigueur le 2 septembre 1993 : nullité lorsque la méconnaissance
d'une formalité
substantielle prévue par une disposition du present code ou toute
autre disposition de procédure pénale a porté atteinte aux intéréts
de la partie qu’elle
concerne .
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(1) Bulletin criminel 2001 N° 248, cassation contre Décision du Cour
d'appel de Nimes (chamber de I'instruction) , du 29 aoGt 2001 p.
823.

(2 Cour de cassation — Chambre criminelle Arrét n° 3758 du 8 juillet
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