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(1)Chantal Meloni, Milon / Berlin, Jurisdictional Immunityof states: The Italian
Constitutional Court v. the International Court of Justice?

Brief notes on the judgement no 238 of 22 October 2014 of the Italian Constitutional
Court.

(2) Daniel Scherr, LLM. Researcher, German Institute for Human Rights, Jurisdictional
Immunities of the State (Germany v Italy: Greece intervening) A Case Note.

(3) Ferrini v Federal Republic of Germany, above n6, at 158-160, Andrea Gattani “War
Crimes and state immunity in the Ferrini Decision”, (2005) 3 (1) Int’l Crim Just, 224;
Andrea Bianchil

“Ferrini V Federal Republic of Germany”, 2005¢ 99 (1).

AJIL 242; Massimo Iovane“The Ferring Judgement of the Italian Supreme Court”,
(2004), 14, Italian Yearbook of International Law 172.
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(1)See De Sena/ de Vittor, The European Journal of International law 2005, 89.

(2)De Sena/ de Vittor, The European Journal of International law 2005, 89 (104).
(3)See Frulli, The Italian yearbook of International Law 19 (2009), 91.

(4)1talian Supreme Court Judgement of 29.5 -no 14202/2008, en banc (Cass. S.U. CIV).
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(1)Jurisdictional immunities of the state (Germany v Italy: Greece intervening), Judgement, 3
February 2012, available on the [C] website.

(2)Smooth Runs the water where the brook is Deep. The obscured complexities of Germany.
V ltaly, Kimberley N. Trapp, Alex Hills lecturer in Law, Newnham College, University
of Cambridge

(3)Andrea Gattini “The Dispute on Jurisdictional Immunities of the state before the [C]. Is
the time, ripe for a change of the law (2011). 24 Leiden Journal of International law. 173
at 176.

(4)Daniel ScHerr, Jurisdictional. Immunities of the State, mentioned above.

8



e Y Gl Aol Leilias] RSU gleal) sda Jia 8 Lilal e aSal)
D 5 Al a gal dyila ol aSladll alal Lgillizalia

Gl Gsiad s )sY) Aadll Gl (ssen Oalisdl (seaall I
ASladl (e Lale (anll Juas 3l oy gl alSal 255 Jaf (e dlalY) aSladll
‘_é Aﬂlﬁj Lgn.kg\ (f JAJL.MJ eSaJ ML\ \2’;\ Q\;\_)A}!\ PRV C.A.u ?SJ c‘\:u\_\):\]\
(2@&\{;1\ ol AaSan 4 paal (A L d Al A ) A el
3 453S) Lo 55 Lllay) (8 20l (LB e gy aSa Gl L) S <) 8 S
B 1A 1 aa e Al i) A€ I3

aided ai Q3 Llauall lllae 3 Jal e Wilay) 8 D Jalll 4 5all ol glas
Ao gal) Janll deSaa aSal 15U gas pe i gay

(8 patiuse 4 gall Jan) daSas alal e Lilall Cnd ) cpuia 1) 138 gl 50 A g
ae ) gl 8lgtl alaY) el dae amglasdd sall Lilall dibias ol jial 5 )5 i ) elld
) 2 lalll Ll laal daiis Lty L a3 ool () 33

4l gal) Jaad) daSaa alal Lilday) s

S s all (8 A sl Jasll daSaa alel i ge ac i ran sae Lty e
sl Qb 8 i) 5 Lilall Lgliad

ety dsall (ygilall & Jaall clilas 588 e 5,05l culeliinny) Y
Al olu o @Bl ) pudal) Lages ¥ Al Alga (B adlgll oailly) il
Usn ol ) 8 Al )l bl S crlaad) el 3 2 daloll
38 (uSxiy g quda sl 138 Jia 8 ) gall Aibian aiiad ia Alianll 5 S8 (e daSadll
sl clibias gliy Yoo g Glad 3aaid) el 4880 (e (YY) Bkl (e oY
GOlA e JEY) Kb ol Ll e gaii il dglaadll Y ) (e LgilSliaa g
alal Azl Y gl e Ailanlly g 55 Of La & sl Sy Y cdginal) Jgall oy lla
Sl e ) G nilly Blaii (s 5e0 8 Aalida 5SE (5 AT Ay AuSa

(1)Margellos V Federal Republic of Germany (2005) 129 ILR, 525.
(2) Ferrini v. Federal Republic of Germany (2006) 128 ILR, 658

L ¢3S Ailaall 3 <al Ay V) AeSaall Jlail e A8
ECTHR Al Jedda V. United Kingdom; Applic. No. 27021/08. Judgement of 7 July 2011,

also Al- Dulimi and Montana Management INC - Switzerland, Applic. No 5809/08
Judgement of 26 November 2013.

(3)Republic Federale di Germania ¢ AmministrazioneRegionaledellaVojotia Italian Court of
CassationOrder No. 14199, 29 May 2008 (2009). 92 Rivista di Dirittolnternazionale 594.

(4)Chantal Mebni, Milan/Berlin, Jurisdictional Immunity of States: The Italian Constitutional
Court V. the International Court of Justice? mentioned above.
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(1) Kimberley N-Trapp, Alex Mills, mentioned above.

(2)Jurisdictional Immunities of the state. Germany v Italy.) Counter-Memorial of Italy 22.
December 2009 para 6:39.

(3)ILC, Draft Articles on Responsibilities ofStates for International Wrongful. Acts/ with
Commentaries, 2001/53 (lI, Part two). ILC YbK, at 26

(4)ICJ, Judgement of 3.2.2012 - General list No. 143, para 84.
(5)1 CJ, Judgement of 3.2.2012. General listNo. 143, para 97.
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(1)Jurisdictional Immunities of the State, above 1, at [6/]; Norway and sweden have even
made declarations upon ratification of the European Convention on State Immunity to the
effect that it is not intended to apply to military activities (C.N.280.2006. TREATIES-2
and UN doc. C.N.912.2009.TREATIES-1); Foreign Sovereign Immunities Act 1976
(USA) 28 USC, s 1605(a)(5); State Immunity Act 1978 (UK), s 5; Foreign States
Immunities Act 1981 (South Africa), s 6; State Immunity Act 1985 (Canada), s 6;
Foreign States Immunities Act 1985 (Australia), s 13; State Immunity Act 1985
(Singapore), s 7; Argentina Law No 24.488

Also, Hamilton CJ, writing for the Irish Supreme Court, was «not satisfied that it is a
principle of public international law that the immunity granted to sovereign States should
be restricted by making them liable in respect of tortious acts committed on their behalf
by their servant or agent causing personal injuries to the person affected by such act or
omission when such act or omission is committed jure imperii and I would dismiss the
appeal on this point”. McElhinney v Williams, supra note 8, at 702-3.

Germany v ltaly, supra note 1, para. 72. The Court finds further support for this
proposition in the European Court of Human Rights decision in McElhinney v Ireland,
supra note 8. Again, however, the European Court limited itself to the existence of a
territorial tort exception to immunity generally, rather than the more limited question the
Court is considering, namely whether any such exception applies to the conduct of armed
forces.

See Germany v ltaly, Dissenting Opinion of Judge ad hoc Gaja, at 6-7.
Letelier v Chile, supra note 7.

(2)The ICJ considered the immunity laws of: Argentina, Australia, Canada, Israel, Japan,
Singapore, South Africa, the United Kingdom, the United States of America and
Pakistan. The I1CJ also dealt with national court decisions from Belgium, Brazil Egypt,
France, Germany, Greece, Ireland, Italy, the Netherlands, Poland, Serbia, Slovenia, the
United Kingdom as well as Kalogeropoulou and others v Greece and Germany, above n
26, at 417 - which had all upheld the entitlement to immunity in relation to the acts of
armed forces.
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(1)Germanyuv. Italy, Supra note, para. 9.3, See also para. 58, 100.
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(1)Judgement: No 238-Year 2014.
(2)1talian Supreme Court, Judgement of 21.2 .2013 no 4 284/2013, en banc )Cass. S.U. Civ).

(3)Containing the domestic implementation of the 2004 UN Convention on jurisdictional
immunity of states and their properties.

(4)Jurisdiction immunity, Chantal Melai, mentions before, P. 350.
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AlSa U JliaYl eliac Y1 Jsall a3k (o3l 5 3asial) aeY) (3lise (e (94) 32kl il
aall e e il a8 Pdasadl e 5 jaliall da Ll

iSaa o el oamlil) ol Aiay) A sl Al Gt Y
aSall 34y ) siuall LeSaall aSal daii 4y sical) Allsall 5 0] ) jlacal ol ) 18
sl aa (Aol 0B (d jlaty Ladis " cadl 48 el Cus 2009/311 A
A9 Gl s B mladil (b A5 ey oAyl gall Baclll) ) £ galll Gsan Y Al

() gl cra () +) Balall il Ut /GHAN a3 Y A o gAY B
A9 0 LAl A ) gled aaly (A 9SLAY) ABEY B Al (et La 138

(1)Massimo lovane, the lItalian Constitutional Court Judgement No 238 and the Myth
Constitutionalization of International! of the law

(2)Italian Constitutional Court, Judgement of 22. 10. 2014 No 238/2014 (constitutional Court
Judgement), para, 3.4; an unofficial, translation in English by Gracis is available at
http://italy practice info/ judgement -238-2014 (10/11/ 2023)

(3)The resistance of the Italian Court is not just an ECJ trend, since Kadi and Al Barakaat.
For example, BVerfG (Federal Constitutional Court of Germany) stated that the ECHR
and decision of its Court have binding force only within the limits of the German Basic
Law (constitutional law of Germany). See Order of the Second Senate of 14 October
2004, 2 BVR 1481/04, available online at:

http://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2004/10/
rs20041014.2bvr148104en.html?nn=5399828 (visited 8 October 2023)
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Guialy Aagle piai Al o agdy o) g g 4gh ilse Al g dataal) o 13 28
@ AR aladl) o S gal) ¢ o38N Gaatly alay (a jlad ]

aSlaad) (ha cullaly (o4 g A gal) Jand) daSaa aSad QU)o @lly i g
Al 2all ge dealll Gay el (gilea Sl Wpalbaial) (b ) 4y
Yy el oy ghaiall (g gl laal) aa -AaSaall Hlai dga s (e (e
LI ouislall s Al b)) (Gg8all ddliall Auladl dglaad) Lo
A i) Gha g sl g Axyl N g

oSa o b dea il Ll AdUaiy) Llall 4 gl daSaal) S Ll
OF g Adga Basld S Gl (Sl co iy Aiaide Caaly Al pall Jaall AuSas
) gl Glua Jo @l oS o s Adgall o) giual) Al ghy e
(el o silal)

(1)A.  Ruggeri, <«La Corte azional’armadei‘controlimiti’ e, facendo un
usoalquantosingolaredellecategorieprocessuali,  sbarra  le  porteall’ingresso  in
ambitointerno di norma internazionaleconsuetudinaria (a margine di Corte Cost. n. 238
del 2014)”, available online at http://www. giurcost.org/studi/ruggeri42.pdf (visited 13
October 2023), at 2.

Also, Reference is made to the Italian Constitutional Court, Judgment of 18.6.1979 No.
48/1979. More recently see Italian Constitutional Court, Judgment of 22.3.2001 - No. 73/
2001. Therefore, since the international customary law principles in question have not
entered the Italian legal order, they fall outside the scope of constitutional review

(2)Peters, supra note 5, writes: «The pretense that the «internal» unconstitutionality basically
does not concern IL, and that the decision does not formally accord any priority or
supremacy to in- ternal law is as unpersuasive as it has been in the ECJ Kadi judgment....
That distinction be- tween inside and outside resonates the good old 19th century dualism
as formulated by Heinrich Triepel, according to which IL and domestic law are «two
circles which at best touch each other but which never intersect». (Reference is to Kadi
and Al Barakaat, §8 287-288, 299).
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il e Aileand) 3aclal ) i 50 Wiyl 8 4y ) sieal) daSall Caca e
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flaall a8 (3akil adall el 4y ) sivdl) AeSaall iy Dfearring dud
@ Jall il pUail)

O ass Lal) 1aa & Aaldary) Ay ) giuall oS gy ‘ﬁ_d\ il e cagdllg
Y s sal) Wiy 4l ghsa i 2 W52 g 5 e e M‘u\dh@da\.u\ﬁéﬂ\
) Cun Uil oS ol SSall (Y S WiUay Al sl el SDURLEE) 2y
S AlSaY) (e o e o B i Y g cAlimall daSaall Uy 15) 8 22y aSall
) Al Lliab pe ) shalaiy (Al 5 8N 553 (5 5 ,aY) sliaill Wy jauay

Gl Alall 038 3 AT 350 Al ) sieall Sl o S8

Lokl A e @lldg Yo ) € Al DYA b8 oSall 80 )l laad) Wy s
sUitid 33e 18 A Jgall 8 Lgiudai 4ila) 5 diladl) Bileanll e 530 51l 3 5

(1)Corte di Cassazione, Sezioni Unite civili, Judgment No. 5044, 11 March 2004 (Ferrini c.
Repubblica Federale di Germania); Cassazione, Sezioni Unite civili, Order No. 14201, 29
May 2008 (Repubblica Federale di Germania c. Mantelli e Altri); Cassazione, Sez. |
penale, Judgment No. 1072, 13 January 2009 (Milde).

(2)Starting at the end of the 1800s, Italian and Belgian courts were the first to apply the
doctrine of restrictive immunity. See X. Yang, State Immunity in International Law
(Cambridge University Press, 2015), at 13 et seq.

(3)3 N. Ronzitti, La Cour constitutionnelle italienne et hLimmunité juridictionnelle des Etats»,
1.X Annuaire Francais de Droit International (2014) 9.

(4)See F.M. Palombino, “Quale futuro per igiudizi di costituzionalita delle norme
internazionali generali? Il modell orivisitato della sentenza interpretativa di rigetto”, 98
Rivista di Diritto Internazionale (2015) 151.
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(1)ltalian Constitutional Court, Order No. 30, 11 February 2015, available online at
http://www. cortecostituzionale.it/action Pronuncia.

(2) For a recent reassessment of the doctrine of counter limits and its latest developments,
see F.M. Palombino. ‘Compliance with International Judgements: Between Supremacy of
International Law and National Fundamental Principles: 75 Zeitschrift fur
offentlichesrecht und Volkerrecht (2015) 503.

(3)Italian Constitutional Court. Judgment No. 264, 28 November 2012. For a comment on
this Judgement. See B. Conforti, ‘La Corte constituzionale applica la teoria deicont
rlimiti’. 98 Rivista di Dirito Internazionale (2013) 527.
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(1)For more on the role and functions of the constitutional review see: M. Safjan, «The
Constitutional Court as a positive legislator» [in:] New Millennium Constitutionalism:
Paradigms of Reality and Changes, NJHAR Publishes 2013, pp. 409-428.

(2)The 1993 Constitution of the Russian Federation with amendments of 2019,
http://konstitucija. ru/1993/15/ (accessed: 2023.08.01).

(3)In 2020, amendments to the 1993 Russian Constitution were adopted by the Russian
Parliament, signed by the President, and assessed by the Constitutional Court of the
Russian Federation. They were adopted through a postponed nationwide vote («all-
Russian vote») on 1 July 2020 and came into force on 4 July 2020. The official text of the
1993 Russian Constitution with amendments of 2020
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(1)The judgment of the Constitutional Court of the Russian Federation of 14 July 2015,
http://doc.ksrf. ru/decision/KSRFDecision 201896.pdf (accessed: 2020.08.01).

(2)This judgment of the Constitutional Court also determined the amendment (14 December
2015) of the provisions of art. 3 of the Federal Law on the Constitutional Court of the
Russian Federation, regulating the competence of the Constitutional Court,
http://kremlin.ru/acts/bank/6650/page/8 (ac- cessed: 2020.08.01)

(3)Art. 125 of the Constitution was supplemented with provisions on the extended powers of
the Constitutional Court to assess constitutionality of legal acts a priori, and also to
resolve the issues of the enforceability of decisions of interstate bodies (this competence
was developed in the previous decisions of the Constitutional Court:

“1251. Constitutional Court of the Russian Federation:

a) at the request of the President of the Russian Federation, checks the constitutionality of
draft laws of the Russian Federation on amendments to the Constitution of the
Russian Federation, draft fed- eral constitutional laws and federal laws, as well as
those adopted in the manner prescribed by parts 2 and 3 of article 107 and part 2 of
article 108 of the Constitution of the Russian Federation, laws prior to their signing by
the President of the Russian Federation;

b) in the manner prescribed by federal constitutional law, resolves the issue of the
possibility of en- forcing decisions of interstate bodies adopted on the basis of the
provisions of international trea- ties of the Russian Federation in their interpretation,
contrary to the Constitution of the Russian Federation, as well as the possibility of
enforcing a decision of a foreign or international (interstate) court, a foreign or
international arbitration court (arbitration) imposing obligations on the Russian
Federation, if this decision contradicts the foundations of the public order of the
Russian Federa- tion;

c) at the request of the President of the Russian Federation in the manner prescribed by
the federal constitutional law, verifies the constitutionality of the laws of the subject
of the Russian Federation prior to their promulgation by the highest official of the
subject of the Russian Federation (the head of the supreme executive body of state
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power of the subject of the Russian Federation;» http://konstitucija.ru/1993/16/
(accessed: 2023.08.01

(1)Toma Biromontiene 2020 Amendments the Russian Constitution change of the
Constitution or Its Collapse), EKB, visited date 9/2023

(2)Inter alia, the judgment of the Constitutional Court of the Russian Federation of 19
January 2017 (Yukos Case):

http://www.ksrf.ru/en/Decision/Judgments/Documents/2017_January_19 1-P.pdf  (ac-
cessed: 2020.08.01).
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GERMAN FEDERAL CONSTITUTIONAL COURT of 5 May 2020, BvR. BVR
1651/15 - BVR 2006/15 - BvR 980/16
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(1)Judgement of 31 July 2014 in the Case OAO NeftyanayaKompaniyaYokos v. Russia
(Application No. 14902/04) entered into force 15 December 2014
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(1)Judgement of the Constitutional Court of the Russian Federation, Footy. No 1 11 2017, 19
January 2017.

Also, judgement of 19 April 2016 No 12/2016.

(2)According to the legal position of the Constitutional Court of the Russian Federation
expressed in the Judgment of 30 July 2001 No. 13-ll, the enforcement fee is an
administrative sanction, to which the requirements of commensurability (proportionality)
and justice shall be fully applied.
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(1)The omission on the part of the Federal Government and the Bun- destag to take steps to
ensure the rescission or non-implementation of Decision of the Governing Council of the
European Central Bank of 22 January 2015 on an expanded asset purchase programme
(ECB/2015/ 10) and Decision of the European Central Bank of 4 March 2015 (Deci- sion
[EU] 2015/774) on a secondary markets public sector asset pur- chase programme, as
amended by Decision of the European Central Bank of 5 November 2015 (Decision [EU]
2015/2101), Decision of the European Central Bank of 16 December 2015 (Decision
[EU] 2015/ 2464), Decision of the European Central Bank of 18 April 2016 (Decision
[EU] 2016/702), Decision of the European Central Bank of 11 January 2017 (Decision
[EU] 2017/100) and Decision of the Governing Council of the European Central Bank of
13 December 2018,
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(1)Headnotes to the judgement of the second senate of 5 May 2020, 2BVR 959/15 B. VR
1651/15) 2BVR 2006/15 2B VR 1980/16

(2)Article 3 of the Federal law of law of 10 January 2003 No. 19-P 3

(3)European Court of Human Rights, Judgment of 4 July 2013 in the Case Anchugov and
Gladkov v Russia (applications nos 11157/04 and 15162/05).
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(1)Constitutional Court of the Russian Federation, Judgement of 19 April No 12-11 2016

(2)European Court of Human Rights Judgement in the Case of Scoppola v. Italy (n03), 22
May 2012.
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(1)According to the Constitution of the Russian Federation, in Russia as a democratic law-
governed State (Article 1, Section 1) free elections side by side with a referendum are the
supreme direct expression of the power of the people (Article 3, Section 3); citizens of
the Russian Federation have the right to participate in managing State affairs both
directly and through their representatives (Article 32, Section 1), including the right to
elect and be elected to State government bodies and local self-government bodies, as well
as to participate in referenda (Article 32, Section 2).

(2)In the opinion of the European Court of Human Rights there may be numerous ways of
organizing and running electoral systems and a wealth of differences, inter alia, in
historical development, cultural diversity and political thought within Europe which it is
for each State to mould into its own democratic vision; at the same time states parties to
the Convention must guarantee universal suffrage as a fundamental principle of modern
democracy, while any restriction, without interfering with the very essence of the right to
free elections and depriving them of their effectiveness, should pursue a legitimate aim
and be proportionate thereto (Mathieu-Mohin and Clerfayt v. Belgium, Judgment of 2
March 1987; Gitonas and Others v. Greece, Judgment of 1 July 1997; Podkolzina v.
Latvia, Judgment of 9 April 2002; Hirst v. the United Kingdom (no. 2), Judgment of 6
October 2005; Scoppola v. Italy (no. 3), Judgment of 22 May 2012, et al.).
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(1)Consequently, in 1996 Russia signed and in 1998 ratified the convention for the
Protection of Human Rights and Fundamental Freedoms proceeding from the
understanding that Article 32 (Section 1) of the Constitution of the Russian Federation
was fully in accord with the prescriptions of Article 3 of Protocol No. 1 to the
Convention and therefore needed no alteration. The Council of Europe had no questions
connected with possible contradictions between them either. In other words, both Russia
and the Council of Europe recognized that Article 3 of Protocol No. 1 to the Convention
by the moment of its ratification by the Russian Federation and Article 32 (Section 3) of
the Constitution of the Russian Federation were in full accord with each other. From that
moment and until now these norms (rules) corresponding to each other underwent no
textual changes.

(2)for example:(D.H. and Others v. the Czech Republic, Judgment of 13 Novemo 2007,
Kimlya and Others v. Russia, Judgment of 1 October 2009, Kiyutin v. Russia, Judgment
of 10 March 2011, et al.), and that a European consensus would have emerged if there
was an established general consent of a majority of states parties to the Convention, or at
least a relative commonality of approaches to a particular legal matter (Dudgeon v. the
United Kingdom, Judgment of 22 October 1981; R.R. v. Poland, Judgment of 26 May 1,
Konstantin Markin v. Russia, Judgment of 22 March 2012, et al.).
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