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Norman S. Marsh, La réforme du Droit en Grande- Bretagne;Quelques

Developments récents, Revune internationale, de Droit comparé,
1969. pp. 486 — 497.
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Viscount Dilhourne, Lord Reid, Lord Denning, Lord Parker of

Waddington of Borth-y-Gest, Lord Hodson, Lord Pearce, lord upjohn
Lord Morris and Wilherforce :

“Their Lordships regard the use of precedent as an indispensable
foundation upon which to decide what is the law and its applications to
individual cases. It provides at least some degree of certainty upon
which individuals can rely in the conduct of their affairs, as well as a
basis for orderly development of legal rules.

Their Lordships nevertheless recognise that too rigiderad herence
to precedent may lead to injustice in a particular case and also unduly
restrict the future development of the law.

They propose therefore to modify their present practice and while
treating former decisions of this House as normally binding to depart
from a previous decision when it appears right to do so.

In this connection they will bear in mind the danger of disturbing
retrospectivly the basis on which contracts, settlements of property and
fiscal arrangements have been entered into and also the especial need
for certainty as to the criminal law”’.

(1966) I, The Weekly Law Reports. P. 1234 3 0%eYilia 25 45,
Hia arenad $lis,

A.L.G.,“The abolition of absolute Precedents, in the House of Lords,”
in Law Quarterly Review, Vol. 82, 1966 p. 441.
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Gerard Dworkin, un adoucissement de la théorie de Stare decisis a la
Chambre des Lords, Revue International de droit comparé. 1967, p. 190.
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Antony Sampson, Anatomie de I’ Angleterre, Traduit de 1’Anglais, Paris.
1963.
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Cross, “Stare Decisis in contemporary England”’ Law Quarterly
Riview,Vol. 82. 1966 (Ne. april) pp 203-214.
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Walfgang Feiedmann, “Limits of Judicial Lawmaking and Prospective
overruling,’”’ The Modern Law Review 1966, vol. 29 No. 6, pp. 593—604.
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Salmond, Jurisrprudence, London 1902, pp. 158—183; Paton, (1)
A Text-Book of Jurisprudence oxford, pp. 179 — 195; Halsbury’s Laws
of England, vol XIX, P. 256 Vo judgments and orders; Marc Ancel,
La Common Law d’Argleterre, Paris 1927, p. 154 et S., Levy-VLL
mann, Le sytéme juridique de 1’Angleterre Paris 1928.
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Hood Phillips (0.), A First Book of English Law :

London, 1960, P. 136.

Goodhart,Le précedent en droit anglais, in Le probleme des sources du ()
droit positif, Archives philosopie,du droit, Paris 1934, pp. 44.
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London street Tramways Co.y. London County Council ()
(1898) A.C. 375,
Hood phillips, op. cit. p. 12 8.

eI, Dl 6, (1)
“For my own part I am prepared to say that I adhere in terms to
what has been said by lordComplbell and assented to by Lord Wenslydols,

Lord Cranworth, Lord Chelmsfore and others . That decision of this
House after wards, and that it is impossible to raise that question again

as it was res integra and could be rearggued, and so the House he asked
to reverse its own decision. That is a principle which has been I believe

with out any real decision to the contrary, established now for some
centuries, and I am therfore of opinion that in this case it is not

competent for us to rehear and for councel to argue a question which
has been recently decided ”’

Dworking, un adoucissement de la théorie de stare Decisis, : )!aﬂ
Rew. Inter. Dr. Comp. 187, p. 187 note 8.
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Plunknett, A concise History of the common Law London,,
1936, p. 312; Kirkpatrich, Initiation au Droit anglais, Bruxelles, 1964, p.
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Hood phillips, op. cit. p. 129.
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Sir Frederick Pollock. The Science of case Law, in Jurisprudence and

Legal Essays, selected and introduced by A.L. Goodhart, London,
1962 pp. 169 — 183, et spec p. 173.
B ()

Jenks, 4 Short history of English Law, London, 5th ed.
p- 193. v
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§>- J:« C"J’L\ 4 J4} 4.19 M)J’l‘ ‘\MAJ:“J\..C;, u;-\‘du)ﬁ\.@
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15y Al Ll Gy By AT el ) SLaEH Y sl Aol
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Lol Lzl dbs\“; ( ratio decidendi ) fiﬁ-l ale ¢\ (_Q.\H L,Lll r
jUJ of di msjl\, T aud| V"J’; ol w ( oblter dictum )
r{!»\, ale 3\ RURRAY Py (decision ) St oa i5l28 44l
R NG Y Gl IS5 slaiul e (A JW ( ratio decidendi )
Gl ada ULy Dl jo (6 g elj)\ & e J:::J\ dwl 434

David,' Le droit anglais, Paris 196 p. 21- : +—3ls (1)
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() fg;-\ c\,ﬂs MJ\{ UK '“ ;uj 2“ »(5;\..1\ _}T u\«w?‘j
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« The \——vbsi Ratio Decidendi ' ¢ nuls 25 5m50 S3oe 45 (Y)
ratio decidendi may be described as being the general reasons given for
the decision or the general grounds or which it is based detached, or
abstracted from the specific peculiarities of the particular case which
gives rise to the case 7, V. Halsbury’s Laws of England, Vol. XIX.tV.

Judgments and orders, London 1935, p. 252 not 1
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(Ratio Decidendi ) 4\l ade Culi st Tl v B —
: ( Decision ) Lt 0 S (S:LL,

SO s e SUS Gy Tas T W1 G oda el 4
C)“ap\l <2l L8 g ( Decision ) i CM\ O asled
(‘"‘ sl 3 gl Tl W\lb “ai Oy ¢ (Ratio Decidendi)

() dLd o pll e A ST 0,8 (.Q»\ ale

8 rrLladisia] 3 () 5,5 S o il aadll jan OF VI
Midland Silicones Ltd. V. Scuttons Ltd. (1962) A.C. 434
: ( Decision ) I ) ( Ratio decidendi ) I uu Ga &l

WOl G o gy Bl b O () (Crossy 4 S

SV el OF sy 5 V1e ol 3,UY1 gl GG ( Cross) (\)
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L oo s M maitll ods 1 sy 0T bl sy bl il iy o (sl o Lt

o Gl s ( decision )/ OHeold L gy 49 p Kbl a gt i Sl 1L
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& dwd C‘U 3 #4e & >4t ( ratio decidendi of a case )
decision) }l ko (Material) (5 goull 4 doge l(.'T(Q.\ sl sl o1 8
283 b dogll L23 C‘G} e Js ode 4l ( of a case

gl

S el eyl 31l dlald S0l (Ll B il ok

PASLAEN Byl el O o (GME2HN $B 5y B e d o o Sl
o ool & a3 5 LT &3 sad (ratio decidendi) JU Lo Sl ol tls
s 6l A UE Y, SB o Lo Ll kol gl ool
&N ARSI 0B ( decision ) | s Ll 0 of L 13} \w
GBS AT 2 adend Gl il 6l bl om
(g A Toge Lmy Sloel g asL2a G2l amlis & oo

G s Lo g Of one g5 e Lo s W o i Jeony
Lsp'\éﬂu\ a3l sl o is O G (S tfﬂ} Cf“ fda Y
FRWIRY §=L\ lia of I ol dall §>- Gkt r.\,c :\J\ 13] cla...«o
als 4~p)fl\ dwill 8 mﬁ\[\ o b g..md g A3l y o ,loel g 10T
i e Ol B 3 ALY LAl Jos &bl 1da ey
SV 03 Uy 5 1) Aol s ¢ 3Ll 3l ety LI o1 STV S
CaSLaA L, ol IV el fe B oy 8

S s pa S e ik Lokl Ua O sy L v o gl JW (1)
bael i palinnd Gy galell & gl SULM wlolas 3457 oo e Y1 LBl il
: sl dlis 3 (Godhart)

Determining The Ratio Decendi of a case in studying the law
edited by Vanderbit, new York, 1955, pp. 493 — 525,

330 JoY b e Z:QJ,T ALV e okl ooy 5 o LA ol slisl (3 gl L

4 b)}L:lJJ R;LAH ;aj.‘a:-n d J_}J C)YLZA aﬁ_}aé da..o‘ C)Jﬁ &:’- 147 Pom

Essays in Jurisprudence and the Common Law. Cambridge
University Press. 1931.
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LLadl Gl gl oY1 Gl sue ol df AEV bl oo
S AN () 5, gt oS Bk 6 3y by I
sde pl AV o anii J OF ol oSe wB by 5 1y 13
P SlelauaY) oda r‘T 3.3l

Per incurium 359 5 Oy sl C)ﬂl fg’u sade Al

05 S ol o 4 o AR O LYl s ‘_9,:;@,

Ju'oi psd 6 0 Sl g;w& e B &1 i dejle A
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() Per curium ua.cj 35 du

e ‘;,L\ S bt O B3] &l bl fe sLBLVI s 3

s Gpad @ sl 5’“ ohladlhlh e e G IS4 r,J, )
Young v. Bristol Aeroplane Company. the Law Reports, King’s
;L) Bench Division (1944) K.B. 718.

Lord Greene M.R., scott, Mac kinln, Luxmoote. Goddart and du Percq.
L.JJ.

Browning v. War Office and another (1963) : 3.8 g ol
staz!! The Law Reports Queens’ Bench Division (1963) I Q.B. 750.

Lord Denning M.R, Donouan and Diplock L. J.J.

Thomson inspector of Taxes, (1961)v. Moyse : imdé 3 3l FQ'
[ sl 057, A.C. 967.

Viscount simonds, Lord Reid,Lord Redclif Lord cahen and Lord Denning

: rli...ill sl 8 jL,r
Cross, Store decisis in contemporary England, L.Q.R. 1966,
P, 203, 207 208.
s 4nad g sl L5 Wy (Y)
The London Street Tramways company V. The London County council
(1898) A.C. 375 (1) :
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per curiam ) — (1) (28 5 551w sdeo 5 0S5 O Ao sl Gl ems
s ez el U s O §> s OB ¢ Al dul
sl oo 1 htn OF M BLadl G2y . aslas Wls ¢Sl
(Y)onwﬁw)U;uut,u»umw,\‘,MQ\Jng,UJA\
u‘,il.\ é;‘ u\ j,\m} R u_,:\.a“ §>- As‘ 69 y U. lAQ_} \)Xﬁf
A el w\; e A8 O \:1 S 55 Oab e 8 Apld
Bl JUWY 0,5 07y ool G T8> Mol jho 1] o>

(M asl

: ( Conflicting Cases ) 4\adl 3l sl (o el A= — ¥

Ptk (.m 69 Al Anadl 3T 13 b LY s ganie
o] 1S bd o iy ) Gl BBy an Wiy bl
RS 06 L s 2ol ( rationes decidendi ) sl e
Tl woolll oda oy oo S O G 1 U g1 Lald 2y
C O L2l Lk ol 5 gl

do oML 5 ALl Sl gllall 4l 5 e J LY Sla, il G2 Ls 55 G asdll s
( Lord Halsbury ) sl 5, ol
¥ ge = Ll LS sl o S i sl ()
Lo e A ()
:l(v)
Dworkin article précité, p. 187. Hood Philips, op. cit. p. 129.
S G s o bl Lan s oo e Salnze o W S o

s g st ( a mistake of fact )

Carleton Kemp. ALLEN, Law in the Making. Oxford, 4th. ed. 1946,
p. 252 note.

B 4:3 ﬂ'.,.-_, L.‘:n EJU}H &u‘ (Young) 1:...&.; ‘_é ,L..‘.:,«SU lis )):13 J;J (2)

“The Court is entitled and bound to decide which of two con-
flicting decisions of its own it will follow. *’,

ol LY el (1944) KLB. 718 VA e ol
Cross, Stare decisis, L.Q.R. 1966, p. 204, note 5. : !
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G gt o B S 0dn oS 6 8y J (O Josb ol e 1y
(") L s el

C 8Ll 8l (4)
Dworkin, Rev. Inter. Dr. Com 1967, p. 187.
Ll wad S gl el Jlst S ¥ o0 o 4l 3 UYIGLI (Cross) dlas Sl (v)

s had 4 (<A-l

St 6 U ol U e ot slome glies o U 0F Sl 3K s 8 o
oo & Bl 4 gy S ol e 8 p O s SISy, Al AL
b gz g g SO H A G e JlaW LU A5 0ol
f Rl oy W ol iSe il
Sy lam2 e Ll (Casey V. Casey (1933) p. 420.
|AAED  oobyimn o Ol g 10U G Vbl g ol JUs 6 gl 0oy 550
el iy polass 1 4 Y1 S lie Y LS o) U413 ] 261 ol

(Ross-Smith V. Ross-Smith (1961) p. 39.

( Ramsay-Fairfax V. Ramsay Fairfax (1956) p. 115.) & o Ll

3 gla e ol s Dol aes oy Lol Szl K2 o, 3 @
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Cases with more than one ratio
¢ O3 s g SbE By E T B sl s
OB ¢ 35 56 egsle dde o 05l (.\;T 13) &zl r’<’ OF olazie s
a5k Oy Ter ceollada JSO Vg ¥ 0T & ) oD 5Ll
(M ré”‘j 153 ) Byl oo aidal ey SN G g1 Tl b e
( (Browning V. War Office ) 428 (¢ slulu¥l Wa ;& A3y
( Holmden’s S.T. ) duwdd & dpdo a6 ( Wb 5 LY G
) A e g L (ﬁ;.\ e

dd G 58 O G b P B i o [N
PUPRRL LIRS r§4~\ e (D ( Jacobs VIL.C. )
(0140 & o> 4 55 o Tl bl de ¢ AV LB s
i sle 2l 0 S r_<;.| e sy Sl ar el ol
REAEN \;LA‘EJ\ ¢ S bl

«The doctrine is that where a case has several rationes decidendi, (1)
a court bound by that case is entitled to choose which ratio decidendi it
wil follow.”’.

CYeA oo 40 LYY Gl S S (Cross) Lt
Holdmen’s settllement Trusts (1966) 2 all E.R. 666 (v)

Ol 151 wlilanl tia ¢=sls sim U ( Denning ) gl 240 3 S5,
(obiter) 5_ple thwyled Lol dy 6l a3l 55 5 5;\ Ledo ¢y ool aot
Ol 5 e o Tl 0,8 (S e 13161 (S7, Gl ol 0 30Y 5 dictum
ca e Y el B e s O ST OIS bl Lpa
Yenge @bl JEE (Cross ) aef! Jlae (1950) A.C. 361. (v)

. AMVY gl VAN e ( Dworkin ) Jlaes

Yo A oo (Cross) JUa s oladl s J1slayt il (¢)
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ladll ad (6 W duolst g arel Wkl LI 1S O s Y
05 W ( separéte judgements ) dlada (-'S:-T el e
FERPLA ;_)\1...,1 Js o5 SIs (V) ( concuring opimion ) 4adze
J gl e gia,l.@_rﬁ £ ¢ bl O 4SS Mg ¢ il
Sl @S LIS T ) s Ty L gl oAl g1
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LN IK2 e e (V) Gol r§> WIS b B e alis Je
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implied overruling
bl SN A2 Gl gl e ARA oy 2LV la garic
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sl @ e WD ae w2 S Jlie Ol Yl ods bad g ()
— o1t g v bl pn adl slasi§l 0 Ue | Sl (ST G estad 5 ol N iy
| L 1an e plalt

. VAA oo ( Dworkin ) Jiis (Y)

C YA e Y gLl Sl ()

Dias, Jurisprudence, 2nd. ed., et P. 42. : JI 2t Eo (8)
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( Court of Appeal) 2lEiuYl iXs slad b A () L J.GT
g Al g el N aslad Gl oo o iy ne T Lo
dad B3I ST e e (I el deLia L85 G Ol 4l
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(5 e &l Waelsl g 5y o oyl g s
G 0SS Jl) e § EaA Ggeall oSy o () Ol aKe
asle Ws{&. 055 13] ¢ e Jpe plal 2 USTI3 Lo il
(®) Al § we e 28 Ms (3) L2l 53 (sl Tl OISTI3) b & jme
018 G Tl e el SIS IK2 (g, 3 e S

C(0) w2l

. 3.:«4.-5 J 4 Ti::ja). BRI IRRTY A9 A8 g
(Browning V. War Office (1963) Q.B. 750
G SN G a) Ll ST Y bt of G I
(M iladl 5l ikl r\jl\l\ e

S o e 2o Jo31 KA (overrule) d st oy LldT oo gt &l s 35 (1)
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B A IS L PR B R P AW
O. Hood Philips’ op. cit. p. 140.
o dl ol o

Receiver for Metropolitan Police District V. Croudon Corporation
(1957) 2 Q.B. 145.

Lord Goddard Horris L.J. and Vaisey J, . iz

Yoy e o 551 Gl (Cross) Wae ! (1)

o flen e ca Ol (2 ol Glndlake Lkl o) 5 aual oo s ()
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(Decisions overruled by statute)

Pl e o 135 ol 3] 5 b G W 8 S e

e ol b 6w gl oF D B L e Y Tl s
0PN d oSy L 05 s Gy IV S 0 a0 4 Ay
G pn 15, J# eladl Jijl &> ( Common Law ) (5 gedll
Gy O3 s o c;u:u\ a3V Qe ;; JH e sl ¢
5N 5Lt () ( Thomson V. Moyse (1961 A.C. 967. ) 4.2
Sls UA; 08y @ gl gh dwadl SIS o
dny Sy Bl 4 ade (o0 A pas M 3 R ol Of Gow 8

i KA 5 6,5 00 G b o e o St
Payne V. Railway excutive (1952) 1.K.B. 56.
Pl G Oladd Gzl Jdypedl jlos 5o o OF Ol iS2 A i, J
oA s sl Gel St | U Jam O I 8 £V Gl e e Juam 3
I U PO R P | D E I e P
Gourley V. British Transport (1956)A.C. 185.

Earl Jowitt, Lord Goddard, Lord| Keith Lord Radecliffe, Lord Tucher
Lordkeith of avonholm and Lord Somervell of Harrow.

bl U a8 o gl e o o o 6l oo, il 2 o 5 3 Gl
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iladll bl Gull Lo s 5 I olbsl aigls o Hladl! s 8 e oLl L
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258 4 wys 4 Jadl e ) aad) bl NI
S 08713 &1 el la  gatiey ( Denning ) 5,409 (Reid)
Tadl lia 0y ( ratio decidendi ) Ul T e o Gl
contrary ) delall g3l ol & oo O 4 ( obscure )Lé.a\i‘«
( too wide ) dwmadl C‘.\; g dexd 2 & ﬁ ols ﬂ ( to principle
igladl &y A WPl e om sl (S 52 40
L KO URR P T P N

ol 3 eesldl LS (,{\' VR W N QL W R PR S
(Midland Silicones Ltd. V. Scruttons Ltd. : iwa$ _ps 5 V)

‘)A{':j )«:}’\ ;\l:.w_’ - TALE Ll ELE) SlebEaY) ij By
Bl Ll o gaead odad A sl Masda s1d) 5 LY

e G ( Derry V. Peek. ) da8 Yl 38 4,0 Je s Syl OIS A L
oy 3 S e e e 450U Lew VARG B 3 L FQJ

PR ke o4k (0)
«The decisions have been reversed by Parliament .... and they can

no longer be regarded as of binding authority; nor can the reasons on
which they were based”

. Y8 R ( CrOSS ) Jli» d 4:” _)u..a
s oy 5‘ Ae uiy (1962) ALC. 446. (v)
«There are at least three classes of case where we are entitled to

question or limit it —
first where it is obscure, segondly where the decision itself is out of line
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A3 G asle gl A8 Sl 0,5 Tl a3 e oW

DAL G Tl e o1, b and W asy 13] (L)
Noge Jd b IS Je2 Ol weass cross 0B asladl dmll
2 d) S ol G A Ayt of Wi ade Loy (Ratio decidendi )

with other athorities or stablished principle, and Thirdly when it is much
wider than was necessary for the decision so that it becomes a question
of how far it is proper to distinguish decision the eariier decisions,

. Yve o (( Cross ) Jlac ol lz.

o T Gt Gl GG ey (1)
Stare decisis in contemprary England.
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