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“The Philippine's request (for a ruling on Brazil's refusal to
consult) concerns a matter which this Panel views with the

utmost seriousness. Compliance with the fundamental

obligation of WTO Members to enter into consultations where a
request is made under the DSU is vital to the o eration of the
dispute settlement system. Article 4.2 of the D U... (and DSU
Article 4.6) make ‘clear that Members’ duty to consult is
absolute, and is not susceptible to the prior imposition of any
terms and conditions by a Member".
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“All parties engaged in dispute settlement under the DSU must
be fully forthcoming from the very beginnin? both as to the
claims involved in a dispute and as to the facts relating to
those claims. Claims must be stated clearly. Facts must be
disclosed freely. This must be so in consultations as well as in
the more formal setting of panel proceedings. In fact, the
demands of due process that are implicit in the DSU make this
especially necessary during consultations. For the claims that
are made and the facts that are established during
consultations do much to shape the substance and the scope
of subsequent panel proceedings. If, in the aftermath of
consultations, any party believes that all the pertinent facts
relating fo a claim are, for any reason, not before the panel,
then that party should ask the panel in that case to engage in
additional fact-finding”.
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Appellate Body Report on United States - Standards for
Reformulated and Conventional Gasoline, 20 May, 1996 WT/DS2
045-‘!@&\'0‘,0‘ WYY VA e d
“The relationship between the affirmative commitments set out
in, e.q., Articles I, lfl and Xl, and the policies and interests
embodied in the "General Exceptions” listed in Article XX, can
be given meaning within the framework of the General
Agreement ‘and its object and purpose by a treaty interpreter
only on a case-to-case basis, by careful scrutiny of the factual
and legal contextin a given disw_llj_te, without disregarding the
words actually used by the O Members themselves to
express their intent and purpose.”
“The chapeau by its express terms addresses, not so much the
questioned measure or its specific contents as such, but rather
the manner in which that measure is applied. It is, accordingly,
important to underscore that the purpose and object of the
introductory clauses of Article XX is generally the prevention of
‘abuse of the exceptions' of [what was later to become] Article
[XX]. This insight drawn from the drafting history of Articie XX
is a valuable one. The chapeau is animated by the principle that
while the exceptions of Article XX may be invoked as a matter
of legal right, ther should not be so applied as to frustrate or
defeat the legal obligations of the holder of the right under the
substantive rules of the General Agreement. If those exceptions
are not to be abused or misused, in other words, the measures
falling within the particular exceptions must be applied
reasonably, with due regard both to the legal duties of the party
claiming the exception and the legal rights of the other parties
concerned.”
“The initial issue.we are asked to look at relates to the proper
meaning of the term ‘'measures’ as used both in the chapeau of
Article XX and in Article XX{(g). The question is whether
'measures’ refers to the entire Gasoline Rule or, alternatively,
only to the particular provisions of the Gasoline Rule which
deal with the establishment of baselines for domestic refiners,
blenders and importers.... . The Panel here was following the
practice of- earlier Panels in applying Article XX to provisions
found to be inconsistent with Article ll1:4: the 'measures’ to be
analyzed under Article XX are the same provisions infringing
Article H1:4.
One problem with the reasoning in that paragraph is that the=
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Panel asked itself whether the 'less favorable treatment of=

imported gasoline was 'primarily aimed at' the conservation of
natural resources, rather than whether the 'measure’, i.e. the
baseline establishment rules, were 'primarily aimed at'
conservation of clean air. In our view, the Panel here was in
error in referring to its legal conclusion on Article lil:4 instead
of the measure in issue. The result of this analysis is to turn
Article XX on its head... . The chapeau of Article XX makes it
clear that it is the ‘measures' which are to be examined under
Article XX(g), and not the legal finding of 'less favorable
treatment’.”
“There was more than one alternative course of action
available to the United States in promulgating regulations
implementing the CAA. These included the imposition of
statutory baselines without differentiation as between domestic
and imported gasoline. This approach, if prorerly implemented,
could have avoided any discrimination at all. Among the other
options open to the United States was to make available
individual baselines to foreign refiners as well as domestic
refiners....”
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to the Lomé Convention into the Lomé waiver, the meaning of=
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the Lomé Convention became a GATT/WTO issue, at least to=

that extent. Thus, we have no alternative but to examine the
previsions of the Lomé Convention ourselves in so far as it is
necessary to interpret the Lomé waiver."

V00 B, All Dol ddayy ¢ Codl M 3 (Y E) fula adf slall Bl )8 aarly
¢Sy

seh (YY)
Timothy M. Reif and Mafjorie Florestal, Revenge of the Push-

Me, Pull-You, ......
ey by VYY) el b

MYV e AL Al (Y YA

-\



i dya DUy Gl Ay ) 5¥) G gl g0 Ciige o AL
O ol Al gl g a5y 8 )56 JalSH ol Y
5—S3e Lgaay (A il (DA 10 13 Jlee) dal e ladlas)
.\Ai-_)l;ﬂ\%\au_)_,ﬁﬂ‘%ajé\‘\‘\/\‘a\c S A Gy o aalid
agnd Alue (8 Juaid (g3 aSanS ~ LS GlitiuY!) L ¢line]
Alia of o Caall s of Ly sW Gandl Jgo @ gla g izl 30
Ol graall @lld gay ¢ 2l 4o 3 il Ule Juns Lol Gy 1
o) Y [ A ) Ll 301 55 6 gl na lgialiaia 3l
sl s e e 5 e ¢ ol iy {8y 20l L 0 g
Ut ) aib el L @,L.is):si.éhaje_;mgw,‘tljﬂlubﬁ
Y1 AL Jpall g sanial LY Sl maa gy LS v sl oa
p—Sadl Jialy « yuall 5 yib ol G U8 ity agillhe
|t e a5 8 B a6 5 i 5y pun o
M le 2aly g gl Bilia] e palilh 5 €30 5 e ja guaial
ey Y Zpenl Apualia e ST 8 0kl 358 ST i
g5 a5 S Lgaas I syt gl 5 A el oY
a5 1€y A 5l 50l LY ¢ Aga e L oy

Gusload (i U Aledl e 53y ¢ 5 80 Agn (0 BU (o) 5Y1
¢33 s all meu]c@.‘:_," AP Sily g ) @L:g‘;u,_)m

3&2-') ("\‘)
Said El-Naggar, European Communities — Regime for the
Importation, Sale, and Distribution of Bananas - Arbitration
under Article 21.3 (c’ of the Understanding and Procedures
Governin? the Settlement of Disputes, /| DS 27115 at 6
(January, 1998). :

YV



A9E e e e ¥/ sobal By UL Ll Y Wi 3 Less
G 31401 e 0581 e il W (A Sl A @l
Allaal) el Y G gl Jans U L8 Giga sy (e piSad
St 6 giel g 1) g it a3 2y el ey 35 ety
—duald Gy yll — culh LSy ¢ Loy Sae 55 AdlA @led Yl
alwall )y @ 3L e oSa S reasonable time 4 yixa 5 5
Ay i W Ay~ Sleal Y QU 3 8 S ey ¢ lania
o) A gl aall (ol Lgad 31— palid 8 S3a g (1) ¥/YY 5oL
1a b o stially o ey Jill (a dl (o 5 Sull dualia a5

TZELN G g g geasl)

Gaoh )8 i) Aad UL o 58 VAV ple e g

Cusayy &gt guad i e g dalpe &30 o Lllee) g oSt
Sl g ytiall e il puall (b el %Y s Jana UL Bt
Uagiad ga ¢ Agdaall g pliall (e Ldiay 43 lEe 50 ) giunall 2] 5
58 52l s Sl e s il oy o A€ panl) B el
Sl Ay aaly 3l 8 i il e gl 0o

il (1Y)
Julio Lacarte — Muro, Japan — Taxes on Alcoholic Beverages,
Arbitration under article 21 (c) of the Understanding on Rules
and Procedures Governing the Settlement of Disputes,
WT/DS8/15 (February 14, 1997).
FEUTAR)
Timothy M. Reif and Marjorie Florestal, Revenge of the Push-
Me, Pull-You.......
cade Ly VAR o o o ) jladh el
, :@}h mds‘;,w\‘g@w
Rufus H. Yerxa and Demetrois J. Marantis, Assessing the New

WTO Dispute System: A U.S. Perspective.......
' o sy \AJV*VJ(@))\&MZSULU

AL



Sl 1YY Baaiall Y g ity (T a0 il o ikl
Ak 5—ay Syl 5l oaBY) anll Jlac) 3 )5 i o il
Ly + palidl 5830 e (Y) /%) 5ol lighe fSY1 de e j2e
P il Jga ol Gl Y Jea gl b g 330 Gl 5l
el ¢ GLEYY L 18 Jleall L35 e Ly an g dunal
Gl 1997 oo e (e el y @l ) 3 antdll Y
Sl e sad p gy v palidh 3,800 g (Y) ¥/YY 5oLl g pkatl
el Gal ) e ail s o8 Gl old ¢ aSatl Y saasal
o e Lusad ool 2 g 3 3080 55 pn ] oSl
A jlea 3p—ag ¢ Laghyl tomnsa o i ellh wliiad o Leils
¢t puall ol g8 Jpatl B3l ol ¢ Lol ¢ 4080 Lyucbiae
Bl LY g v vad ) LS g g Ty il 530 Y0
o= Gy ¢ (Sapa¥) Gapll o (i puall jagias G e
e die g Y o) ale B aSadl iy )i ol N1 s i
YY) Balall i a4 g0 ol ALl cild ¢ pSadl e LY
O I3l ol ] i) 4 gl 50l %5 o i 3 ()
Aalall Gy bl Uil dllyy Lo G guaiall |t e Luaadl
! Lalall iyl o pniall sa L+ Particular Circumstances
Ol 3l LY I canial 3yisll Lo U sadll e ool Lla
o gl iy D A alind 58 o Al g )
a\a_,wl,ubj@lduehhunqﬂmgmﬁj~hﬁmiz

: D ey (YYY)
Timothy M. Reif and Marjorie Florestal, Revenge of the Push
Me, Pull-You....
RAL P Ay dhaty

-1VY-



Ple ol tgalin a3 o DI (gl Jpontl) S5 (2 Bl
Ay el e Joaad ayae Jlo a1 il o Dlad V448
il Jaaall o o) Laty « Aualadl Cag pll i 5 D8 A4S e
i e ) J s Lpale jplaay Gl g Al o Yl ot
o= sShall A gall LS o aaiy ¢ Aualall i g plall i g g )
¢ JaaY1 S iy 2 good faith 4l cpus giiay ey Ul 8 Lyda
@il e Yl s policy judgements deel sall i jlgiel 3255 of sk ¥
e ¢ il cinZnly (TGN gl e (b dpulyul
L g o) i 300 e Aalal g el 3586 o ¢ Linls
Ga B Ias o eliyy cpSaill Gaob 18 2Rl D e yuleay
4500 amy (40 S sl rdal pe DB e dinl & ol ol
G5+ g a3 g5 5 5531y TEN Ayl e sl
of oo 5D o ¢ v ey 55y sy (il puall el
=V o LS ¢ o) gl e 8oy (et ) el Jilas
o=~ La0y Alen el Gl il Ble a1 s} ) gl
il ALl e agiue iy = dum gl il piall (5 Lol g Ut
CLax (e 13 Al Lagy el Aad giall 500 51 oo ABED sl

TNy Aol il gy SV Gualall mal j phai
e 25 plie ks QIS Al oSaall o Y (B iyl

o sgminy (5 ginad gl e A5l il a5 ) Ll o
Leulidlsa ) o5 a5e 5 ke (33813 ¢ Aalall cag plall 5 88

v o 1 ga (YY o) e 3 o) el o Soudl oS VY 0 VY OUED (YY)
ol A e (YY 0 pala ) i) o Soudh oS o YA J) AV e O jEd (TS

-y



I TR | 5 P P PR RE PR VN SN WOERP S
: gggla ?S=4M OL“JQA529?S=J“AA qé ela % ¢ sl

“[in] this case, I am not persuaded that the “particular
circumstances” advanced by Japan and the United States
justify a departure from the 15-month “guideline” either way.

I conclude, therefore, that a “reasonable period of time”
within the meaning of article 21.3(c) of the DSU for Japan to
implement the recommendations and rulings of the DSB of 1
November 1996 in Japan-Taxes on Alcoholic Beverages in 15

(m’)months”.
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“The Appellate Body recommends that the DSB request that

the United States bring its Safeguard measure found in the

Panel Report as modified by this Report, to be inconsisterit
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obligations under that Agreement",
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Wheat Gluten from the European Communities — AB-2000-1 0,
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Body published in Volume 13 No. 3 World Trade and Arbitration
Materials, pp. 31-93 June 2001).
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