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Abstract

Technology transfer contracts have a special advantage
over other international commercial contracts, As a result of
jurisdictional and legislative conflicts under the rules of private
international law, in the event of a party's breach of its
contractual obligations, Only two possibilities would be an
arbitration clause or a party to an arbitration clause between the
parties or recourse to traditional rules of international jurisdiction,
which was rare for such contracts.

The specificity of contracts for technology transfer under
private international law becomes apparent when the contract is
not agreed upon on the applicable law, or in the absence of a
such will or in the difficulty of deriving it from the contract, where
the arbitral or competent court is faced with numerous duties in
such cases, which revolve around resorting to the traditional
conflict-of-laws or substantive rules approach.

Thus, if the judge or arbitrator relied on a conflict—of-law
approach, the applicable law would be limited to the law that

was most relevant to the parties to the dispute or to the
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contractors, such as that which had a logical link either to the
parties to the contract or the place of performance or conclusion
of the contract, or finally to international trade usages and
usages, or that the judge or arbitrator would be faced with jus
cogens derived from the rules of necessary application.

This is the approach taken by the Egyptian legislator
when it subjects all disputes arising from contracts for the
transfer of technology concluded in or across Egypt to Egyptian
law as the applicable law, whether resorting to the national
courts or to arbitration and invalidates any agreement on any
law other than Egyptian law.

Key words:

Technology transfer contracts— The Applicable law-The

Principle of Autonomy of Contractual Will- The substantive

rules.
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() Code de procédure civile Art 1551: “e tribunal arbitral tranche le litige
conformément aux régles de droit que les parties ont choisies”.

s 5 S gl DS (0 2 3sall Dl ¥) G5ilE Gageai A b
—https://uncitral.un.org/ar/texts/arbitration/modellaw/commercial_arbitration
(Cited on 16/4/2022).
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(") STANISLAW Soltysinski: Choice of law and choice of forum in
transnational transfer of technology transactions, Op. Cit, P.253.
() AL Youssef Omar: L’arbitrage International et les contrats de transfert

de technologie en droit compare, Op.Cit, 125.
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() Code de la propriété intellectuelle art (L613-9):“Tous les actes
transmettant ou modifiant les droits attachés a une demande de brevet ou
a un brevet doivent, pour étre opposables aux tiers, étre inscrits sur un
registre, dit Registre national des brevets, tenu par I'Institut national de la
propriété industrielle”.
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(") AL YOUSSEF Omar: L’arbitrage International et les contrats de
transfert de technologie en droit compare (france, syrie, égypte), These de
doctorat, Aix—Marseille Université, 2020, P, 417.

() STANISLAW Soltysinski: Choice of law and choice of forum in

transnational transfer of technology transactions, Op. Cit, P,28.
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() "If the national law of the acquiring country permits, the parties to the
transfer of technology transactions may, by common consent, choose the
law applicable to their contractual relations, in a manner consistent with the
objectives and principles of the Code, it being understood that the law
chosen shall not prevent the application of Public Policy (ordre public) of
the countries of the parties concerned, which cannot be derogated from by
contract”: STANISLAW Soltysinski: Op.Cit, P,262.
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() Code de procédure civile Art 1551:”a défaut, conformément a celles
qu'il estime appropriées. |l tient compte, dans tous les cas, des usages du
commerce”.

() Loi fédérale sur le droit international privé art (187)“Le tribunal arbitral
statue selon les régles de droit choisies par les parties ou, a défaut de
choix, selon les régles de droit avec lesquelles la cause présente les liens

les plus étroits”.
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() VITTA Edoardo : Cours Général De Droit International Privé, Recueil
des cours de I' Académie de droit international de la Haye, Brill-Nijhoff,
tome:162, 1979, PP, 9-24, P,22.
- CLAVEL Sandrine: Droit International Privé, 5 édition, Dalloz, 2016,
P, 112.
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() AUDIT Bernard: Le caractére fonctionnel de la regle de conflit: (sur la
crise des conflits de lois), Recueil des cours de I' Académie de droit
international de la Haye, Brill-Nijhoff, tome: 186, 1984, P, 249.
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() VITTA Edoardo : Cours Général De Droit International Privé, P,119.
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() Goldman.(B): Frontieres de droit et lex mercatoria, Archives
philosophique de droit, 1964, p. 157 et.
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() Article VII: “The parties shall be free to determine, by agreement, the
law to be applied by the arbitrators to the substance of the dispute... In
both cases the arbitrators shall take account of the terms of the contract
and trade usages.”.
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— https://archive.unescwa.org/ar/european—convention—international -
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