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Mandatory Mediation as an Efficient Tool To Settle
Commercial and Investment Disputes: A Study of the

Italian Law as a Leading Model and Implications for

Egypt

Name: Radwa Salaheldin Mohamed Elsaman

Title: Commercial and Maritime Law Lecturer, Cairo University
Faculty of Law

Abstract: Settlement of Disputes vary from one legal system to the
other. All legal systems count on litigation as the common method of
settlement of disputes. However, litigation has no longer become the
sole method of settlement of disputes. Alternative settlement of
disputes play an important role, in parallel to the classical methods of
litigation. Alternative Settlement of Disputes include mainly Arbitration.

Recently, other methods have arisen including mediation and
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conciliation. Such tools have proven efficiency for access to justice,
particularly they decrease the load before courts. They also imply
speediness that fit the nature of commercial disputes, which require

expedited solutions.

Mediation, in particular, has become important to the extent that some
legal systems impose mediation as a mandatory procedure before
litigation, in an attempt to decrease the load before courts, particularly
commercial ones. Mediation means involving a neutral third party to
facilitate negotiations among the conflicting parties to reach an
amicable settlement. The role of a mediator, as an independent and
neutral party, is to assist the conflicting parties to reach a solution
without allowing the mediator to issue (interfere) any decision. Most
legal systems around the world have imposed mediation as a method

of settlement of disputes before litigation in an attempt to solve the
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problem of increased cases before courts. Mediation in this case is

called mandatory mediation.

In the Arab region, many countries have regulated mediation as
mechanism to settle disputes including Jordan which adopted
mediation as per the Law No. 12 for 2006, Morocco, which adopted
mediation as per the Law No. 805 for 2007, Lebanon, Algeria,
Bahrain. The Egyptian Legislator has regulated mediation as a
method to settle commercial and investment disputes through the law
number 146 for 2019 amending the Law No. 120 for 2008 on
Economic Courts. In addition, the Egyptian legislator has regulated
mediation in the Bankruptcy and Restructuring Law. Finally, the
Egyptian Legislator has prepared a legislative drafting proposal on
mediation, including both amicable mediation and judicial mediation,

but this proposal has not been issued yet.
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This Research’s goal is to reach the best methodology to apply
mandatory mediation as a method to settle commercial and
investment disputes in a way that fits the Egyptian Economic Courts.
The Italian module is analyzed as a leading global module. That is
particularly relevant knowing that lItaly, before adopting the current
mediation module, has tried five different modules until it managed to
create a unique module adopted worldwide, which is characterized
with speediness, ease of procedures, and incentives to support
mediation such as tax incentives.

It is important to note that this Research does not explain the
procedures of mediation whether amicable or judicial mediation, since
procedures is out of the scope of commercial law and regulated by
the Civil Procedures Law. This Research discusses mediation from
the perspective of the commercial law and its role as an efficient tool
to settle commercial disputes away from courts. However, the

Research would from time to time expose some procedural issues,
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when necessary, as per the context, particularly mediation is dealt
with sometimes as part of the commercial transactions (post-
agreement process). In most cases, settlement agreements, as the
outcomes of mediation, are considered extension to the original
contract. This explains why mediators are commercial experts, e.g.,
lawyers, law professors, or well-known experts in their fields and not

required to know the procedural aspects of civil procedures law.

Research Methodology and Research Tools: the research
mechanism adopted in this study combines both analytical and
comparative mechanisms. The Research in its first Part adopts legal
analysis for all relevant laws and regulations, while the second Part
adopts comparative legal studies where it compares the Italian law
with the Egyptian law. In addition, the researcher has done some field

works. The researcher has counted on three main sources:
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First. Secondary Resources including books in both English and
Arabic, periodicals or law review articles, and relevant legal studies.
Second: Primary Resources including relevant laws and regulations
as well as judicial decisions when necessary.

Third: fieldwork tools including personal interviews with some experts
working at the Mediation Unit inside Economic Courts.

Outline: this Research is divided into four main Sections: Section
One introduces mediation as an alternative method of settlement of
disputes in commercial and investment contracts and distinguishes it
from the rest settlement of disputes mechanisms. Section Two
examines the most important mediation module which is the Italian
Module as a leading module. Section Three presents the situation in
the Egyptian legal system. Finally, Section Four introduced some
recommendations for the Egyptian Legislator.

Key Words: Judicial Mediation, Alternative Settlement of Disputes,

Commercial Disputes and Investment Disputes.
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1 In 2010 the Legislative Decree 28/2010 ruled mandatory mediation in many civil
matters. Furious opposition by lawyers, very strong perplexity from the judges
2 The Legislative Decree no. 69/2013 reintroduced the mediation as a mandatory

first step before going to court.
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Table S: Total Number of Litigation and ADR Cases for Kach Cause of

Action

Cause of Action

FTCA

Employment
discriminalticn

Ciwvil rights
Fraucd
B iveris
Medical recovery

Totnl

L.itigation

5600
(3R}
3259
(22243
635
(34%5)
1314
(9%4)
2373
C1624)
1595
11243
14777

C100%)

ADR T Total X
337 5237
(66T5) (39%4)
151 3410
(30725) {(22%4)
10 645
(Z%0) (4%}
5 131
C1246) (914}
= 2aA7H
(126} (162%%)
3 1599
(==124) (1094)
s11 15288
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Bingham, Nabatchi, Senger, and Scott, Dispute Resolution and the & sl g 1.5 Y)

Vanishing Trial: Comparing Federal Government Litigation and ADR Outcomes, Ohio

State Journal and Dispute Resolution [Vol. 24:2 2009].
Costs of ADR
Average fee paid to the mediator $869
Average time spent in preparation 12 hours
Average time spent in mediation 7 hours

Estimated Benefits from ADR

Average litigation costs saved $10,735
Average stafl time saved 28 hours
Average litigation time saved 6 months
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Mediating Corporate Governance Conflicts and Disputes.

VT ko — Jodl sl omiodally gualid] daad] e



— /
ous i Sl Vs Gl fpdie e i fle e (gshan clejlie 8 S
Byl cclipl) Jhaing Fiame Jie cdigyaall GIGEN Gans padindy « (Sipal Y53 Osale

e jliall 50l dgul) Cangs ¢ddalugl) Jia
gl aleia) Sad rdlpnll Clhlee 8 dhluglh paldll S8 JEa b L
Gy Gy (lelil) dused) dp0p Ao AS) Ablagll AT Slasiad b k)

Gaind ) Gog ) Sl ddalugl) s ) olaiY) Glassge alaail 8)9 a5l

1 In the United States of America, many ADR processes use a third—party neutral,
such as a facilitator, mediator, or arbitrator. Professor Robert Kagan has
documented the dramatic growth in adversarial legalism as an approach to
governance from the 1960s to 1980s. ADR use was relatively sparse in the federal
government until the 1990s, when it began to grow in earnest through a
combination of congressional legislation, presidential proclamations, and Attorney
General guidance as a response to a perceived explosion in litigation or the threat
of litigation. Although Congress passed a series of legislative acts incorporating
ADR into all three branches of the federal government, the greatest impacts have
been experienced in administrative agencies and federal courts. The Administrative
Dispute Resolution Act of 1990 was watershed legislation for government ADR and
then the Administrative Dispute Resolution Act of 1996. See generally, Lisa
Blomgren Bingham, Tina Nabatchi, Jeffery Senger, and Michael Scott, Dispute
Resolution and the Vanishing Trial: Comparing Federal Government Litigation and

ADR Outcomes, Ohio State Journal and Dispute Resolution [Vol. 24:2 2009].
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: ylilFernando Vieira Luiz, Designing a Court-Annexed Mediation Program for Civil
Cases in Brazil: Challenges and Opportunities, Pepperdine Dispute Resolution Law

Journal Volume 51 Issue 1.

The following chart summarizes the comparison between mediation and
litigation:

Mediation Latigation

Costly {(motion practice, discovery,

Saves cost (less expensive)
and trial)

Saves time Time consuming

High satusfaction rate Low satisfaction rate

Flexibility — informal (procedure can
be modified to suit the demands of Rule-bound
each case)

Disputants in control of both the Dispute and outcome controlled by
dispute and its outcomae the coun
Confidential Public

Creative solutions for mutual benefit

. Zero sum {win-lose)
{ Win-win}

Restores broken relationships/reduces

COMOLLE J L ssues only
hostility between the parties Focus on legal 1ssues only
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1) The UNCITRAL Model Law on International Commercial
Mediation and International Settlement Agreements Resulting
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https://uncitral.un.org/en /texts/mediation/modellaw/commercial_c
onciliation

2) Business Ready (B—Ready), the World Bank Group, available at:

https://www.worldbank.org/en/businessready

3) The OECD’s Work Program on Corporate Governance and
Dispute Resolution: chrome—
extension://efaidnbmnnnibpcajpcglclefindmkaj/https: //www.oecd.
org/daf/ca/corporategovernanceprinciples/38297148.pdf

4) The ltalian Legislative Decree no. 69/2013

5) The ltalian Legislative Decree no. 28/2010
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7

)
)
) The ltalian Administrative Dispute Resolution Act of 1990
) Fernando Vieira Luiz, Designing a Court-Annexed Mediation
Program for Civil Cases in Brazil: Challenges and Opportunities,
Pepperdine Dispute Resolution Law Journal Volume 51 Issue 1.
8) Giuseppe Conte, The Italian Way of Mediation, Arbitration Law
Review, Volume 6 Yearbook on Arbitration and Mediation (2014)
9) Eric M. Runesson and Marie-Laurence Guy, Mediating
Corporate Governance Conflicts and Disputes, International
Finance Corporation, Global Corporate Governance Forum, 2017
10) Lisa Blomgren Bingham, Tina Nabatchi, Jeffery Senger,
and Michael Scott, Dispute Resolution and the Vanishing Trial:

Comparing Federal Government Litigation and ADR Outcomes,

Ohio State Journal and Dispute Resolution [Vol. 24:2 2009].
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Opportunities, Pepperdine Dispute Resolution Law Journal Volume

51 Issue 1.

12) Leonardo D’Urso, Achieving a Balanced Relationship
Between Mediation and Judicial Proceedings in the European

Union (March 17, 2017), available at: Achieving a Balanced

Relationship between Mediation and Judicial Proceedings in the
European Union - Mediate.com.pdf

13) Dr. Giovanni Matteucci, Mediation and Judiciary in Italy

(2019), available at https://www.gemme-mediation.eu/

14) Augusta lannini, Head of Legislative Office, Italian Ministry
of Justice, Directorate—General For International Policies, Policy
Department Citizen’s Rights and Constitutional Affairs, Italian
Legislation on Mediation, 2011

15) Commissioner Jourova focused on the difference between
the average time and cost of mediation when compared to
litigation, available at
https://www.youtube.com/watch?v=bmNgdFT0lsl.

16) The 2008 EU Directive on Mediation
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