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Abstract:

Litigation financing or financing from a third party (THIRD PARTY FUNDING) Its
importance lies in protecting the weak party who is financially unable, so the cost of resolving
disputes should not prevent him from obtaining his rights. If he is involved in a commercial dispute,

he can resort to the commercial litigation financing system without exposing his money risk and loss.

That system enables those who cannot afford to seek justice and equalize the parties, and TPF
is increasingly being welcomed as a smart business method, which allows companies to maintain
liquidity and continue their profitable projects, by using external capital to fund their legal disputes,
they do not tie their money in arbitration or lose competitive credit rates (which usually deteriorate
when involved in legal proceedings, as the value of their claims cannot be assessed through traditional

commercial loan services).
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We can describe the litigation financing system as the lifeblood of the justice system, and the

importance of litigation financing has been clarified because it achieves "justice between man and

man". They are violations of the private rights to enjoy life, liberty, property, or otherwise that can be

compensated as much as possible, by means of compensation and compromise, and if necessary, by t

aking appropriate means for the social need to give full and effective value to the fundamental

rights of members of society that would be diminished or stripped of value or even of reality.
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@_ Definition of third party funding by the ICCA
Queen Mary Task Force as “an agreement by
an entity that is not a party to the dispute to
provide a party, an affiliate of that party or a
law firm representing that party«

a) funds or other material support in order to fund
part or all of the cost of the proceedings, either
individually or as part of a specific set of
cases, and
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@Art (1)” 1. Definition and scope of third-party
funding 5. Third-party funding is generally
defined as an agreement by an entity (the
“third-party funder”) that is not a party to a
dispute to provide funds or other material
support to a disputing party (usually the
claimant or a law firm representing the
claimant), in return for a remuneration, which
is dependent on the outcome of the dispute. The
remuneration can take any form, though more
common forms include a multiple of the
funding, a percentage of the proceeds, a fixed
amount, or a combination of the above”.

@_ Art (Y)” 2. A litigation funder:

2.1 has access to funds immediately within its
control, including within a corporate parent
or subsidiary (‘Funder’s Subsidiary’); or

2.2 acts as the exclusive investment advisor to an
entity or entities having access to funds
immediately within its or their control,
including within a corporate parent or
subsidiary (‘Associated Entity’), (‘a Funder’)
in each case:
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b) This support or financing is provided either in
return for remuneration or compensation that
depends in whole or in part on the outcome of
the dispute, or provided through a grant or
against the payment of a premium.”.
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@_ Article 8.1 Definitions “... third party
funding means any funding provided by a
natural or legal person who is not a party to the
dispute but who enters into an agreement with a
disputing party in order to finance part or all of
the cost of the proceedings either through a
donation or grant, or in return for remuneration
dependent on the outcome of the dispute....".
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@_ Victoria Shannon Sahani: Harmonizing Third-
Party  Litigation  Funding  Regulation,
CARDOZO LAW REVIEW, Vol. 36:86l,
(2015), 870 et s.
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2.3 to fund the resolution of Relevant Disputes;
and

2.4 where the funds are invested pursuant to a
Litigation Funding Agreement (‘LFA’) to
enable a party to a dispute (‘the Funded
Party’) to meet the costs (including pre-
action costs) of the resolution of Relevant
Disputes. In return the Funder, Funder’s
Subsidiary or Associated Entity:

2.5 receives a share of the proceeds if the claim
is successful (as defined in the LFA); and

2.6 does not seek any payment from the Funded
Party in excess of the amount of the proceeds
of the dispute that is being funded, unless the
Funded Party is in material breach of the

provisions of the LFA".
(). Olivia de Patoul: The Third Party Litigation
Funding Law Review: Singapore,

https://thelawreviews.co.uk/
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resolution proceedings is not contrary to public
policy or otherwise illegal ....".
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@_ART(7) ”In order to assist prospective arbitrators
and arbitrators in complying with their duties
under Articles 11(2) and 11(3), each party must
promptly inform the Secretariat, the arbitral
tribunal and the other parties, of the existence
and identity of any non-party which has entered
into an arrangement for the funding of claims
or defences and under which it has an economic
interest in the outcome of the arbitration”.
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@_Jonathan Barnett, Lucas Macedo, Jacob
Henze (Nivalion AG):I Bid.

@ Art(8)” Disclosure of Funding A.)The Funder
should cooperate with the Funded Party and its
legal practitioner regarding the disclosure to an
arbitral tribunal or court of any information
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(). Jonathan Barnett, Lucas Macedo, Jacob

Henze (Nivalion AG): Third-Party Funding
Finds its Place in the New ICC Rules, January
5, 2021,
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21/01/05/third-party-funding/
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@ Art (4) “Qualifications for “qualifying

Third-Party Funder”

4.—(1) For the purposes of the definition of
“qualifying Third-Party Funder” in section
5B(10) of the Act, the qualifications and
other requirements that a qualifying
Third-Party Funder must satisfy and
continue to satisfy are the following:

(a) the Third-Party Funder carries on the
principal business, in Singapore or
elsewhere, of the funding of the costs of
dispute resolution proceedings to which the
Third-Party Funder is not a party;

(b) the Third-Party Funder has a paid-up share
capital of not less than $5 million or the
equivalent amount in foreign currency or
not less than $5 million or the equivalent
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concerning the funding if any applicable rules
or order of arbitral tribunal or court so require”.
o saad Aali Y1 583 (e (oW1 okl agle Cuai La elly. ()
) aSaill s ) il S ja Gl G ylal)
"Third party funding arises when a third party (the
Funder) provides financial support to enable a
party) the Funded Party) to pursue or defend an
arbitration or related court or mediation
proceedings. Such financial support is provided
in exchange for an economic interest in any
favourable award or outcome that may ensue".
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amount in foreign currency in managed
assets.

(2) In this regulation, “managed assets”, in
relation to a Third - Party Funder, means all of
the following:

(a) moneys and assets contracted to, drawn
down by or under the discretionary authority
granted by investors to the Third-Party
Funder and in respect of which it is carrying
out fund management;

(b) moneys and assets contracted to the
Third-Party Funder and wunder the
non-discretionary authority granted by
investors to the Third-Party Funder, and in
respect of which the Third-Party Funder is
carrying out fund management;

(c) moneys and assets contracted to the
Third-Party Funder, but which have been
sub-contracted to another party and for
which the other party is carrying out fund
management, whether on a discretionary
authority granted by investors or otherwise.

(3) For the purposes of paragraph (2), moneys
and assets are contracted to a Third-Party
Funder if they are the subject matter of a
contract for fund management between the
Third-Party Funder and its investors”.
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() _ ART (5). Confidentiality and Legal Privilege

5.1 A Funder shall observe the confidentiality
and/or privileged nature of all information and
documentation relating to the Funded Party’s
dispute to the extent provided by law, and
subject to the terms of any Confidentiality or
Non-Disclosure Agreement agreed between the
Funder and the Funded Party.

5.2 A Funder shall not seek disclosure of
information from the Funded Party's legal
practitioner which might amount to a breach of
privilege or the confidentiality obligations of
the Funded Party's legal practitioner unless
such information is sought with the Funded
Party's consent or pursuant to a pre-agreed
arrangement approved by the Funded Party”.
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4.1 Until the conclusion of the prescribed
dispute resolution proceedings or the lawful
termination of the funding, a Funder shall
take all reasonable steps to ensure that it
will continue to meet the qualifications and
other requirements of a qualifying Third-
Party Funder; and a Funder shall notify the
Funded Party and its legal practitioner
expeditiously if the Funder reasonably
foresees or believes that it will no longer be
able to meet the qualifications and other
requirements of a qualifying Third-Party
Funder,

4.2 A Funder shall undertake to be audited
regularly by a reputable audit firm.

4.3 At all times, a Funder shall maintain access
to adequate financial resources to meet the
obligations of the Funder, its subsidiaries
and associated entities to fund all disputes
that they have agreed to fund, and shall
ensure that the Funder, its subsidiaries and
associated entities maintain the capacity:

a) to pay all debts when they become due and
payable; and

b) to cover aggregate funding liabilities under
all of their Funding Contracts”.
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('8, Disclosure of Funding

8.1 The Funder should cooperate with the Funded
Party and its legal practitioner regarding the
disclosure to an arbitral tribunal or court of
any information concerning the funding if
any applicable rules or order of arbitral
tribunal or court so require”.
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6.2.2 obtain the Funded Party's consent before
the Funder may directly enter into any
agreement with the Funded Party’s legal
practitioner relating to the funding or
conduct of the funded dispute;

6.2.3 ensure that the Funding Contract contains
effective procedures to address how actual
and reasonably foreseen conflicts of interest
shall be resolved, which procedures should
be drawn to the attention of the Funded
Party.”.
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(_ Art( 6) “ Conflicts of Interest and Control of
Proceedings 6.1 A Funder shall not:

6.1.1 induce or take any steps that cause or are
likely to cause the Funded Party’s legal
practitioner to act in breach of their
professional duties;

6.1.2 pay any commission, fee or share of
proceeds to legal practitioners or law
practices for the introduction or referral of
clients or potential clients;

6.1.3 knowingly allow a legal practitioner or law
practice representing the Funded Party to
directly or indirectly hold any share or other
ownership interest in the Funder, thereby
taking into account any applicable legal
professional conduct rules;

6.1.4 seek to influence the Funded Party’s legal
practitioner to cede control or conduct of the
dispute to the Funder except where and to
the extent expressly permitted by the
Funding Contract;

6.1.5 fund or continue to fund other parties to
the same proceedings where there arises a
conflict of interests between or among the
funded parties. If, in the course of funding,
there appears to be potential for such a
conflict, the Funder should draw this to the
Funded Parties’ attention and address, with
the Funded Parties’ agreement, how any
conflict that may emerge shall be resolved.

6.2 A Funder shall:

6.2.1 recognise that the Funded Party’s legal
practitioner owes professional ethical duties
and duties of loyalty and confidentiality to
the Funded Party, even though payment of
the fees of the legal practitioner may be
made by the Funder;
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@_ Deminor: The Third Party Litigation Funding
Law Review: Singapore Olivia de Patoul , 22
November 2021, https://thelawreviews.co.uk/
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M _Art (3) “ Prescribed dispute resolution
proceedings

3. For the purposes of section 5SB(1) of the Act,
the following classes of proceedings are
prescribed dispute resolution proceedings:

(a) international arbitration proceedings;

(b) court proceedings arising from or out of or in
any way connected with international
arbitration proceedings;

(¢) mediation proceedings arising out of or in
any way connected with international
arbitration proceedings;

(d) application for a stay of proceedings referred
to in section 6 of the International
Arbitration Act (Cap. 143A) and any other
application for the enforcement of an
arbitration agreement;

(e) proceedings for or in connection with the
enforcement of an award or a foreign award
under the International Arbitration Act”.
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M Art  (4) “Qualifications for “qualifying
Third-Party Funder”

4.—(1) For the purposes of the definition of
“qualifying Third-Party Funder” in section
5B(10) of the Act, the qualifications and
other requirements that a qualifying
Third-Party Funder must satisfy and
continue to satisfy are the following:

(a) the Third-Party Funder carries on the
principal business, in Singapore or
elsewhere, of the funding of the costs of
dispute resolution proceedings to which
the Third-Party Funder is not a party;

(b) the Third-Party Funder has a paid-up share
capital of not less than $5 million or the
equivalent amount in foreign currency or
not less than $5 million or the equivalent
amount in foreign currency in managed
assets.

(2) In this regulation, “managed assets”, in
relation to a Third-Party Funder, means all
of the following:

(a) moneys and assets contracted to, drawn
down by or under the discretionary
authority granted by investors to the
Third-Party Funder and in respect of
which it is carrying out fund management;

(b) moneys and assets contracted to the
Third-Party Funder and wunder the
non-discretionary authority granted by
investors to the Third-Party Funder, and in
respect of which the Third-Party Funder is
carrying out fund management;

(c) moneys and assets contracted to the
Third-Party Funder, but which have been
sub-contracted to another party and for
which the other party is carrying out fund
management, whether on a discretionary
authority granted by investors or
otherwise.

(3) For the purposes of paragraph (2), moneys
and assets are contracted to a Third-Party
Funder if they are the subject matter of a
contract for fund management between the
Third-Party Funder and its investors”.
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() _Art (3)” The Funding Contract:
3.1.1 should be in writing,

3.1.2 should specify the amount of funding to
be provided to the Funded Party,

3.1.3 should indicate the agreed investment
return to the Funder;

3.1.4 should be drafted in as clear and concise a
manner as possible so as to be properly
understood by the Funded Party,

3.1.5 shall specify that the Funder authorises the
subsequent disclosure of the Funder’s
identity, its address and the existence of the
funding to the other parties, legal
practitioners and court or arbitral tribunal in
the funded proceedings (see) also paragraph
8 below,

3.1.6  shall adequately address all matters
highlighted in sections 3 to 8 of these
guidelines; and

3.1.7 shall include a fair, transparent and
independent dispute resolution mechanism
for resolving any disputes that may arise
between the Funder and the Funded Party.”.
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