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Abstract:

The Arab Investment Court (AIC) was established under the Unified
Agreement for the Investment of Arab Capital in Arab Countries of
1980, which was concluded by the League of Arab States to
achieve the objectives of the League Charter and Arab economic
integration and development. The court is responsible for settling
investment disputes between member states of the League of Arab
States.

The agreement was amended in 2013 and the court applies the
provisions of the two agreements and the annexes to the
agreements, the statute and the internal regulations of the court.
The first case was brought before the court in 2003, and then the
cases were brought before the court in succession. The court has
judicial jurisdiction and advisory or fatwa jurisdiction. The jurisdiction
of the Arab Investment Court has been precisely defined, and the
internal regulations of the court have established the mechanism for
litigation before it. The court has considered dozens of cases and
established a number of important legal principles through its
rulings.

The mechanisms for settling investment disputes between member
states of the League are not limited to the Arab Investment Court
only; rather, there are several ways to settle investment disputes
between member states of the League of Arab States stipulated in
the two agreements and their annex, such as arbitration,
conciliation, mediation and resorting to the internal judiciary of the
host state for investment.

The establishment of the court was a precedent in the field of
international investment, and it enabled the Arab investor to resort
directly to the court, which is considered a tangible development in
resolving investment disputes, which prompted many international
law scholars to establish an international court specializing in
examining international investment disputes similar to the Arab
Investment Court.

Keywords:

Arab Investment Court (AIC), The League of Arab States -
Investment, Unified Agreement for the Investment of Arab Capital in
the Arab States, Settlement of Investment Disputes, International
Investment Law
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2) World Investment Report 2022: International TAX Reforms and Sustainable

Investment, United Nations Conference on trade and development UNCTAD,
United Nations, Geneva, 2022, P. 65.
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)-UNCTAD 2020 ( United Nations Conference on Trade and Development

Claims brought by investors under investment treaties are often very large.
The median size of a claim by a foreign investor is approximately USD $113

million, and claims for much larger amounts are not uncommon.
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Although foreign investors often do not recover the full amount that they claim,
awards against host economies can be large, especially relative to the size of
the economy. The largest award to date was rendered in 2014 for USD $50
billion against Russia for the expropriation of the Yukos Oil Company. In 2019,

an award of more than USD $8 billion was rendered against Venezuela.
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Investment Policy Hub, International Investment Agreements Navigator, ) '

United Nations, UNCTAD,

https://investmentpolicy.unctad.org/international—investment-

agreements/treaties /treaties—with—investment-provisions /3087 /arab-

investment—-agreement-1980-

Accessed in 20 March 2024.
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Pei XIAO, The Arab Investment Court: is There Potential for the Innovation of
ISDSMechanism?, 5th International Conference on Economics, Management

Engineering and Education Technology (ICEMEET 2021), Toronto Canada,
from 4/ 6/ 2021 to 6/ 6/ 2021, Francis Academic Press— UK, P.103.
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references to sustainable development in their preambles (e.g. the Brazil-India
BIT 2020 and the Islamic Republic of Iran-Slovakia BIT 2016),

using a definition of “investment” that requires a contribution to the sustainable
development of the host country in order to qualify (e.g. the Morocco-Nigeria
BIT 2016),

providing for public policy exceptions which allow the host State to take
measures to protect public policy objectives such as protecting public health
and the environment (e.g. the Canada-Mongolia BIT 2016 and the Georgia—
Japan BIT 2021).

imposing an obligation on States not to relax labour or environmental
standards in order to attract foreign investment (e.g. the Colombia—United

Arab Emirates BIT 2017 and the Japan—-Morocco BIT 2020).

obligations on investors relating to responsible business conduct (e.g the

Brazil-Ethiopia BIT 2018).

provisions precluding corrupt practices (e.g. the Georgia-Japan BIT 2021).

and/or

provisions promoting compliance with sustainable development in foreign direct
investment (e.g. the European Union-Singapore Free Trade Agreement
2019).

See: A/IHRC/EMRTD/7/CRP.2, March 2023, Paral3.
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Amicus curiae has been used as means of supporting human rights in
investor—State cases, providing both relevant factual and legal expertise which
tribunals do not necessarily possess. In that way, they also perform the
important function of allowing stakeholders to participate and be consulted in a

process the outcome of which directly or indirectly affects them.

See: A/JHRC/EMRTD/5/CRP.2, March 2022, Para 45.
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Accessed in 15 January 2024.
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It is a firmly established principle in international law that the nationality of the
investor as a natural person is determined by the national law of the state
whose nationality is claimed. However, some investment agreements introduce
alternative criteria such as a requirement of residency or domicile. The right to
grant and withdraw nationality of natural persons remains part of the sovereign

domain.

Some Bilateral Investment Treaties (BITs) include a single definition of
“national” which applies to both parties. Other BITs offer two definitions, one
relating to one Contracting Party and the other to the second Contracting

Party, For example:
The Finland-Egypt BIT provides that the term “national” means:

In respect of Finland, an individual who is a citizen of Finland according to

Finnish law.

In respect of Egypt, an individual who is a citizen of Egypt according to

Egyptian Law.

The US-Uruguay BIT defines national to mean:
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For the United States, a natural person who is a national of the United States

as defined in Title Il of the Immigration and Nationality Act.

For Uruguay, a natural person possessing the citizenship of Uruguay, in

accordance with its laws.

The criterion of permanent residence is sometimes used as an alternative to
instance in the Canada—Argentina BIT12 the citizenship or nationality. For
term “investor” means, any natural person possessing the citizenship of or

permanently residing in a Contracting Party in accordance with its laws.

See: Definition of Investor and Investment in International Investment
Agreements, International Investment Law: Understanding Concepts and
:13. 8.tracking innovations, 2008, P
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The Law and Practice of the United Benedetto Conforti, Carlo Focarelli, See:

Nations, Fifth Revised Edition, Leiden, the Netherlands, 2016, P. 170.
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! ) Agata Zwolankiewicz, Multilateral Investment Court — a Cure for Investor-
State Disputes Under Extra—EU International Investment Agreements?,
Groningen Journal of International Law, Vol 9 (1), 2021, P. 2011.

YA



YoYE gl ¥ susll ¥ adnl lggs gt dmaly gl &S — &y3Laxd¥ly i gili)) gl dlome

@led b bl deddd dupell i) daSan palaaial mangs 853 —
Ll ()90 danall Jodll daals a3 3550 o Sabeall aatl GISST (Ol
Lyl Jeall ksl

U Y VY alad dlaedll sasgal) S8LEY) 3 el eicaall Cauyat 8y puia —
QS ¢ ya¥) 12 5 s ST VAAL ale Adlal colS N cGalll Lyl Y mal
ey Aaedl LAY o8 o] Cum el Glalgall (e

DY) e o elieVl Capaty Sl cilely quiad b sacluall -
cBaagall EEY) Congan Lol aa daesSall Clehal) Gils Glasals el
Gl L e Al d OmasSall Oslggaall 5$ o) Gagpal) e
Ol gim Zalall Gl bli)) LaS aghy (AEEY] Cnser agiasSa
Jaly Qulial)l gl 8 bl YLl agay o Shlly clading sl
Onaidly Aaliddl chhall e Gl sda Gudai Gl Led desSal)
13 L Algall dacally §ydad Allie Leina) Ll ClSlgnl aas Cus Ll g
o S sangall LAY 8 53l CLEDU Wi husi casSa LS 24l
Aapall L) AeSae oS3 a8 cdagSall 2ie Algiee L) claY) 138 (535
By OES Al drann YY) Sy S Gl ke ady
il i) ) Qs e Al 5,8 (e aall g Ll

osSall Jggeall Cipan o Sl e cdaalall gl Jla g adlsl) -
IAEY) Cage gane il Haies ae dalayy oIS 1Y) L LA Sl e,

ol Gl aaly (53 casSall Jogudl) (S5 pre Jainall (pad Y ol Bassall
Ao ol adhe Gpedleall dpaing Baleial) Glogleal) ) Jseash (e Dlia

Y14



YoYE gl ¥ susll ¥ adnl lggs gt dmaly gl &S — &y3Laxd¥ly i gili)) gl dlome

Ogsesall e amy Bangall LalaY) Gl agltnd e Shlly ol

1 ) CMS Gas Transmission Company v. The Republic of Argentina, ICSID
Case No. ARB/01/8, 2003.

The claimant, CMS, a company based in the United States, owned 29% of
TGN, a natural gas company incorporated in Argentina. Following a series of
actions by the Argentine government that affected TGN’s profitability, CMS
alleged that Argentina had violated its investment treaty with the United States.
Argentina argued that CMS, as a minority shareholder, could not bring a claim

for damage resulting from its participation in TGN.

But: It did not matter that CMS was a minority shareholder in TGN. As a
shareholder, even a minority one, CMS was entitled to claim protection under

the Argentina-US investment treaty.

Generally: Investment treaties only cover foreign investors from the
economies that have entered into them (e.g., a treaty between Peru and the
United States would protect US investors in Peru and Peruvian investors in the
United States). Note, however, that even though domestic investors are not
protected directly by investment treaties, a domestic investor may be owned
(in whole or part) by foreign shareholders who are themselves protected by an
investment treaty. As a result, mistreatment of the domestic investor may end

up causing a claim by the foreign shareholders.

For example: Alex Genin, Eastern Credit Limited, Inc. and A.S. Baltoil v. The

Republic of Estonia, ICSID Case No. ARB/99/2, 2001.

The claimants, US nationals, were the principal shareholders of EIB, a financial

institution, incorporated in Estonia. Following a series of measures by the
YV
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Estonian government which affected EIB’s profitability, the claimants alleged

that Estonia had violated the US-Estonia investment treaty.

But: As shareholders in an Estonian company (EIB), the US claimants owned
a protected investment in Estonia and could bring a claim for harm caused to
EIB.
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- Investment Policy Hub, International Investment
Agreements Navigator, United Nations, UNCTAD.

https://investmentpolicy.unctad.org/international—investment—
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provisions/3(87 /arab-investment-agreement-1980-
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