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Abstract

It's widely recognized that constitutional review should be balanced, by imposing self-limits
which defer to the broad discretion of the legislators. Accordingly, Legislations in economic
and social areas are immune from constitutional review as long as they are proportionate to

their stated legislative aims.
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However, in recent years, several constitutional courts around the world innovated a new
methodology of constitutional review. This new type of constitutional review focuses on
reviewing the law-making process. Specifically, the role of the constitutional judge is to
review the legislator’s choice among legislative and policy alternatives. That’s why the current
President of the Court of Justice of the European Union, Judge Koen Lenaerts, calls this type

of constitutional review as “process — oriented review”.

This innovation in constitutional review methodology coincided with the development in

the law-making process in light of “Good Governance Principles.”

This research seeks to shed light on the constitutional review of the legislator’s choice and

balancing process among policy and legislative alternatives while making the law.

In the introductory chapter we will focus on the traditional constitutional review methodology
which is adopted by the Egyptian Constitutional Supreme Court and comparative

constitutional courts.

In the next chapter we will talk about the new roles of the legislator under the principles of
good governance and legisprudence. Then we will consider the evolution of the constitutional
judge’s role as complementary to the evolution of the legislator’s role in the law-making

process.

In the last chapter we will focus specifically on the European Union’ law making process
and the role of the European Court of Justice in reviewing the process of making EU laws.
This chapter will be concluded by considering the role of the Egyptian Constitutional Court
in reviewing the law-making process to ascertain legislator’s adherences to the principles of

rational law making.

key Words: Good Governance, Legisprudence, Impact Assessment, Procedural Review,

Rational Legislative Policy.
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'Andrej Lang, ‘Proportionality Analysis by the German Federal Constitutional Court’ in Mordechai Kremnitzer, Talya
Steiner and Andrej Lang (eds), Proportionality in Action (Cambridge University Press 2020). p 95 - 97.

"Edwin Alblas and José Luis Castro-Montero, ‘Competence versus Competency: Judicial Review of Impact Assessments
by the Court of Justice of the European Union’ (2018) 6 The Theory and Practice of Legislation. P 6.

"Ellen Vos, ‘The European Court of Justice in the Face of Scientific Uncertainty and Complexity’ in Mark Dawson, Bruno
De Witte and Elise Muir (eds), Judicial Activism at the European Court of Justice (Edward Elgar Publishing 2013). P 142.
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OECD, Good Governance in Egypt - Legislative Drafting Manual for Better i’olicy (OECD Publishing, Paris 2019).
Yo (@l &?)oJl(w)
"®Richard C Nzerem, “The Role of the Legislative Drafter in Promoting Social Transformation’ in Constantin Stefanou
and Helen Xanthaki (eds), Drafting Legislation - A Modern Approach (Ashgate Publishing Limited 2008). P 143; Luc J
Wintgens and A Daniel Oliver-Lalana, ‘Legisprudence’ in Mortimer Sellers and Stephan Kirste (eds), Encyclopedia of the

Philosophy of Law and Social Philosophy (Springer 2019). P 1; Ittai Bar-Siman-Tov, ‘The Global Revival of Legisprudence:
A Comparative View on Legislation in Legal Education and Research’ in A. Daniel Oliver-Lalana (ed), Conceptions and
Misconceptions of Legislation (Springer 2019). P 276; Alberto Alemanno (n 1). P 7; Luc J Wintgens, Legisprudence -
Practical Reason in Legislation (Ashgate Publishing Limited 2012). P 2 - 6.

" Ann Seidman and Robert B Seidman, ‘Between Policy and Implementation: Legislative Drafting for Development’ in
Constantin Stefanou and Helen Xanthaki (eds), Drafting Legislation (Ashgate 2008). L Mader, ‘Evaluating the Effects: A

Contribution to the Quality of Legislation’ (2001) 22 Statute Law Review. P 121.
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'Julian Nowag and Xavier Groussot, ‘From Better Regulation to Better Adjudication? Impact Assessment and the Court

(20,

of Justice’s Review), The EU Better Regulation Agenda : A Critical Assessment (Bloomsbury Publishing 2020). P 187.
@YAnne CM Meuwese and Stijn van Voorst, ‘Regulatory Impact Assessment in Legal Studies’ in Claire A. Dunlop and
Claudio M. Radaelli (eds), Handbook of Regulatory Impact Assessment (Edward Elgar Publishing 2016). P 27; Alblas

and Castro-Montero (n 14). P 2. “Comprehensive report that accompanies policy proposals, crafted by the European

Commission, in which a scientific evidence base of action is provided, different regulatory options are weighed, and

stakeholder consultations are considered”. H Schaffer, ‘Evaluation and Assessment of Legal Effects Procedures: Towards a
More Rational and Responsible Lawmaking Process’ (2001) 22 Statute Law Review. P 133; Alemanno (n 1). P 131 - 132.
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“®’Mader (n 20). P 128 - 129.
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@Ulrich Karpen, ‘Improving Democratic Development by Better Regulation’ in Constantin Stefanou and Helen Xanthaki

(eds), Drafting Legislation - A Modern Approach (Ashgate Publishing Limited 2008). P 158 - 159.

@9Alberto Alemanno (n 1). P 9 “It should therefore not come as a surprise that as a result of a ‘more rational decision-

making process’ may follow a ‘more rational judicial review process™.

@) Alemanno (n 1). P 130 - 135.
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@ Alberto Alemanno (n 1). P 13.
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'Darren Harvey, The Constitutional Court of a More Mature Legal Order: Constitutional Review by the Court of Justice

of the European Union (University of Cambridge 2020). P 221 - 223.
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Janneke Gerards and Eva Brems (eds), Procedural Review in European Fundamental Rights Cases (Cambridge University

Press 2017). P 17 - 27, P 39.

®YMeRerschmidt (n 4). P 387.

®2Alberto Alemanno (n 1). P 5 - 6.

®MeRerschmidt (n 4). P 377 “Novel procedural review is concerned with the public legitimacy of lawmaking and therefore

gives courts a role in overseeing the legislatures’ internal procedures. Transparency and inclusiveness of the legislative

process, on the one hand, and the use of state-of-the art data and the consistency and coherence of legislative texts, on the
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other hand, are key issues of novel procedural review”
®Dibid. P 392 - 393 “The courts take a closer look at legislative prognosis, in particular, when a statute fails to reach
its proclaimed objective or, at least, serious doubts are raised as to its efficiency. Major flaws of that sort may affect the
constitutionality of the law.” Alblas and Castro-Montero (n 14). P 7.
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Janneke Gerards and Eva Brems (eds), Procedural Review in European Fundamental Rights Cases (Cambridge University
Press 2017). p 21. “Substantive inferences can be drawn from the assessment of the quality of domestic process. This may go
up to the point of justifying the finding of a violation of a substantive right on the basis of serious procedural shortcomings.”
B9MeRerschmidt (n 4). P 397.
®Lang (n 13). P 87 - 88 “As a result of changing factual circumstances or false predictions, a law that was deemed
constitutional by the Court at a certain point in time may later become unconstitutional without legislative rectifications.”
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“Due to the complexity of the matter, there is a reasonable period of time to gather experience. Given a period of around
20 years, within which the legislature should achieve debt repayment in the majority of cases, a period of ten years from
the establishment of German unity and the introduction of balance sheet relief seems appropriate. After this period has
expired, a review must be carried out as to whether the desired goal can be achieved on the path taken in a further ten

years”
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®TLang (n 13). p133. “Laws based on questionable factual assumptions contain an element of irrationality and are more

likely to be found unconstitutional.”
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“’Case C-189/01 - Jippes and Others. Paragraphs 80 — 100.

“Case C-643/15 - Slovakia v Council. Paragraph 221 “Where the EU legislature is obliged to assess the future effects of

rules to be adopted and those effects cannot be accurately foreseen, its assessment is open to criticism only if it appears

manifestly incorrect in the light of the information available to it at the time of the adoption of the rules in question”.

“)Case Sukhovetskyy v Ukraine, Merits, App no 13716/02, ECHR 2006- VL.

“®Case Alberta v. Hutterian Brethren of Wilson Colony, paragraph 48. “The government must show that it is reasonable to

suppose that the limit may further the goal, not that it will do so”
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“YYieh United Steel v Commission. Paragraphs 44 - 66. “Judicial review of that broad discretion must be limited to

verifying whether relevant procedural rules have been complied with, whether the facts relied on have been accurately

stated, and whether there has been a manifest error in the appraisal of those facts or a misuse of powers”

) dudd 3 lgaSo 0 95 ig 89 (e Ol,A4) Lol jlaiiCase C-280/93, Germany v Council.(

(AE)Case.C—61 1/17 - Ttaly v Council. Case C-643/15 and C-647/15, Slovakia and Hungary v Council, paras 206-24
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Case C-331/88, Fedesa. Case C-453/03, C-11/04, C-12/04, and C-194/04, ABNA and Others.

“9Case C-5/16 - Poland v Parliament and Council.
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“’Darren Harvey, The Constitutional Court of a More Mature Legal Order: Constitutional Review by the Court of

Justice of the European Union (University of Cambridge 2020). P 230. Meflerschmidt (n 4). P 384: Jeffrey Goldsworthy,
Parliamentary Sovereignty (Cambridge University Press 2010). P 228.

“Laura M Henderson, ‘Internalizing Contestation in Process-Based Judicial Review’ (2019) 20 German Law Journal. P
1167 “For Ely, judicial review that focused on ensuring processes of representation reinforcement was the only way that
judges could avoid the illegitimate substitution of their own substantive value judgments for those of the democratically
elected legislature”

“Case C-409/13 - Council of the European Union v European Commission. (3 2022 ;xe895 22 g3y daSioxal oS Lol sl
) 4ua8C-24/20 - Commission v Council(.
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Koen Lenaerts, Piet Van Nuffel and Tim Corthaut, EU Constitutional Law (Oxford University Press 2021). P 105 “The
exercise of power in such a case will be regarded as lawful only if it is appropriate to attain the intended aim and also
necessary in that alternative forms of exercise of power—which would inflict no or less damage on other objectives or
interests worthy of protection—would not be capable of achieving the intended aim”
“UManuel Kellerbauer, Marcus Klamert and Jonathan Tomkin (eds), Commentary on The EU Treaties and the Charter of
Fundamental Rights (Oxford University Press 2019). P 5.

VA= o Bl gz yall cclidly Jsudl e slae e Galsadl Gl Hbail
(Sz)Nowag and Groussot (n 21). P 187; Meuwese and Stijn van Voorst (n 22). P 24 - 26; Alblas and Castro-Montero (n 14).
P1)lue posiel dug30Y1 Jusdl daSiome Ly dadowy Blmy Led ,laslsubsidiaritys( Lenaerts, Nuffel and Corthaut (n 49). P 103.

“Vhttps://ec.europa.eu/ info/law/law-making-process/planning-and-proposing-law/impact-assessments_en
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®YSacha Garben and Inge Govaere (eds), The EU Better Regulation Agenda - A Critical Assessment (Hart Publishing

2018).; Andrea Renda, ‘Best Practices in Legislative and Regulatory Processes in a Constitutional Perspective: The Case
of the European Union’ (2015). P 6-7; Alberto Alemanno, ‘A Meeting of Minds on Impact Assessment When Ex Ante
Evaluation Meets Ex Post Judicial Control’ (2011) 17 European Public Law. P 1 - 2.

9 Alblas and Castro-Montero (n 14). P 8 - 11.

®9Case T-424/14 - Client Earth v Commission. Paragraphs 85 - 93.

G”Nowag and Groussot (n 21). P 191.
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Case C-508/13 - Estonia v Parliament and Council.
Case C-611/17 - Italy v Council, para. 42.
Case C-687/15, Commission v Council, para. 52.

Dgaid Bdalo (o (296) 3ladl Ll Glsll Soads ,iST Uiy Ly
Lenaerts, Nuffel and Corthaut (n 49). P 717.
“DCase C-313/90. Comité International de la Rayonne et des Fibres Synthétiques and others v Commission of the European
Communities.

©2Case T-21/99 - Dansk Rerindustri v Commission.
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“’”Nowag and Groussot (n 21). P 194.

Y Alemanno (n 1). P 136.

“Nowag and Groussot (n 21). P 189.

“9Case C-58/08 - Vodafone and Others.

€7 Alblas and Castro-Montero (n 14). P 19; Alemanno (n 1). P 134.
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“Community legislature must be allowed a broad discretion in areas in which its action involves political, economic, and

social choices and in which it is called upon to undertake complex assessments and evaluations. Thus, the criterion to be
applied is not whether a measure adopted in such an area was the only or the best possible measure, since its legality can
be affected only if the measure is manifestly inappropriate having regard to the objective which the competent institution is
seeking to pursue” Rob van Gestel and Jurgen de Poorter, ‘Putting Evidence-Based Law Making to the Test: Judicial Review
of Legislative Rationality’ (2016) 4 The Theory and Practice of Legislation. p 170.
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9 enaerts (n 5). p7.

“"Harvey (n 46). P 208.

“2C-358/14 - Poland v Parliament and Council. ¢ s59e)l jubsy dilsie deSoxed] (’L“T Cudye Gyl Gees duadll el e Ly
) 438 29Philip Morris Brands and Others) g solall (Sl (o 190 J] 186 (o Olyaa)1 dyazlly sl (C-547/14 - Philip
Morris Brands and Others.(

“Harvey (n 46). P 200 - 202.

1JDJL | 225



¥ave o) dusd) 0 wowad Bradly sladll g agal) ddgul) dswl)

Tobacco Products) &l JglaSy delio euas Olin Vo) did YV 03 &adl crge d Gl
W39 JeihlS d8LoYl OluSh) pasy (e dygiod) @l Olotin J9lud mie e a3 gW)g (Directive
Olsy sl Gyl ) 4] Jsdll (o i Jo duzgd] 1ia e dilogylly budsd) gesSdll Cusb
Mol o3Vl ¢ il dsud 5y Jla oS5 § &) Y] L] s8aS Jstibl plod! o Oli dubsll
pus Taw (lly duzgtll JWls slos¥l @ 8ymdl Gl das Ble] s (o pud SBLYI Al oY
s ed3)8Y1 Byl Boudl ) 555 & g il o o2yl Ol Casds dileg)l dogSod] 0T LS e J
ool Jlerbl 0550 O Gasial Lgetd Baslze oo VA S3UI O e 021 s dsmall Dibosd] Lo
0552 O @sihl oo 618 JWbs dgrals] o 0215 SlasY dogysVl Jsall lad maud U OVl (e
dolead] § a3 plaak] pus Gy & ppadd] dalad] (o 5089 A3l bl oy Ol e [u3 Il
O 13] Losd Jiazy daSixbl plol prgplall J5lacd] 318 63 pog "slaas¥l Joul) dolsll dovall dusy il
Sg ikl Jsu5 550 Le dis 550 deslozzls Lolad¥l HBY) go Colity s il Hacl

Il o sl O plale dSLadll LB ie s & ,5u5 dalus @iets g bl Of daSoed] &,
Y Cusu Oblally Blugll u didhie dhly 08155 W8 Cuwlsley disgdge punl o Bius dmy it
Osshall drgdl delio Olelyo] Lo lgnly Jhws § daSod) Cas i s Cdis Lol s J9Y) ks
S3laglls sy 5l LU G ookl Cawlisl] ko Caomy e Yy s

Ol § Oy U Oledliel) delall ey sl 3 Sluha) g o IS Olad IS 550 &9
OleaSl Olig demy 2 BIaJy ¢ oll dblo] dolpo b 39 Gly dugysYl dudsally o)Vl
s e Jag=illy aide Ggmhabl @ i) dygtwd Olia ldagde deSork] Caualy ] Oloin § d3LSYI
Y0 lnd die 3ladl jeo s Il dblsdl dovall dolaig dold] gl ouass Buslzs sy Slulyul]
laz ¥ alaVl Uss lyiiss Jsiel) dolpo Cudyss Al

e plusl Glay dualed] AoV Suol e pual 08 =y sl O 31 50585 (e daSixd) Clagizl
Slogattl] (o Yoy doge eubad (5,8 Oload) Jusll 83900 J] b o eliy dudsill Cnly OsSUl
Se deSd) Cgs @3 e 3ode YNd Olulyull asl b liey slasVl Joul) 48,4zl dogilall
Lol HBYI Glis Bkl g g3l e 0l Bgeid Buslel dolall GBI JsSsionl o dunlsd] BoLL
Caadse) ldg VoY ale Gio 0l das ool 08 ¢ i) o J] Candd ghidl doxe 39)9Y) eulaizl
39399 duzsdl & ol Hladl SBLAYI zie (s desldl (oSlgiadly gsall gs AW sLsYl

“Yibid. P 209.

I LBlg)l V) daSonoll L Cotits Sl - OF 8,881 (o dyly @d9a 0 ST S dorlyo 2yl paeddl Olulyad daSonel] CyLal™
OV 8,340 Loy - dislall Joul L] Suial

“As regards, in the second place, the existence of such divergences, it is apparent from both recital 15 of the directive and

the impact assessment referred to in paragraph 27 above (Part 1, p. 34, and Part 4, p. 6 et seq.), that there were, when the

directive was adopted, significant divergences between the regulatory systems of the Member States.”
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(77)«

‘In the light of those explanations, the Court must consider whether, by fixing the amount of the specific aid for cotton
on the basis of the comparative study referred to in paragraph 105 above, the Community institutions infringed the
principle of proportionality”

Sl o VYV 8,240
“In those circumstances, the conclusion must be that the Council, the author of Regulation No 864/2004, has not shown
before the Court that in adopting the new cotton support scheme established by that regulation it actually exercised its
discretion, involving the taking into consideration of all the relevant factors and circumstances of the case, including all
the labour costs linked to cotton growing and the viability of the ginning undertakings, which it was necessary to take into
account for assessing the profitability of that crop.”
)van Gestel and de Poorter (n 67). p 171 “Here, the CJEU was clearly hinting at the absence of a proper impact assessment.
Since neither the Council nor the Commission had provided facts to support the fixation of the amount of aid to 35%, the

CJEU had no other choice than to annul the contested Regulation, according to Judge Lenaerts”
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“Yibid. p 178 “The CJEU case law shows that a procedural review of legislation can sometimes be very unsatisfying,

especially when the evidence on which laws are based is controversial. In that case, a procedural review might lead to

scientific avoidance”
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'Lenaerts (n 5). p 11.

eSedl o AV 8,840 8 L 959 NEPAE
“There is nothing to show that, when adopting Article 44a of Regulation No 1290/2005 and Regulation No 259/2008, the
Council and the Commission took into consideration methods of publishing information on the beneficiaries concerned
which would be consistent with the objective of such publication while at the same time causing less interference with those
beneficiaries’ right to respect for their private life in general and to protection of their personal data in particular, such as
limiting the publication of data by name relating to those beneficiaries according to the periods for which they received

aid, or the frequency or nature and amount of aid received.”
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'Lenaerts, Nuffel and Corthaut (n 49). P 441 “The institution known as the Court of Justice of the European Union
consists of two independent courts: the Court of Justice and the General Court.”
#9 Alblas and Castro-Montero (n 14). P 17 - 18.
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'van Gestel and de Poorter (n 67). p 177. “As soon as we start seeing courts and legislatures more as partners in the process
of law making, it will become clear that abstract ex ante evaluation of legislation by preferably independent advisory bodies
or parliamentary committees, and more concrete ex post evaluation by the judiciary could supplement each other”
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