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Abstract

The Ad Hoc Conciliation Commission - established by the Committee on the Elimination of
Racial Discrimination (CERD) pursuantto Articles 11-13 of the Convention on the Elimination
of All Forms of Racial Discrimination- has begun to formulate its recommendations in the
interstate communication submitted by the State of Palestine against the Israeli occupation.
While the Arab world awaits those recommendations to emphasize the Israeli occupation’s
discriminatory policies against the Palestinian people, pro-Israeli occupation States will
question the legitimacy of those recommendations on the ground that they are based in
the first place on an invalid decision which is the decision of CERD issued 12 December
2019 on its jurisdiction regarding the interstate communication submitted by the State of
Palestine. In that decision, the Committee concluded that it has jurisdiction despite the
statement made by the Israeli occupation upon Palestine’s accession by which it excluded any
treaty relationship with the State of Palestine under the Convention on the Elimination of
All Forms of Racial Discrimination. In this article, the researcher supports the Committee’s
decision on jurisdiction; however, she believes that it had not been sufficiently substantiated,

allowing its opponents to question its legitimacy and that of its implications. Therefore,
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this research aims to reinforce the arguments of CERD decision on jurisdiction to block
any attempt to question the legitimacy of the recommendations expected of the Ad hoc
Conciliation Commission regarding the Israeli occupation’s discriminatory policies against

the Palestinian citizens.

key Words: Racial Discrimination - State of Palestine - Interstate communication -

Obligations erga omnes - Collective Enforcement.
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Committee on the Elimination of all Forms of Racial Discrimination (CERD)
(Z’CERD/C/103/4 30 Aril 2021

®Nora Salem, ‘A Procedural Win in Palestine’s Quest to Seek Justice for Israel’s Apartheld Reglme before the CERD;,
19 November 2021,

apartheid-regime-before-the-cerd/
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Decision on the ‘Prosecution request pursuant to article 19(3) for a ruling on the Court’s territorial jurisdiction in Palestine,

Pre-trial Chamber I, No. ICC-01/18, 5 February 2021, https://www.icc-cpi.int/CourtRecords/CR2021 01165.PDF
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Jan Eikén, ‘Breaking New Ground- Again? The CERD Committee’s Decision on admissibility in Palestine v. Israel, 31 May

2021, https://www.ejiltalk.org/breaking-new-ground-again-the-cerd-committees-decision-on-admissibility-in-palestine-v-
israel/ ; Idem, ‘Breaking New Ground? The CERD Committee’s Decision on Jurisdiction in the Inter-State Communications
Procedure between Palestine and Israel, 29 January 2020, https://www.ejiltalk.org/breaking-new-ground-the-cerd-

committees-decision-on-jurisdiction-in-the-inter-state-communications-procedure-between-palestine-and-israel/
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(10)Observations on Israel’s Response dated 14 January 2019 relating to the State of Palestine’s Complaint under Article 11
CERD, op.cit, para.75-89

"M Armed Activities on the Territory of the Congo (New Application: 2002) (Democratic Republic of the Congo v. Rwanda),
Jurisdiction and Admissibility, Judgment, IC] Reports 2006, p.35, para.77

(?Report of the ninth meeting of persons chairing the human rights treaty bodies, A/53/123, 14 May 1998, p.4, para.18
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/SessionDetails1.aspx?SessionID=578&Lang=en

)Barcelona Traction, Light and Power Company, Limited, ]udgment, ICJ Reports 1970, para.33-34
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Observations on Israel’s Response dated 14 January 2019 relating to the State of Palestine’s Complaint under Article
11 CERD, https://tbinternet.ohchr.org/Treaties/CERD/Shared%20Documents/1_Global/14022019_%20Submission_%20
Palestine_%20ICERD-ISC%202018-3_9337_E.pdf , pp.30-32
“Ibid
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17 Observations on Israel's Response dated 14 January 2019 relating to the State of Palestine’s Complaint under Article 11
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Submission of Israel dated 20 March 2019 on the issues of jurisdiction and admissibility, p.5, para.21, https://tbinternet.
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®DThe severability of invalid reservations.

®?Konstantin Korkelia, ‘New Challenges to the Regime of Reservations under the International Covenant on Civil and
Political Rights; EJIL, Vol. 13(2), p. 472
®International Law Commission (ILC) Guide to Practice on Reservations to Treaties, 2011, https://legal.un.org/ilc/texts/
instruments/english/draft_articles/1_8_2011.pdf
ke 3.2.1 8,880 jals 3]
1. A treaty monitoring body may, for the purpose of discharging the functions entrusted to it, assess the permissibility
of reservations formulated by a State or an international organization.
2. The assessment made by such a body in the exercise of this competence has no greater legal effect than that of the act
which contains it.
-documents//:https V0.0 A/66/10/Add.1 «Slualzal) e Sladoad] s oo YY) 8,880 le Jsull 99l disd Gubss sl
Alain Pellet and Daniel :&JiS il OpenElement?pdf.N1220316/PDF/N12/203/16/GEN./UNDOC/d0c/0rg.un.ny—dds
Miiller, Reservations to Human Rights Treaties: Not an Absolute Evil...,, in From Bilateralism to Community Interests:
Essays in Honour of Bruno Simma, Oxford University Press, 2011, p.536; Dina Shelton, State Practice on Reservations to
Human Rights Treaties, Canadian Human Rights Yearbook, 1983, p.230; Catherine J.Redgwell, Reservations to Treaties
and Human Rights Committee General Comment No.24, The International and Comparative Law Quarterly,Vol.46(2),

1997, p.392

1JDJL [112



Sws Lakas by GOl JMioY) o udandd Agd o Joud) w Leud podiel) AN

S Ol sl daios JS 5 el 5 sl 4By Ly e 45 Lo g paisdl sumedll s sLiadll &3S
ST azsy Yo dudel ol diblys badoutl i o 138 d3WYL BLLYI Joul 15 diblge as of
S| O el el e cladll Lisl) o1 13) ol Vg paisdl eatll e cladll Lod ¢l GoB
Cals Dol oda a5 dase Baios ass L3I e lhian JsWl iz Gl & sedtt] UL
o) 4ouds I o) 5,81 § Busk) @l dalll dymazd] Hl5 g painl juwdl o sladll dind
puas ] Ll oLl el § 3ol Jgal) O gl 5LsT el 1) JosS9 .0355Y Ganlin 01,5 Lo o A3
Y (B85 Ladss (Ul ) Jsosll Jid Ul § dilll ginias Ly A3WYI Sy o ,5T dgo plial

ol e DLl (o, & - L3I e VY 9V slgh

ULty Joll Glados eadty diiad dhalug Lizlll @28 (6,5 Cuo t6l)l 1 2o Caliss dimldl 5SUs
she¥l e daludl el a8 ] 43WYL BIL,LYI dsall 3oly] olesil e oy b vy ¥ 3] dgpas )
Expressio unius (est) exclusio luw s slazed) G M. ABWYI (e Ve U] § dds pgaill
Olaludl &,k e Tadl e Gebs dsly Jsalld oy slasul J] ¢35 sgidl S5 OF (ol <alterius
Sabs iy 5 bogi 0253 38 cplll Jodl O3l 5olis (3o Thse Lot JS OsS o oty dyinud
waddl aud dsbB Llz] sy Y oyl slesal JI 695 sl 53 Tued... Gulite 56 e odudl ¥S
e o 5 g8 5SS I Sl BLIYI B3] O ld ey I OV § 3y s OVl ganz
oy S ey ¥+ okl Luggead)l JeY e YL oYl ells e asSTl (Sg Ve pasd]
M3aalally BLEYI Joul) dddod) 83l e 2aSU dysgedl JasIl Dl wis Sl oo

3> ot 8sle o9 s sl ju B> S92 (e eSS il aes dnsged)] JosYI U] g o2l

e LIl Joul) gy ¥ U1 15891 lga] <Olo18Y (o dousll dlis OIS W8y . Oladoa)] § Jgull
0o oSan dus ST aledil Glad) (Olhdoul) dalats 3ol LT zog pus J) xid I 2178915 Bualsll
as I Y+ Bolll 1581 03 ol sl on 3852 Dslowe 33 .l 5BYI NS 428y WBg .43 Jsull
bl il W8y . BLBYI Jsull 2B sy e sl lgdumy d3YI (o5 Bl ojlasly chaded] Slg
JST 285 dodlSe § ABYI ddeld (o) (539,0 yal 5o batodlly Blaty pai mog Ob Bolll ells e
oo Sugll Blis Jadout) sl § Joll iS5 6Ty y9o e Bl Jian STy gl sladlly g paisd] o]
Cogatl gizsYl dies pad) bz ©.0ladl 1l § Aol Jasdl daSoxd 95 1 LSl dgi,89 A3LEYI
GUU1 CBgI Jol el Jis b sl e dgls Cosatlly Solbl ells @L dloxse) [l ¥+ 3oLl gl
$ A3WW deyldl (g paill spnsl o sladll did 590 ] eVl el Hlaly eailasSe Bylicay
0550 8 &l 6Ty O ] (apde Olladod] ells Cuomun Joadl ] b @yuiily Joull lladns gl
Pla) Cogadl Luiyd dgs dies pady IS ¥+ 83Ul § dls pogatll Jgall L5 Ty (e dlsld SST

®*United Nations Juridical Yearbook, 1976, ST/LEG/SER.C/14, pp. 219-221
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Giorgio Gaja, ‘Unilateral Declarations Excluding Bilateral Relations under a Multilateral Treaty, Leiden Journal of

International Law, Vol.35(2022), p.155-162; Pierre Bodeau-Livinec, ‘Copposition des Etats a Laccession de la Palestine aux
Traités Multilateraux dans le Cadre Onusien, La Palestine: d’'un Etat non membre de I’ Organization de Nations Unies a un
Etat souverain?, sous la direction de Thierry Garcia, Editions A.Pedone: Paris, pp. 61-78; Shadi Sakran & Hayashi Mika,
Palestine’s Accession to Multilateral Treaties: Effective Circumvention of the Statehood Question and its Consequences,
https://www.research.kobe-u.ac.jp/gsics-publication/jics/25-1/hayashi 25-1.pdf
Bassiell el dsylil] Joall Og3lall dizd a¥ V) 8 yolall Clasleall Gle Glladoally 3leiel] dulasll Jds 8 8510l Aall s 8 sl ™
International Law Commission (ILC) Guide to Practice on Reservations to Treaties, with Commentaries, p.75 and
accompanying foot notes, https://legal.un.org/ilc/texts/instruments/english/draft_articles/GuidetoPracticeReservations
commentaries.pdf
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International Law Commission (ILC) Guide to Practice on Reservations to Treaties, with Commentaries, op.cit, p.76, para. 5
“YA/RES/48/31, 9 December 1993

“)Third Report of the Special Rapporteur, Mr. Alain Pellet, A/CN.4/491/Add.3 and Corr.1, para.181. Draft Guideline 1.7.1:
“A unilateral statement by which a state purports to exclude the application of a treaty between itself and one or more states
which it does not recognize constitutes a reservation, regardless of the date on which it is made”

UO)Summary records of the 2550th meeting, A/CN.4/SR.2550, 28 July 1998, pp.213-216; Summary records of the 2251st
meeting, A/CN.4/SR.2551, 29 July 1998.

“MSee Mr. Lukashuk, A/CN.4/SR.2550, para.18; Mr.Yamada, Ibid, para. 34

7Mr. Brownlie, Ibid, para. 17; Mr.Melescanu, Ibid, para. 23; Mr. Crawford, Ibid, para.36

“Fourth Report of the Special Rapporteur, Mr.Alain Pellet, A/CN.4/499, para. 53. “A unilateral statement by which a state
indicates that its participation in a treaty does not imply recognition of an entity which it does not recognize as a state does

not constitute either a reservation or an interpretative declaration, even if it purports to exclude the application of the treaty
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between the declaring state and the non-recognized entity”

o)) s e a3l
France, Sixth Committee Summary Record of 24" meeting, A/C.6/54/SR.24, 2 November 1999, para.42; Czech Republic,
Sixth Committee Summary Record of 25" meeting, A/C.6/54/SR.25, 3 November 1999, para.81; Poland, Ibid, para.115;
Spain, Sixth Committee Summary Record of the 26" meeting, A/C.6/54/SR.26, 4 November 1999, para.2
®Topical summary of the discussion held in the Sixth Committee of the General Assembly during its fifty-fourth session
prepared by the Secretariat, A/CN.4/504, 8 February 2000, para.111-112.
International Law Commission (ILC) Guide to Practice on Reservations to Treaties with commentaries, 2011, pp.74-78,
https://legal.un.org/ilc/texts/instruments/english/draft_articles/GuidetoPracticeReservations_commentaries.pdf
W @gell Gle diely) dussadl) ol Bgurall elias] d3las) 4] 3 yolall grgudl Ll dazlge 3 solall LLdlwdl Sl NES Y
https//:treaties.un.org/pages/ViewDetails.aspx?src:TREATY&I.ntdsg_nO:X&8—chapter&10:EIang_:en
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“The instrument deposited by the Government of the Syrian Arab Republic contains a statement of a political character
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in respect to Israel. In the view of the Government of Israel, this is not the proper place for making such political

pronouncements, which are moreover in flagrant contradiction to the principles, objects and purposes of the Organization.
That pronouncement by the Government of the Syrian Arab Republic cannot in any way affect whatever obligations are
binding upon it under general international law or under particular treaties. The Government of Israel will, insofar as
concerns the substance of the matter, adopt towards the Government of the Syrian Arab Republic an attitude of complete
reciprocity”
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ILC Guiding Principles applicable to unilateral declarations of States capable of creating legal obligations, with commentaries
thereto, 2006, https://legal.un.org/ilc/texts/instruments/english/commentaries/9_9_2006.pdf
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Ale§ Weingerl, ‘Definition of Unilateral Acts of States, available at https://www.academia.edu/14059503/Definition_
of_Unilateral _Acts_of_States ; Saganek, Przemyslaw, Unilateral Acts of States in Public International Law, (Brill: 2015),
pp. 34-85; Victor Rodriguez Cedefio, Maria Isabel Torres Cazorla, ‘Unilateral Acts of States in International Law, Max
Planck Encyclopedia of Public International law Online Edition, January 2019, https://opil.ouplaw.com/display/10.1093/
law:epil/9780199231690/law-9780199231690-e1496?prd=MPIL
®)Fifth report on reservations to treaties, by Mr. Alain Pellet, Special Rapporteur, A/CN.4/508 and Add.1-4, 29 March,
1 May, 23 June and 7 July 2000, p.167, para.122: “The general approach involved in this procedure [Bilateralization of

Reservation] is not comparable with the approach on which the reservations method is based; it allows a State to exclude
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by means of its silence or by means of a specific declaration, the application of a treaty as a whole in its relations with one
or more other States and not to exclude or to modify the legal effect of certain provisions of a treaty or of the treaty as a
whole with respect to certain aspects. It is more comparable with statements of non- recognition, where such statements
purport to exclude the application of a treaty between a declaring State and the non-recognized entity” (Emphasis added).
HOINUENEY]
International Law Commission (ILC) Guide to Practice on Reservations to Treaties with commentaries, op.cit, p.119,
para.19.
®DInternational Law Commission (ILC) Guide to Practice on Reservations to Treaties with commentaries, op.cit, p.122,
para. 23
VAR-VAE .o (il gz ye B3y01a) 831,31 s 8yslall &gl Gl patl) dolsd] &yl 3158 dao] abas™”
8yola)l Ol adl dalsicdl dawlydl!l Gl (yo AW Ol ad! slecw) ] ddsall MSU dsyldl Glgdl G5l dimed @85 Lo &S J=Js™”
w3 8 5l e OloudYl g Lple Jadod] dodidS e Buslee J] pleciV] 185,801 831530
Yearbook of the International Law Commission, Volume 2, part 2, 1997, A/CN.4/SER.A/1997/Add.1(Part2), para.203
“The Working Group bore in mind that, in the process of treaty formation, amendment, execution, termination, and so
on, States carry out acts which, prima facie, are unilateral in character when viewed in isolation (for example, accession,
denunciation, reservation, withdrawal). The Working Group nonetheless considered that the characteristics and effects
of such acts are governed by the law of treaties and do not need to be dealt with further in the context of the new study
proposed”
HOIRUENEY]

1JDJL 1119



¥ave o) dusd) 0 wowad Bridly sladll g aial) FAPRURAEN|

05 Ul G pay digil HBT g 45,5 led gyl @Soibl Layaas O sl layaal 85,4140 85hYL (555
Ly U8 LS- 031 Joull Jaasall gy Y 3 @il Lo Wl o puso 16 g M g,5T Ollael &
o Woylzia O 18] 55T (ol ey ¥ 3ed dlayl] § sy I ddswll Bualell plSal o Lo)leia OIS 13)
S 13 4 ST Y @SS M 6,51 ol Jgd eV eld oo o Vs dadses Aol Bumlebl B
slestal J] oy Gl SBLd! O &l 653 (Jibly MV hadou) 45156 Jol e yhass dJgall Sualsl
929 digildl] LaybT oSy Jalisne (538 pllad mass - Ly B3 ¥ @y5ly Ugs oo dualss BYe pl3

AW O)ya)) § dmdg Lo

3l - Lasledl OB slegal J] ooy I GUBL L Jsill 2o ey 83 (s3b &Ll 3ad
W e 5 3] dlg3olew Aol dulod Lol OULI el usid <Y Joul 53l § BlisYl ¢ 5096
& pos lgiSe & st Y gy G55 Y (6,21 dgo ze Lualss e el tdasl)l )] o gl
ey s - lame ddsll Bualall plpY dogilal) Lol less U1 dosil)l duasadly sl ells
laylo) oS ¥ 4518 oy G5 Y (6,5 Dgs me Dol Ble § Jsoll lgady oo calel of L Dgo G
O A5 SBL! el Of Jsdll 550 di) Ly B3 Y ) gl zo A=) el pois M8 S M s
ol pus & dierll oyl g U1 gall 85,4101 851,31 e Byolall Gl patll ed (e - SV e -
Lpady o &,5Y1 Jswl Jad e (aBgs (90 g8 dSLS d8de
G ¥ s Pl dgs Bunlee ] § OUL el Gyuo b e oSy el LYl 5o s
oSl Gl plal) hid mass Ol s $b Jsdll wis -Oladoal) Lty Jsdll Gaw LS- (a5
Layaal 85,8u) 831Y0 55 dog3a) LaylT O olise clds Jadll OY 68,81kl 831,3L 8yslall &l pal)
Baslell O dle jazull oo 6V Aoglall Lol oo pumo pé 1o (5,51 Oblasl & e Ll B
3 Jes gl laylb] § das Ul «BLLYI Jgul O pai) ¢Sl ;;ssLaJl pladl o sl

Pok Yin S.Chow, ‘Reservations as Unilateral Acts? Examining the International Law Commission’s Approach to Reservations,

International and Comparative Law Quarterly, Vol.66(2), 2017, pp. 335-365
9 Ale§ Weingerl, ‘Definition of Unilateral Acts of States, op.cit p. 8
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Saganek, Przemyslaw, Unilateral Acts of States in Public International Law, op.cit, pp. 59-67 : yais)l i
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ILC Guide to Reservations to Treaties, 2011, https://legal.un.org/ilc/texts/instruments/english/draft_articles/1_8_2011.pdf
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Saganek, Przemyslaw, Unilateral Acts of States in Public International Law, op.cit, pp.536-551
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®East Timor (Portugal v. Australia), Judgment, ICJ Reports 1995, para. 29; Armed Activities on the Territory of the Congo
(New Application: 2002) (Democratic Republic of the Congo v. Rwanda), Jurisdiction and Admissibility, Judgment, IC]
Reports 2006, p. 6; Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory
Opinion, ICJ Reports 2004, para. 157; Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal),
Judgment, ICJ Reports 2012, para.68-70; Application of the Convention on the Prevention and Punishment of the Crime
of Genocide (The Gambia v. Myanmar), Preliminary Objections, Judgment 12 July 2022, ICJ Reports.
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From Bilateralism to Community Interest: Essays in Honour of Bruno Simma (Fastenrath, Ulrich et al.(eds.)),
(Oxford: 2011).
ULC Draft Articles on Responsibility of States for Internationally Wrongful Acts, 2001, https://legal.un.org/ilc/texts/
instruments/english/draft_articles/9_6_2001.pdf
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Christian J.Tams, Enforcing Obligations Erga Omnes in International law, Cambridge University Press: 2005, pp.123-128
seld Jlie a3l
Erika de Wet, Tus Cogens and Obligations Erga Omnes, in Oxford Handbook on Human Rights (Dinah Shelton (ed.)),
Oxford University Press, available on https://case.edu/law/sites/case.edu.law/files/2020-02/CLE%20materials%203-2.pdf ;
Thomas Weatherall, Jus Cogens: International Law and Social Contract ,Cambridge University Press (2015), pp. 351-383.

(98

'Christian J.Tams, Enforcing Obligations Erga Omnes in International law, op.cit, pp. pp.123-128; James A. Hofbauer,
‘Erga Omnes (Partes); in Elgar Encyclopedia of Human Rights (Christina Binder et al. (eds.)), Elgar:2022, available at
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4084697 ; Cecily Rose, ‘Enforcing the ‘Community Interest’ in
Combating Transnational Crimes: The Potential for Public Interest Litigation, Netherlands International Law Review,
Vol.69(2022), pp.73-76; Pok Yin S.Chow, ‘On Obligations Erga Omnes Partes, Georgetwon Journal of International Law,
Vol.52(2), available at https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3699982

(8

'Jane A. Hofbauer, ‘Erga Omnes (Partes), op.cit, paras.Y0-14
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1700st Pauwelyn, ‘A Typology of Multilateral Treaty Obligations: Are WTO Obligations Bilateral or Collective in Nature?}
European Journal of International Law (EJIL), Vol. 14(5), 2003, pp. 907-951; Cecily Rose, ‘Enforcing the ‘Community
Interest’ in Combating Transnational Crimes: The Potential for Public Interest Litigation, op.cit, pp.57-82; Abdul Ghafur
Hamid, ‘The Rohingya Genocide Case (The Gambia V. Myanmar): Breach of Obligations Erga Omnes Partes and the Issue
of Standing) International Islamic University Malaysia (ITUM) Law Journal Vol.29(1), 2021, pp. 46-51; Christian J.Tams,
Enforcing Obligations Erga Omnes in International law, op.cit, pp.127
l3S has

ILC Draft Articles on Responsibility of States for Internationally Wrongful Acts with commentaries, 2001, pp.126-128,
https://legal.un.org/ilc/texts/instruments/english/commentaries/9_6_2001.pdf
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Joost Pauwelyn, ‘A Typology of Multilateral Treaty Obligations: Are WTO Obligations Bilateral or Collective in Nature?),
op.cit, pp.925-951
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