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Abstract

This research introduces the idea that the international legal protection of natural resources
of cultural value can be developed in a way that combines International Water Law with
the rules of International Law in relation to cultural heritage through an applied study on
the case of the Nile River (as a natural resource). Accordingly, the research raises several
questions: Does the cultural value of the Nile justify the protection of international law within
the framework of the legal rules applicable to cultural heritage? If it has been, theoretically,
demonstrated that the Nile has a cultural value under international law relating to cultural
heritage, can this be translated in practice, and can the results be generalized to all natural

resources of cultural value?

The research is divided into four sections, the first deals with a presentation of the protection
of cultural heritage in international law, clarifies the concept of cultural heritage, and then
exposed to its protection in the relevant branches of international law; The second section
deals with the special legal status of the Nile River within the framework of specialized
agreements and international water law; the third section exposes to its cultural value, and
its impact on the formation of the Egyptian identity; The fourth section links the results
presented in the previous investigations, and suggests ways to enhance cultural protection

of natural resources.
key Words: Nile River - principle of fair utilization — Renaissance Dam - Cultural heritage.
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“Tamar Meshel, Swimming Against the Current: Revisiting the Principles of International Water Law in the Resolution of
Fresh Water Disputes, Volume 61, Number 1, Winter 2020, p.147.
®Marina Lostal, Challenges and Opportunities of the Current Legal Design for the Protection of Cultural Heritage
During Armed Conflict, International Symposium on Cultural Heritage Protection in Times of Risk: Challenges and
Opportunities. Yildiz Technical University, ICOMOS ICORP, Istanbul (Turkey) 2012, pp.328-338. Available at: https://ssrn.
com/abstract=2177466.
©UNESCO, “The Convention Concerning the Protection of the World Cultural and Natural Heritage of 1972, 16 November

1972. Available at: https://whc.unesco.org/archive/convention-en.pdf
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®Former Secretary-General of the United Nations, Boutros Boutros-Ghali, has warned of a future interstate war in North
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“n 1946, the Nuremburg International Military Tribunal declared that the entire Hague Convention (IV) respecting the

Laws and Customs of War on Land was “recognized by all civilized nations and ... regarded as being declaratory of the laws

and customs of war’, including its paragraphs protecting cultural property. International Military Tribunal of Nuremberg,

Trial Part 22 (22 August-1 October 1946), Judgment, 1 October 1946, p. 497. See also: The Legality of the threat or Use of

Nuclear Weapons, Advisory Opinion, ICJ Reports (1996) 226, at 256; and Legal Consequences of the Construction of the

Wall in the Occupied Palestinian Territory, Advisory Opinion, IC] Reports (2004) 136, at 172. Also, Prosecutor v Miodrag

]okié, Trial Judgment, Case No IT-01-42/1-S, Trial Chamber I, ICTY, (18 March 2004), at 48.

U9Culture Under Fire: Armed Non-State Actors and Cultural Heritage in Wartime, Geneva Call, October 2018. Available

at:https://www.genevacall.org/wp-content/uploads/2019/02/Cultural_Heritage_Study_Final HIGHRES.pdf
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Conflict, entered into force on 7 August 1956. Available at:http://www.unesco.org/new/fileadmin/MULTIMEDIA/HQ/
CLT/pdf/1954_Protocol_EN_2020.pdf
Nout Van Woudenberg & Liesbeth Lijnzaad (eds), Protecting Cultural Property :430l5 «JsSsis,dl e Jo¥ 8sladl a3l ™
in Armed Conflict: An Insight into the 1999 Second Protocol to The Hague Convention of 1954 for The Protection of
.(Cultural Property in The Event of Armed Conflict (2010
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®)The Legality of the threat or Use of Nuclear Weapons, Advisory Opinion, ICJ Reports (1996) 226, at 256; and Legal
Consequences of the Construction of the Wall in the Occupied Palestinian Territory, Advisory Opinion, IC] Reports (2004)
136, at 172. Also, Prosecutor v Miodrag ]okié, Trial Judgment, Case No IT-01-42/1-S, Trial Chamber I, ICTY, (18 March
2004), at 48.
@9Elizabeth Varner, The Art of Armed Conflicts: An Analysis of the United States’ Legal Requirements towards Cultural

Property under the 1954 Hague Convention, Creighton Law Review, Vol. 44, 2011, p.10. Available at: https://ssrn.com/
abstract=2132059.

m’Roger O’Keefe, Protection of Cultural Property under International Criminal Law, 11 Melbourne Journal of International
Law (2010), p.359. Available at: https://ssrn.com/abstract=3496642

1JDJL 600



gy Sk damadal) 351500 A35HE dylend)

Bloo § Laygl) WSS sSuisdl dobaie diley Cood (dlasl slozs) o3 AAVY 5 1AV: ale (28
L3l o o eludl 085 § G GIR Llosd ddgs digilB aslsd mog) dell joabs dslayl
Ollzall &8l Jaiy pdady g9 ikl xSl ming Hhaod adlss) gl ulad] olio oSussd]
Ay 31 @Blskls ool oo Bualiahl G ally Hleal) dlovial asloas) @3 Als ™AV ale) 43083
o L™ Ol Bloly Olagd! H19l & duysdl ol J] @89 pull 4,31 ghdll jyuasy
ININCPA (Ghledl SR ABLEI) ol Bysis VAVY ple) Lradally I AL OIR) dlos 43U
9h dume psasdl des dos dblall dadl OIS dyleshl 39:8U) Sty (I sblal) diliul lymog
Sl de $yall doyms s - Sudsd) Oldggame Jads - (el O ] alds 63 @) gl § «nws
Ludysldy ddundl e & dagdl pas (e dudll Olosll Colol U1l a8 UiSs (Jledl sadl sl
Blas gewss o3 428 cpludl 89 § Beshil) Llul biand o3yl o oo o))l hes ™ Loladll asy
M L] ek 31 SBsT Jodied) dikas)] duoylod) 3 Logliaabas
doogdl Jio MZEY SR (e diume ST Dlosd Oluoss Bus gSuigd! Oyl ais el Lol ]
pled Caolil] Olade Llosy doldl Oloogdly ™ VAVA ale) dsall 3@ OSliall dilasy dolsdl
S Blasdly dolsdl duogily Ty VY pled des Wl dezadal) JBUL dlesy doldl duogily T +V0
0dn & Llesdl g 9050 (3 (0 02,0y Y10 plad a8yl BB SIS § Le BB il

®The 1970 Convention on the Means of Prohibiting and Preventing the Illicit Import, Export and Transfer of Ownership

of Cultural Property. Available at: http://portal.unesco.org/en/ev.php-URL_ID=13039&URL_DO=DO_TOPIC&URL_
SECTION=201.html

®YUNESCO, “50 years against the fight against the illicit trafficking of cultural goods”, The UNESCO Courier, October-
December 2020. Available at: https://unesdoc.unesco.org/ark:/48223/pf0000374570_eng .

“YUNESCO, “The Convention Concerning the Protection of the World Cultural and Natural Heritage of 1972, 16
November 1972. Available at: https://whc.unesco.org/archive/convention-en.pdf

®Marina Lostal, Challenges and Opportunities of the Current Legal Design for the Protection of Cultural Heritage During
Armed Conflict, op.cit., p.332. Available at: https://ssrn.com/abstract=2177466.

®”Roger O’Keefe and others, Protection of Cultural Property: Military Manual, UNESCO 2016, p.7. Available at: https://
unesdoc.unesco.org/ark:/48223/pf0000246633. Also, Marina Lostal, Challenges and Opportunities of the Current Legal
Design for the Protection of Cultural Heritage During Armed Conflict, op.cit., p.332.

®YSee: Recommendation concerning the most Effective Means of Rendering Museums Accessible to Everyone, UNESCO 14
Dec. 1960; Recommendation concerning the Safeguarding of the Beauty and Character of Landscapes and Sites, UNESCO
11 Dec. 1962; Recommendation concerning the Preservation of Cultural Property Endangered by Public or Private Works,
UNESCO 19 Nov. 1968.

®“Recommendation for the Protection of Movable Cultural Property, 28 November 1978. Available at: http://portal.
unesco.org/en/ev.php-URL_ID=13137&URL_DO=DO_TOPIC&URL_SECTION=201.html

®*Recommendation concerning the protection and promotion of museums and collections, their diversity and their
role in society, 17 November 2015. Available at: http://portal.unesco.org/en/ev.php-URL_ID=49357&URL_DO=DO_
TOPIC&URL_SECTION=201.html

®“Recommendation on the Historic Urban Landscape, including a glossary of definitions, 10 November 2011. Available at:
http://portal.unesco.org/en/ev.php-URL_ID=48857&URL_DO=DO_TOPIC&URL_SECTION=201.html
“”Recommendation concerning the preservation of, and access to, documentary heritage including in digital form, 17
November 2015. Available at: http://portal.unesco.org/en/ev.php-URL_ID=49358&URL_DO=DO_TOPIC&URL_

SECTION=201.html
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®¥See for example: article 5 of the Recommendation concerning the protection and promotion of museums and collections,
their diversity and their role in society; the preambles of the Recommendation concerning the preservation of, and access
to, documentary heritage including in digital form and the Recommendation on the Safeguarding of Traditional Culture
and Folklore; articles 11, 18, and 21 of the Recommendation on the Historic Urban Landscape, including a glossary of
definitions.
-the-of-Texts-Basic/2013/03/uploads/content-wp/org.heritageforpeace.www//:http : a3l du ,=)l 4=l L3 JelSJ) ™
pdf.AR-Convention-Heritage-World-1972
Recommendation concerning the Safeguarding of Beauty and Character of Landscapes and Sites, 11 December 1962.
Available at: http://portal.unesco.org/en/ev.php-URL_ID=13067&URL_DO=DO_TOPIC&URL_SECTION=201.html
“Ibid.

(40)
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(42

'The National Park Service divides cultural landscapes into four general categories, not mutually exclusive: historic
sites, historic designed landscapes, historic vernacular landscapes, and ethnographic landscapes. See: Cinnamon Carlarne,
Putting the “And” Back in the Culture-Nature Debate: Integrated Cultural and Natural Heritage Protection, 2006 / 2007,
25 UCLA J. Envtl. L. & Pol’y, p.171.

(“)]anet Blake, On defining the cultural heritage, International and Comparative Law Quarterly, Vol. 49, 2000, p. 6.
“Ibid.

9 Ashley Mullen, International Cultural Heritage Law: The Link Between Cultural Nationalism, Internationalism, And
The Concept Of Cultural Genocide, 105 Cornell L. Rev., p.1493

““Tanet Blake, On defining the cultural heritage, op.cit., p. 61. Ana Filipa Vrdoljak, Cultural Heritage in Human Rights
and Humanitarian Law (May 8, 2009), International Human Rights and Humanitarian Law, pp.250-302, in O. Ben-Naftali,
ed., Oxford University Press, 2011, Available at: https://ssrn.com/abstract=1401231. Elisa Novic, The Concept of Cultural
Genocide: An International law Perspective 122 (2016).

“’Micaela Frulli, The Criminalization of Offences against Cultural Heritage in Times of Armed Conflict: the Quest for
Consistency, 22 EUR. J. INT’L L. (2011), pp.203-205.

(48,

'Manlio Frigo, Cultural property v cultural heritage: A “battle of concepts” in international law?, IRRC June 2004 Vol. 86 No

854, pp.367-378. Available at: https://www.cambridge.org/core/journals/international-review-of-the-red-cross/article/abs/
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cultural-property-v-cultural-heritage-a-battle-of-concepts-in-international-law/DF36 EBF545EAD 1 BEC9053899795922F3
“YUNESCO, ‘Brief history of the Convention for the Safeguarding of the Intangible Cultural Heritage (2003)’. Available at:
www.unesco.org/culture/ich/index.php?pg=00007
®”Recommendation on the Safeguarding of Traditional Culture and Folklore, 15 November 1989. Available at:
http://portal.unesco.org/en/ev.php-URL_ID=13141&URL_DO=DO_TOPIC&URL_SECTION=201.html
Dyasy il gasy O 1315» &1 | pamd] o dys dslosiad] BB ;S5 €315 6 5] 3] 5 y0lSI58» dalS plasiul pas) Cilges uzgs®”
Slosadl 13 989 Wl etundsd Sty il Jmzr g1 Lol nlyy (o0 IS 018 0y90 pedl (3 madl HlabY diyyb sa 55l G
D9%81%D9%84%D9%83%D9%84%D9%88% D%/ wiki/org.wikipedia.ar//https :ylas)l .«dumil] ol ymud Sole] oo J Y3
8%B1
G2 Federico Lenzerini, Intangible Cultural Heritage: The Living Culture of Peoples, European Journal of International Law,
Volume 22, Issue 1, February 2019, pp. 101-120.
®)See: Guidelines for the Establishment of National “Living Human Treasures” Systems, UNESCO, available at: https://
ich.unesco.org/doc/src/00031-EN.pdf. As per these guidelines, “Intangible cultural heritage, or living heritage, consists of
practices and expressions, as well as the knowledge, skills and values associated therewith, that communities and groups
recognize as part of their cultural heritage. This heritage is transmitted from generation to generation, for the most part
orally. It is constantly recreated in response to changes in the social and cultural environment. It provides individuals,
groups and communities with a sense of identity and continuity and constitutes a guarantee of sustainable development”.
®The Convention for the Safeguarding of the Intangible Cultural Heritage was adopted pursuant to the General Conference
of the United Nations Educational, Scientific and Cultural Organization (UNESCO) meeting in Paris, from 29 September
to 17 October 2003; entered into force in 20 April 2006. The full text of the convention is available at: https://ich.unesco.

org/en/convention
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As per Article 2/2 The “intangible cultural heritage”, as defined in paragraph 1 above, is manifested inter alia in the

(55)

following domains: (a) oral traditions and expressions, including language as a vehicle of the intangible cultural heritage;
(b) performing arts; (c) social practices, rituals and festive events; (d) knowledge and practices concerning nature and the
universe; (e) traditional craftsmanship”. See ibid.

®9Koskenniemi, Fragmentation of international law: Difficulties arising from the diversification and expansion of
international law, Report of the Study Group of the International Law Commission UN Doc A/CN 4/L 682 13 April 2006;
Report of the International Law Commission (ILC) Fifty-sixth session UN Doc A/59/10. : le ¢l dp =)l d=lly 83l
https//:legal.un.org/docs/index.asp?symbol=A/CN/4.L&682.referer=http//:legal.un.org/cod&/Lang=A
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See: Cherif Bassiouni, Reflections on Criminal Jurisdiction in International Protection of Cultural Property, 10 SYR. .}4¢4
J. INT’L L. & COM. 281 (1983), at 294-96; also, Kevin Chamberlain, War And Cultural Heritage: A Commentary On The
.Hague Convention 1954 and Its Two Protocols (2d ed. 2013), at 6
ol Dl o Olelaz ol 31,80 3less dsite ol Al dols OiSlias ¢l Hous O SVl dgs e s ] e o solall as®
«opaall 1 Ko s duy ol Olilasl) SOl 13] V] dssleal] ol deslazz¥) Olabazall ol dalsd] Olaludl

® Ana Filipa Vrdoljak, Cultural Heritage in Human Rights and Humanitarian Law op.cit., pp.250-302.
Ayl dorlunal Olelill Llowdy Blsiall VAW (e OLELSI L] ALYl JsYI (UsSsissdl) Goxdadl oo IS JalSUl i) sl
(Y As ) b dorbucadl Olelial) Llowdy Blsiell VAWV iz GBI J) LY ST (JsSs30,1) Boxlalls
https//:www.icrc.org/ar/resources/documents/treaty/protocol-i-additional-to-the-geneva-conventions - https//:www.icrc.

org/ar/doc/resources/documents/misc5/ntce2.htm
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'Patty Gerstenblith, The Destruction of Cultural Heritage: A Crime Against Property or a Crime Against People?,

15 J. Marshall Rev. Intell. Prop. L. 336 (2016), pp337-389. Available at: https://repository.law.uic.edu/cgi/viewcontent.

cgi?article=1382&context=ripl.

“Roger O’Keefe and others, Protection of Cultural Property: Military Manual, op.cit., pp.3-4; also, Ana Filipa Vrdoljak,

Cultural Heritage in Human Rights and Humanitarian Law op.cit., pp.250-302.

Olebl (8 Gaholl ol GlusYl sl yshis oS 8ale] Glaa Guloshall Ha3gell oo yolall (8) Y+ LAl of ] Sy jaes™
(&) d5Is¥ ol Gle uST VAW 5853 / Olse V 8 Guloshiall e35all 0453) Il ¢ VAVV-VAVE ¢ Cavier cdorbucal]

Roger O’Keefe and others, Protection of Cultural Property: Mifitary Manual, op.cit., pp.3-4.
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See: Ana Filipa Vrdoljak, Cultural Heritage in Human Rights and Humanitarian Law op.cit., pp.250-302.

©)Universal Declaration of Human Rights, 12 October 1948, UN Doc A/810 at 71 (1948).

©nternational Covenant on Economic, Social and Cultural Rights, 16 December 1966, 993 UNTS 3.

'UN Committee on Economic, Social and Cultural Rights (CESCR), General Comment No. 21, Right of Everyone to
Take Part in Cultural Life (Article. 15, Para. 1a of the Covenant on Economic, Social and Cultural Rights), E/C.12/GC/21,
21 December 2009, para. 50.

il sl ageis O edlioall didhaddll (2 (3 Jlas sld &3l Gleadl Jso gsLicadl lnly 3 ol Jasdl deSme O™
Pl Joall agell B35 «3Y dume Ssiuway pelslly donally dasll 3 3ol pumisal) (olieill dulon Ol 43 Jasyall plladly
iy s Bems Lo cpgials] 10 JLi) b g5 58 Ossiabddll o 5 306 Dloysr O I ASUENS bz Vls dolad¥l Gshmlly
&l o pode zosll Canas o 4l oo )l Gl dwladly doaell ooy olsdl sl sgsll oo (V) VY Bolall azrgay Jaitl
ICJ, Advisory Opinion on the Legal Consequences of Ll OBl e B Gl LB gl ug=ll Ol 3 e slatud s Mo
the Construction of a Wall in the Occupied Palestinian Territory, 9 July 2004, para. 105; and ICJ, Case Concerning Armed

(67,

.Activities in the Territory of the Congo (Congo v. Uganda), 19 December 2005, Judgment, para. 216
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el dodud) Olelil 3T L8lan) SSliak) jods Of dalise Slawlie § LS5 088 «ld J) LBLoYL

05 43I Bododly imbl Busubl @l polsdl 5,8k 5,85 (88 oLyl Beded Joul Ol uslsd
I udma sl )3 e Bodle Y4B Boasdl el 1ags o3kl QI I pedl (e
gl OBl 3 By il ol 0l Gl « SlusYl sl 03l Jiall 555 Gldg aaps¥l slea¥l Slslayy ass™
G WISy plull 8y 3 dumell Ayl A5 masy 3,8 IS Lo OludYl Bsde 0538 Gdaiy IS o Sl ey NoVlg prlual]
IHL is applicable in time” » duse dl> Lle Hlas o3 sclgd) Fesazme OB deojed e 02, Gl JiSes pnall gl C3g

of armed conflict and occupation. Conversely, human rights law is applicable to everyone within the jurisdiction of the

State concerned in time of peace as well as in time of armed conflict. Thus, while distinct, the two sets of rules may
both be applicable to a particular situation” See: Alexander Orakhelashvili, The Interaction between Human Rights and
Humanitarian Law: Fragmentation, Conflict, Parallelism, or Convergence? The European Journal of International Law Vol.
19 no. 1. Available at: https://academic.oup.com/ejil/article/19/1/161/430791
79See: Article 4 of the ICCPR; Article 27 of the American Convention on Human Rights, 21 November 1969, in force
18 July 1978, OASTS No 36, 1144 UNTS 123; Article 15 of the Convention for the Protection of Human Rights and
Fundamental Freedoms (European Convention on Human Rights or ECHR), 4 November 1950, in force 3 September 1953,
ETS 5,213 UNTS 221. No derogation is permitted under the African Charter on Human and Peoples’ Rights, 27 June 1981,
in force 21 October 1986, OAU Doc CAB/LEG/67/3 rev 5, 1520 UNTS 217.
See: Article 18 of the UDHR; Article 18(2) of the ICCPR; and Article 9 of the ECHR. Also: General Comment No 22,
International Covenant on Civil and Political Rights, 16 December 1966, in force 23 March 1976, GA R es 2200A (XXI),
21 UN GAOR Supp (No 16) at 52, UN Doc A/6316 (1966), 999, UNTS 171.
"bid.
See: Report of the Independent Expert in the Field of Cultural Rights, UN. Doc. A/HRC/17/38 and Corr.1, 21 March
2011, para. 79; also, UN Human Rights Council, Resolution 6/1, 27 September 2007. Emma Cunliffe and others, The
Destruction of Cultural Property in the Syrian Conflict: Legal Implications and Obligations, International Journal of
Cultural Property (2016), pp.1-3. Available at: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2762264 .o
J5sdyiBennoune yolodl 8 ope GSLEY) Sl <ol OludYl B Susciall @;}JI osdoe) 488 348l el ol 8l
Lol 05 w13 o 5 kb o o 583 oLl Boio solite e 4] ylss 18] - iall ] 31,58 5l ol o LS s
G Sylsadl &1 e B Sl 048 L piends Olilass coaisng (Olelazdly 31,30 dinal Lo Y5 (ilusdl asdly 3l Lod
> dodldll JLaVI ) gl 3 dolyo 5l Biad Osab S Olelozdly 31,80 duaisll Oliloss L3I Lisa)) wdes e (Sw3Report
of the Special Rapporteur in the field of cultural rights, A/HRC/31/59 (Feb. 3, 2016), available at: http://www.ohchr.org/
Documents/Issues/CulturalRights/A-HRC-31-59_en.doc
See: Report of the Special Rapporteur in the field of cultural rights, A/HRC/31/59 (Feb. 3, 2016), available at http://
www.ohchr.org/Documents/Issues/CulturalRights/A-HRC-31-59_en.doc; Report of the Independent Expert in the Field of
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Cultural Rights, above note 79, para. 77. On 22 March 2018, the Human Rights Council adopted unanimously resolution A/
HRC/RES/37/17, which condemned the destruction of cultural heritage and recalled upon all States to “respect, promote
and protect the right of everyone to take part in cultural life, including the ability to access and enjoy cultural heritage”
Polina Levina Mahnad, Protecting cultural property in Syria: New opportunities for States to enhance compliance with
international law? International Review of the Red Cross, Volume 99 Number 906 December 2017, pp.1037-1074. Available
at: https://international-review.icrc.org/sites/default/files/906_10.pdf
"9)See: The United Nations Security Council Resolution No. 2100, S/RES/2100 (April 25, 2013). Available at: http://www.
un.org/en/peacekeeping/missions/minusma/documents/mali%20_2100_E_.pdf.
“®The Military manual suggests compliance with either of them and guarantees compliance with the other Military manual.
Roger O’Keefe and others, Protection of Cultural Property: Military Manual, op.cit., p.6
Szl a3l 8 alaST ols)l 2yl 039 cpwdladl 9yall 8 Olailidl Olaly 8 Cilasinll 8 139d Guaseall oliad] Coos @3
For more information:https://www.pri.org/stories/2015-06-11/they-were-destroyed-taliban-now- .V« +¥ ale (8 oJl=ll &),z
giant-buddha-statues-bamiyan-have-returned-3-d. See also, Christian Manhart, UNESCO’s mandate and recent activities
for the rehabilitation of Afghanistan’s cultural heritage, IRRC June 2004 Vol. 86 No 854, pp.401-411. Available at: https://
.international-review.icrc.org/sites/default/files/irrc_854_manhart.pdf

79“Saudi Arabia Bulldozes Over Its Heritage, Time Newsletter. Available at: https://time.com/3584585/saudi-arabia-
bulldozes-over-its-heritage/

S FURENINRCIR S e mogll gt 5T OlSe ] d=la)) Jan) gths Ge Dogmadl do =)l dSLead] Calel ¢ 32V 39 S
Kanchana Wangkeo, Monumental Challenges: The Lawfulness of Destroying Cultural Heritage During Peacetime, 28 Yale
J. Int’l L. 183-274. Available at: https://digitalcommons.law.yale.edu/cgi/viewcontent.cgi?article=1206&context=yjil
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®Yaron Gottlieb, Criminalizing Destruction of Cultural Property: A Proposal for Defining New Crimes under the Rome

Statute of the ICC, Penn State International Law Review: Vol. 23: No. 4, (2005), p.859. Available at: http://elibrary.law.psu.

edu/psilr/vol23/iss4/16; Gerhard Hafner, Pros and Cons Ensuing from Fragmentation of International Law, 25 MICH. J.

INT’L L. 849 (2004). Available at: https://repository.law.umich.edu/mjil/vol25/iss4/2

®YFor more about the definition of International Criminal Law, see Robert Cryer, Hikan Friman, Darryl Robinson, Elizabeth

Wilmshurst, An Introduction to International Criminal Law and Procedure, Cambridge University Press, Jun 12, 2014.

®“International Criminal Law”, RULAC, Geneva Academy. Available at: https://www.rulac.org/legal-framework/

international-criminal-law#collapse2accord

®See: The statute of the International Criminal Court. Available at: https://www.icc-cpi.int/resource-library/documents/

rs-eng.pdf
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See: “International Criminal Law”, How Does Law Protect in War?, ICRC. Available at: https://casebook.icrc.org/glossary/

international-criminal-law
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)Ana Filipa Vrdoljak, Cultural Heritage in Human Rights and Humanitarian Law, op.cit., pp.250-302.
“9Article 6 (b) of the Charter of the International Military Tribunal, Nuremberg annexed to the Agreement by United
Kingdom, United States, France and USSR for the Prosecution and Punishment of the Major War Criminals of the European
Axis, 8 August 1945, 82 UNTS 279. Available at: https://www.un.org/en/genocideprevention/documents/atrocity-crimes/
Doc.2_Charter%200f%20IMT%201945.pdf

elasYl dde (Sog doluyl b day sz Oy dasyeS Lol A @osadl umildl slghsly g degu Rosenberg o2l
Luke Moffett, A Bridge Too Far? Attacks against Cultural Property used as Military Objectives as War Crimes: The PrliC
et al. case and the Mostar Bridge, International Criminal Law Review, June 2020, pp.12-13. Available at SSRN: https://ssrn.
com/abstract=3603168
®Roger O’Keefe, Protection of Cultural Property under International Criminal Law, 11 Melbourne Journal of International
Law (2010), p.337. Available at: https://ssrn.com/abstract=3496642.
o5 W5l daall JsYl (o dodsll Balatul o3 o) U3 gog (oulell lplmol (] dysaral) duall JlasYl Bale] Lilod] o b
/exhibitions-online/exhibitions/information/org.ushmm.www//:https : le >l 43l dwlle)) ©ydl I 48l Slgall 8yslas

plunder-of-policy-a-rosenberg-reichsleiter-einsatzstab/depot-archival-offenbach/focus-special
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'Ana Filipa Vrdoljak, Cultural Heritage in Human Rights and Humanitarian Law op.cit., pp.250-302

©®Dprosecutor v \I/’avle Strugar, Rule 98 Motion, No IT-01-42-T, Trial Chamber II, ICTY (21 June 2004), at: 62.

(gz)Kordié and Cerdez, Trial Judgment, at 359-362. See also ]okié, Trial Judgment, at 48.

) Article 8(2)(b)(ix) of the Rome Statute of the ICC states as follows: “Intentionally directing attacks against buildings
dedicated to religion, education, art, science or charitable purposes, historic monuments, hospitals and places where the
sick and wounded are collected, provided they are not military objectives”. Similar provision is found in Article 27 of the

1907 Convention.
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Guinness World Record. Available at: https://www.guinnessworldrecords.com/world-records/longest-river/?fb_comment
id=916212265063572_1606648566019935
P55 ST dlamy las s Byt guo] b wtedy BN i 3o Wyl Lo ol @e sieokS Gl ¥ (e W35 dolune Sl asy™
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Philine Wehling, Nile Water Rights: An International Law perspective, Springer, Berlin, Heidelberg, 2021, p.17.

(96,

'All Answers ltd, ‘International Rivers and River Basins, June 2021, available at: https://www.lawteacher.net/free-law-
essays/international-law/international-rivers-and-river-basins-law-essay.php?vref=1.

Cus Al yas 3)lse 50 £V (e 4iSTy ddlall Olsgadl ylsa (3o AW tlandgus gl yany Ologudl ] deslill oleadl 3ylge elams Lo
sl s 5ells ikl e oleadl s e yiSTy dulsys SWinys LS oleedl gaez ] o2
http//:www.fao.org/3/w4347e/w4347e0k.htm

“”’Dr. Hesham Hamza Abdul Hamid, A Study on the Concept of International River in International Water Law and Its
Applications in Nile Basin Agreements, African Perspectives, Volume 11 - Issue 39 - 2013, pp. 41-46. Available at: https://

www.sis.gov.eg/newvr/afaken39/8.pdf
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98, . . . . .
“*International rivers or transboundary rivers are also known as “international watercourses”; both terms are used as

synonyms. “watercourse” is defined in Article 2 of the UNCIW as “a system of surface waters and groundwaters constituting
by virtue of their physical relationship a unitary whole ... Stephen McCaffrey, International Water Law for the 21st
Century: The Contribution of The UN. Convention, available at: https://core.ac.uk/download/pdf/60534697.pdf
(gg)Caponera, Dante & Nanni, Marcella, Principles of Water Law and Administration: National and International, 2019, p.185.
197 aurence Boisson de Chazournes, Fresh water in international law, Oxford University Press, (2013), p.136.
1"The Convention on the Law of the Non-Navigational Uses of International Watercourses was adopted by the United
Nations General Assembly on May 21, 1997. It has been entered into force on 17 August 2014.
U2Tim Stephens, Re-imagining International Water Law?, August 2011, Sydney Law School, Legal Studies Research Paper
No. 11/47, p.5.
“bid.

L3 Gwadl Al Jeo duiell Logdls Olosulls yas Ly oo pud ABWSYI J] Jadd dgs PV Caodl « VoV gigy i
https//:treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=XXVII&12-chapter&27=clang =en
19Eor more on Customary International Water Law, see Ute Mager, International Water Law Global Developments and
Regional Examples, Edition 2015, Jedermann-Verlag GmbH, Heidelberg, p.12.
1" Philine Wehling, Nile Water Rights: An International Law perspective, op.cit., p.17.

IJIDJL | 615



AR AR BRI I ARVE SN aj“w)\s sladll g agal) ddgul) dswl)

4351 01 V) solal) Jowl 993l eyl sabl 9o 3=l Jowll 99N O oo 02,8 Il IS e
dudy ) g3lall Byous 55 (o 900kl Lolgioed 15 808 dod Jios JI3 Y VAAV ple) Busuil) oall
0a (9 Jawll wmall e JiS U1 Y sl Il ol J] LY 5azss" Y &=l Jsul Gs3lal
ol O3l jsohs dhalys (Jol O3l agse B (e dols olubl plaseial oo U1 dssilall uslodl]
B e daslll s& SLYeY (o usdl o] § OYslod) oda ass Jsdll Cmes w397 olall
Sale aslgy MM ale) gyl Sh3s Vel Gl dgme s dlall AN aled wyyae
09l dszaz s Bydlall ¥+t pled gy aslsdy Vel OBl dimaz s Eydlall AT ple)
Comeol ks Oohil U1 o3l O Y] cdojle nd - Lild §- OlLLAI o3 O g o201 g M7 ol
G Jol Pl (e 25 ds Led

& Wiz JalSs Juzl) 8,5 Jodl 03l g 9,8 ST (0 - ple dogy = slusld Joll 03ld)] sy
153 Vs Lgawe o0 Yoo Jsall o W) Olelidl sl J) OloYl oo 235 § 9355 98 wSole OF W)
43I e 0 BWI) QU gymell Isislly Craill plaseadl Tase o Y1 i Jazl) 8,8] 559 (sl
Baseil) @Yl A3l (e V 35WI) Cuall Jg 1S 56 & ol pats Tuns M(V4AV alsd usill eall
Slelyd) of GBI Clel § layhas dgos OLSY Bole Joll Ly el S isldl 48" (VAaV el
Jedl 5 s Jlod] Ml L (e UL

11bid. Daniel Abebe, Egypt, Ethiopia, and The Nile: The Economics of International Water Law, Chicago Public Law and
Legal Theory Working Paper No. 484, August 2014, p.34. Available at: http://www.law.uchicago.edu/academics/publiclaw/
index.html
1%For a description of the role and purpose of the Institute of International Law (IIL), see Institute of International Law,
available at: https://perma.cc/C4P6-V6F6. For a description of the role and purpose of the International Law Association
(ILA), see International Law Association, available at: https://perma.cc/XV5U-4ZBQ. See also in general Charles B. Bourne,
The International Law Association’s Contribution to International Water Resources Law, 36 Nat. Resources J. 155 (1996).
U111, International Regulation regarding the Use of International Watercourses for Purposes Other Than Navigation -
Declaration of Madrid, 20 April 1911. 24 Annuaire de I'Institut de Droit International 365.
(1986 111, Resolution on the Use of International Non-Maritime Waters, Resolution of Salzburg, 11 September 1961. 49
Annuaire de I'Institut de Droit International 381, 381-84.
WDILA, Helsinki Rules on the Uses of the Waters of International Rivers, Report of the Fifty-Second Conference held at
Helsinki 1966, 1967, p. 477. Helsinki Rules apply to both navigational and non-navigational uses of rivers and were the first
authoritative transcript of the customary norms of international water law.
WAL Report of the Seventy-First Conference held in Berlin 2004, p. 334.
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19The 1911 Madrid Resolution provided that states sharing fresh water resources may not use them in such a way as “to

seriously interfere with its utilization” by the other riparian states or make “alterations therein detrimental to the bank of

the other State”. IIL, International Regulation regarding the Use of International Watercourses for Purposes Other Than

Navigation - Declaration of Madrid, 20 April 1911.

" This declaration still referred to the no harm principle as “one of the basic principles governing neighborly relations”

and as applicable to “relations arising from different utilizations of waters,” but declared that any dispute concerning states’

rights to use a shared resource “shall be settled on the basis of equity” IIL, Resolution on the Use of International Non-

Maritime Waters, Resolution of Salzburg, 11 September 1961.

9These rules are still considered as having significant authoritative value. Stephen McCaffrey, International Water

Law for the 21" Century, op.cit., pp.191-92. Tamar Meshel, Swimming Against the Current: Revisiting the Principles of

International Water Law in the Resolution of Fresh Water Disputes, op.cit., p.147.

") The term “appreciable” was interpreted to mean more than “perceptible” but less than “serious” or “substantial”. See

Charles B. Bourne, The International Law Commission’s Draft Articles on the Law of International Watercourses: Principles

and Planned Measures, 3 Colo. J. Int'l Envtl. L. & Pol'y 65, 81 (1992), at 73-81.

291l Law Comm’n, Rep. on the Work of Its Fortieth Session, UN. Doc. A/43/10 (1988), at 36.

®YMcCaffrey, International Water Law for the 21st Century: op.cit., pp.448-49. Charles B. Bourne, The International Law

Commission’s Draft Articles on the Law of International Watercourses, op.cit., pp.73-81.

1JDJL | 617



AR AR BRI I ARVE SN a‘,‘i‘d\s sladll g agal) ddgul) dswl)

Jodl Gl dimd O)SS ud . Jglimbly Chaill plas] Juuk no significant harm principle « xS
o) O -143V 4331 e V/0 Balbl e (Bl - simbly Chaill plusaudl Tasg Ssaioll loyuds §
5V 91 gaBYl pluseiall S isy Vg i plasl Jiel o Jgand] dy deaisy dodseins O ST (g zed
OB el alaseadl e 8508 Aol ol 13] &l e Gad el Juy Vg LoladVl dolll o dogd
glasi] a8l e Jgamdl die 39abbl 5T b (U ymebl plasiul § Loyt (o $s3T dox L) OF i U3

ML dgd ISU (s 0 JBT e Il puds 35 (LI @rmebl Usd gaesd (oSas

Jodl o il olbl dalszll Olejld) Jo § sl oloa¥l 06 dadl] § @y oY LS 3 =ag
Charl) el Tase Gub so sl Ol qsolin] Tase <18 50 @ o] paer Tue Hlzs! oo
plasiiul epud e 555 Jowll 0g3lal @ il olal) Aol Hlasdl juds OB (JWLs Jsdsbls
pus) Ly Led plaseadl e daS (e puds (Uslsdl pluseadl) Joudl gn -5l ole T - «ayshh
Jog) - delusiiul LaS (s 3ysbl plasiul Ge 581 - olza¥l lia o Lly 35" .00 § cad]
BB Llgdl § Y saide Blasdl Camy b 3)50S dands 3)50l) Sl Y ol 1ig8 i 3)5k) doa]
lgosuds 4aSy 48 Joull pdlab Hhan Léls Mgl

Jsisbly Chaibl pluseadl - aludl ¥ 38 (3l § LsIsY1 Jso Gl Juzdl s Sladl pasys
:&;Lﬁl ol e jogd cpuwdd] § Oligmo Ol - S 40 $ et pas9

L3 u_cs «ldd &a9 144V (:Lz] duock cmi” 4330 @ go3n Lﬁi @ «) po» &J.L:.a.,o Q0 =3 (2] ew :951
502 i dol 03l dimd U (3o «gals 5 pom prlhras pusdul 43WYI &elual & pasall JlosYl
(\YE).<<§)m9?>> 5T «J:.b}» Y JST ON9 o gusor (3o J«ST

29I gaaz 35 Jsall e ey T e VAV el Buoel) oY) dBWSI e V/V 80U a3 (56

Dol e oy &1 e (V) V Bolll (S <y pon Eigas Ao $9 «nS 50 & o)) @ik dewlil
Slhgmo s 83l 00 yeudd O S =oy 480853 ol 22l 13 Y «dewld) yolod) muws Sl
U3Y «dewlibl yulad] geaz» 35l Y b duwlidl] OlslzYl dass dasS JEL desw s lgrag
B ikl gl § slad¥l sl dely3ll o dagdl e Loy3ly LYl ol e Al Lol .y pall lis
Jol e oo &l (a0 & o] gk «duwlid) yulad) Sy o fl}ﬁyl iy «dd ] BSLaYL
e Vol ddgtun 0B (JUbs TS D0 arud Y &y sy (o gyzme plaseiad «izlg)l dilisll
o2 O ol els3 OIS 13) S ez lg)l bl Uiy & Laypats Al & Jadd ades ) pall e § o]
oo U3 Tus Lo el 6,291 Jsally 1S 50 Blod] § oty 08 GUI (6 ,zal) lyalaseal o ol O Ly

ory)

oloe) dabaiall GLEYI 596 8 dulidoss dul)s duidl ol 3 yan B e 0315 98Vl dagll s ((lsd)y dame uge ius .5
) ’ YA oo il gosall Gl sl osilall oSty Lo

*¥Tamar Meshel, Swimming Against the Current: Revisiting the Principles of International Water Law in the Resolution

of Fresh Water Disputes, op.cit., p.147.

129Gee Charles B. Bourne, The International Law Commission’s Draft Articles on the Law of International Watercourses,

op.cit., p.81.
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297 ewdu Mengesha, Application of the Duty not to Cause Significant Harm in the context of the Nile River Basin, Bahir
Dar University Journal of Law, Vol.4, No.2 (2014), p.296

29bid.

*Ibid.

*Tamar Meshel, Swimming Against the Current: Revisiting the Principles of International Water Law in the Resolution
of Fresh Water Disputes, op.cit., p.147.

*)Tim Stephens, Re-imagining International Water Law?, op.cit., p.5.

39As explained by Wolf, the IWL failed to resolve conflicts emerging from international rivers due to the ambiguous
wordings and broad definitions of the UNCIW. Aaron T. Wolf, Conflict and Cooperation Along International Waterways,
1 Water Policy (1998), p.348.
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“His Majesty the Emperor Menelek II, King of Kings of Ethiopia, engages himself towards the Government of His Britannic

Majesty not to construct, or allow to be constructed, any work across the Blue Nile, Lake Tsana, or the Sobat which

would arrest the flow of their waters into the Nile except in agreement with His Britannic Majesty’s Government and the
Government of the Sudan”. The treaty is available at: https://treaties.fcdo.gov.uk/responsive/app/consolidatedSearch/

(S Gle A3EYI e W) Bole)l e

“The department of the independent state of Congo undertake not to construct, 0} allow to be constructed, any work on

or near the Semliki or Isango River, which would diminish the volume of water entering Lake Albert, except in agreement

with the Soudanese Government” The treaty is available at: https://treaties.fcdo.gov.uk/responsive/app/consolidatedSearch/

(135)
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The 1959 agreement for the Full Utilization of the Nile Waters was signed at Cairo, on 8 November 1959; entered in‘to
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force on 12 December 1959. According to Article 2(4) of this treaty Egypt is allowed to take the lion’s share which is 5512
Milliards and 18V2 Milliards for the Republic of the Sudan. Zewdu Mengesha, Application of the Duty not to Cause
Significant Harm in the context of the Nile River Basin, op.cit., p.302
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97 ewdu Mengesha, Application of the Duty not to Cause Significant Harm in the context of the Nile River Basin, op.cit., p.290.
“OTamar Meshel, Swimming Against the Current: Revisiting the Principles of International Water Law in the Resolution
of Fresh Water Disputes, op.cit., p.147.
4D<The project represents a shift from a “politics of difference’, associated with ethnic federalism, to emphasizing “unity in
diversity”, and is designed to bring together the country’s more than 80 ethno-linguistic groups. Hence, GERD has become

a symbol of Ethiopian nationalism or “renaissance” ... After its completion, GERD will be the largest hydroelectric power
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plant and one of the largest reservoirs in Africa. Water is vital for energy production and a delimiting factor for food
production, economic development, and poverty reduction in Ethiopia and the Nile basin. The GERD will generate 6000
MW per year and store a maximum of 74 billion cubic meters of water (mean annual inflow to the Aswan dam is ~84
billion cubic meters of water)”. See: Dalia Abdelhady and others, The Nile and the Grand Ethiopian Renaissance Dam: Is
There a Meeting Point between Nationalism and Hydrosohdarlty? Journal of Contemporary Water Research & Education,
August 2015, available at: https: ineli .wiley. . j. . . .
1427 ewdu Mengesha, Application of the Duty not to Cause Significant Harm in the context of the Nile River Basin, op.cit., p.290.
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RENPRVIR:RN] JES1EON]
Jutta Brunnee and Stephen J. Toope, The Changing Nile Basin Regime: Does Law Matter?, Vol. 43, no. 1, Winter 2002, pp.
149 -150.

““Tamar Meshel, Swimming Against the Current: Revisiting the Principles of International Water Law in the Resolution

(1ey)

of Fresh Water Disputes, op.cit, p.147.
" Tamar Meshel, Swimming Against the Current: Revisiting the Principles of International Water Law in the Resolution
of Fresh Water Disputes, op.cit, p.147.
195 cott O. McKenzie, Egypt's Choice: From the Nile Basin Treaty to the Cooperative Framework Agreement, op.cit., p. 576.
"9 As declared by De Riviere, the president of the UNSC, “I don’t think the council can do much more than that”. ‘UN.
Security Council likely to meet next week on Ethiopia dam, REUTERS, 2 July 2021. Available at: https://www.reuters.com/

world/africa/un-security-council-likely-meet-next-week-ethiopia-dam-2021-07-01/
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9In Arabic dictionary, the word Nile (Noun) means the river of Egypt and Sudan. The cover page of the popular novel
“Death on the Nile” by Agatha Christie pictures the pyramids of Egypt. Therefore, indicating that the Nile means that of
Egypt. The cover is posted on: https://www.waterstones.com/book/death-on-the-nile/agatha-christie/9780008328917. The
same is noticed on the “Mystery of the Nile” by Richard Bangs and Pasquale Scaturro in the version published by NAL
Trade (February 2007).

19Egypt the Gift of the Nile, Egypt Today, 25 June 2020. Available at: https://www.egypttoday.com/Article/4/89062/Egypt-
The-gift-of-the-Nile

139Daniel Abebe, Egypt, Ethiopia, and The Nile: The Economics of International Water Law, op.cit., p.30.
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*’Recommendation on the Historic Urban Landscape, including a glossary of definitions, 10 November 2011. Available at:

http://portal.unesco.org/en/ev.php-URL_ID=48857&URL_DO=DO_TOPIC&URL_SECTION=201.html

"*YJanet Blake, On defining the cultural heritage, International and Comparative Law Quarterly, Vol. 49, 2000, p. 61.

*YSee: Graeme Davison, The Meaning of Heritage, in A Heritage Handbook (Graeme Davison and Chris McConville eds.
1991), pp. 1-13.
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911 the preamble of the Universal Declaration on Cultural Diversity (2001), Culture was also defined as early as 1871 by
the anthropologist E.B. Tylor as including “knowledge, belief, art, morals law, custom, and any other capabilities and habits

acquired by man as a member of society” Edward B. Tylor, Primitive Culture (Harpers 1871).

59Federico Lenzerini, Intangible Cultural Heritage: The Living Culture of Peoples, European Journal of International Law,
Volume 22, Issue 1, February 2011, pp.101-120, available at: https://doi.org/10.1093/ejil/chr006
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Egypt the Gift of the Nile, Egypt Today, 25 June 2020. Available at: https://www.egypttoday.com/Article/4/89062/Egypt-
The-gift-of-the-Nile
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199See: UNESCO, The Twenty-Four Solar Terms, knowledge in China of time and practices developed through observation
of the sun’s annual motion. Available at: https://ich.unesco.org/en/RL/the-twenty-four-solar-terms-knowledge-in-china-of-
time-and-practices-developed-through-observation-of-the-suns-annual-motion-00647
U$)Egyptians to Celebrate ‘Wafaa EI-Nil’ on 15 Aug., See Egy, 14 August 2019. Available at: https://see.news/the-nile-pride-
myth-to-celebrate-wafaa-el-nil-in-egypt/
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‘Sham El-Nessim: Egypt’s oldest celebration, Egypt Today, 9 April 2018. Available at: https://www.egypttoday.com/
Article/4/47334/Sham-El-Nessim-Egypt%E2%80%99s-oldest-celebration
U$9The Story of the Nile, BBC, 17 February 2011. Available at: http://www.bbc.co.uk/history/ancient/egyptians/nile_01.
shtml
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1*Vivian Hsueh-Hua Chen, Cultural Identity, Key Concepts in Intercultural Dialogue, Center for Intercultural Dialogue,
No. 22, 2014. Available at: https://centerforinterculturaldialogue.files.wordpress.com/2014/07/key-concept-cultural-
identity.pdf
1 Reem Lotfy Mahmoud Saad, Art and Cultural Identity (Visual Arts and Egyptian Cultural Identity after the Revolution
of 2011) (October 18, 2017). ARChive, Vol. 1, No. 1, 2017. Available at: https://ssrn.com/abstract=3054994
%9Reem Lotfy Mahmoud Saad, Art and Cultural Identity (Visual Arts and Egyptian cultural Identity after the revolution
of 2011), op.cit., p.3.
UYFrancois Bugnion, The origins and development of the legal protection of cultural property in the event of armed
conflict, 50th anniversary of the 1954 Hague Convention for the protection of cultural property in the event of armed
conflict, 14-11-2004. Available at: https://www.icrc.org/eng/resources/documents/article/other/65shtj.htm
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Egypt the Gift of the Nile, Egypt Today, 25 June 2020. Available at: https://www.egypttoday.com/Article/4/89062/Egypt-
The-gift-of-the-Nile
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Nile, World History Encyclopedia, 2 September 2009. Available at: https://www.worldhistory.org/nile/
(171)¢

Egypt: A song for the Nile¢, Ahram Online, 10 July 2020. Available at: https://english.ahram.org.eg/
NewsContentP/50/373888/ AlAhram-Weekly/Egypt- A-song-for-the-Nile.aspx
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72Egypt the Gift of the Nile, Egypt Today, 25 June 2020. Available at: https://www.egypttoday.com/Article/4/89062/Egypt-
The-gift-of-the-Nile
7 A. Moret, The Nile and Egyptian civilization, translated by R.T.Clark, first published in 1927 Routledge and reprinted
in 1996 Routledge.
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U9For Thousands of Years, Egypt Controlled the Nile. A New Dam Threatens That, New York Times, 9 February 2020.
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¥9Tadesse Kassa Woldetsadik, The Grand Ethiopian Renaissance Dam and Ethiopia’s Succession in Hydro-legal Prominence:
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195 cott O. McKenzie, Egypt’s Choice: From the Nile Basin Treaty to the Cooperative Framework Agreement, op.cit., p. 576.
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70Charles Gordon Smith, Nile River, available at: https://www.britannica.com/place/Nile-River

18)«The Nile Valley Civilization”. Available at:
http://visav.phys.uvic.ca/~babul/AstroCourses/P303/WebContent/egyptian.html

U1t is said by the Egyptians that, should a visitor once look upon the beauty of the Nile, the return of that visitor to Egypt
is assured (a claim made, also, in antiquity). ‘Nile, World History Encyclopedia, 2 September 2009. Available at: https://

www.worldhistory.org/nile/
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WO1CTY, The Prosecutor v Miodrag ]okié, Case No. IT-01-42/1-S, Judgment (Trial Chamber), 18 March 2004, paras 45, 53.
(191)“falls into the category of crimes that destroy the roots of an entire people and profoundly and irremediably affect its
social practices and structures ... [it is] a callous assault on the dignity and identity of entire populations, and their religious
and historical roots” Fatou Bensouda, “Statement of the Prosecutor of the International Criminal Court, Fatou Bensouda,
at the Opening of the Confirmation of Charges Hearing in the Case against Mr Ahmad Al-Faqi Al Mahdi”, ICC, 1 March
2016. Available at: https://www.icc-cpi.int/Pages/item.aspx?name=otp-stat-01-03-16

IJDJL | 633



AR AR BRI I ARVE SN a‘,}w)\s sladll g agal) ddgul) dswl)

O ST e Jass Gz slondl bl maimb] Ghumw (S S5 o

U3y dguds Lgxid] podts onedd bldly (U G dadas)l dyje))l dagdll dieY) 0o g3
AJgull @Sb_?;” oy Cuod gy boo oylaely L= @L&Jl SIL Gwlad) 02028 oo doSdll ;w.aj

Coxid] dgy Y SR blayl (0

Gyl e d3LaHI dysplly maizmbl Jo1s puldl duases dblus o dy5a)) Of - Gaw lod - 1S3
bl doad § ddoul) Al deSonal) ploll Loul) o3 i susills drasid] ode (3555 Ly o
s I diyshall 3 G3S5e s sy QLI Gl O] ralsiy 4811 dyslly U SIUI oy @8]
& 0SS 88l s M clgliiune § ST lapsls mo olaz LaS3 die bl lywds Olsozeed gy
3 oge 3Ll b GLEH IR OF SY Cam (golbl e U ORI Ozl ¥+ ¥ ple 3L dolyo
> ot ealadlly Joladl Olads idl gy a8l § dolsS» 5 cg il gludly L g gid!

OBdieb] Hlosd 3308 431 z23g0 punsdl 6,5 UI duwlis 4welS § Francois Bugnion (aay
09 Ul plo3gs O3 puasly Jusds cliies pantls 1 G0 dgalls QU SR u Bl LA
2 09 wig)l (Kbl Jailos a8V asmukls 8ysall 43 Gy pwadl] lolyaYl Qo S5adl OsadHU)
Scwge dyymd) JU& Q9 Iysasss cdayoekl Akl O3 S3 sabs Oly 35Sl O3us bdsssS oo
- es 4885 T Gso ely Gliwsuy 09 B jpews uwls Luodll 4515y sl pesd] doludl (s
«Sliyge oo I55 - Ly

oo 020l dysgl s Blasdl Log (3 SIAU Jsall 053l Lleo Olewl sl Iusld pasd W8g
IS5 Lo o 5B ode (Y sslras dolusW dad & (T Y] o D> s pass 0,53 b g@Bge S O
QU SR g dlie] Bl 93 Igwdl 8 OIS Ols Loszs e Wy cogmid] dudy Jaws Usads S Linso
Sto - Juses Jod (Ll demudall 3)lshl e diae Baany 0F oS Jibb &1 65 WT Y] 0Lyl o oo
ladg2s9 Lyga (e I5e ©uds W8 s lake 0583 o Sl gy Laliliss b 13 ol 95 s -
Sl e &

3 lgted o gis Ll Lgdl,3s Oolsazoedl o dads a8Vl 8, Y1 Olelill (o Buatuckl DoY) 4ol
Blsbl pass e Laliel b § Sl G deslosd] dualud] Olaloeial el e AV (o . oes]
Osbl 3T 3] (Choal] Llood dloy 103 & Caolibly HBY pas o Lygw 88 UIS™ dégall

<P 3 community in despair; it's a community clinging to memories; it’s a community that is lacking leadership; it's a
community that’s a shadow of what it once was” Prosecutor v Radislav Krstic, ICTY Case No. IT-98-33-T, (2 August 2001),
para 592. Available at: http://www.icty.org/x/cases/krstic/tjug/en/krs-tj010802e.pdf

9<cultural heritage plays a central role in the way communities define themselves and bond together, and how they
identify with their past and contemplate their future« ICC, The Prosecutor v Ahmad Al Faqi Al Mahdi, Case No. ICC-
01/12-01/15-236, Reparations Order, 17 August 2017, para. 14.

*9“When Cultural Heritage is Under Attack, Human Rights are Under Attack” - UN Expert’, UN News, 4 March 2016.

Available at: https://news.un.org/en/story/2016/03/523612
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Andrea Pontecorvi, Is It Possible To Prosecute The Intentional Destruction Of Cultural Property By The Islamic State In
Syria, Iraq And Libya?, 26 ILSA J Int'l & Comp L 1, fall 2019, at. 2
9Report of the Special Rapporteur in the field of cultural rights, A/HRC/31/59 (Feb. 3, 2016), available at: http://www.
ohchr.org/Documents/Issues/CulturalRights/A-HRC-31-59_en.doc.

Mehmet Komurcu, Cultural Heritage Endangered by Large Dams and Its Protection Under International Law, op.cit., p.233.

" Polina Levina Mahnad, Protecting cultural property in Syria: New opportunities for States to enhance compliance with
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international law? International Review of the Red Cross, Volume 99 Number 906 December 2017, pp.1037-1074. Available

at: https://international-review.icrc.org/sites/default/files/906_10.pdf
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Cinnamon Carlarne, Putting the “And” Back in the Culture-Nature Debate: Integrated Cultural and Natural Heritage

Protection, op.cit., p.159.

@411 of humanity is indeed injured by the destruction of a unique religious culture and its concomitant cultural objects.«

Prosecutor v KordiC & Cerkez, Case No. IT-95-12/2-T, Trial Judgment, para. 207.

@Constitution of the United Nations Educational, Scientific and Cultural Organisation (1945) [4 U.N.T.S. 275].

dalixall a D B3lads s o A8 Olliaalh 0] Gle Cuad o dgizlod (8 Whas L3 VA plsd sSusdl dogs Caaads™™

cultural property is the product and witness of the different traditions and of the spiritual” .«... okl d=g )l SI3l=sYly
.“... achievements of the past

@UNESCO First Meeting of the High Contracting Parties to the Convention for the Protection of Cultural Property in

the Event of Armed Conflict, Report, P 22, U.N. Doc. CUA/120 (Sept. 3, 1962).

@"See for example: article 5 of the Recommendation concerning the protection and promotion of museums and collections,
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their diversity and their role in society; the preambles of the Recommendation concerning the preservation of, and access
to, documentary heritage including in digital form and the Recommendation on the Safeguarding of Traditional Culture
and Folklore; articles 11, 18, and 21 of the Recommendation on the Historic Urban Landscape, including a glossary of
definitions.

@"Janet Blake, On defining the cultural heritage, op.cit., p. 61.

@7anet Blake, On defining the cultural heritage, op.cit., p. 6.

@<Fresh water and fossil fuels, rain forests and gene pools are legacies common to us all and need all care. Cultural
resources likewise form part of the universal heritage”. D. Lowenthal The Heritage Crusade and the Spoils of History
(Viking, 1997) at p.227. cited in Janet Blake, On defining the cultural heritage, op.cit., p. 61.

@% Ana Filipa Vrdoljak, Cultural Heritage in Human Rights and Humanitarian Law (May 8, 2009), International Human
Rights and Humanitarian Law, pp.250-302, in O. Ben-Naftali, ed., Oxford University Press, 2011, Available at: https://ssrn.
com/abstract=1401231.

@) Ashley Mullen, International Cultural Heritage Law: The Link Between Cultural Nationalism, Internationalism, And
The Concept Of Cultural Genocide, 105 Cornell L. Rev., p.1493

@Elisa Novic, The Concept of Cultural Genocide: An International law Perspective 122 (2016).

1JDJL | 637



AR AR BRI I ARVE SN a‘,‘i‘d\s sladll g agal) ddgul) dswl)

M.y ) Lyl

S psphe Cood () dodid) axg W8 JUE SIAU dsall Dlesdl O 65 (3lakl s (e
Jadid (Al S L3I o AW BN § Sylsll adall SI psphe gewsd M (o <kl
51> Ol 5 I O) 3] s0yitucs o) ST 13s . Ogmidl s degdasl] duaa¥l OIS el yl5k)
The &Y 13 plsd SuSUl doMal) dodlal olkl (536 sy (JUb) e s (L3185 B3 sV sy sass
oo Bibg 38 8,81 48y dad! dedll OI3 g3Vl Canadian Navigable Waters Act Y+ 14
$l e dulom Jrund U SIUL Gle bd Sl ogll jshn O oSedl (ed (JWbs M.anles
S dad ¢S rub 2)90

dszadal) 3190l ddgudl dlosd] 3 5= 1 3 Cddatl

Jldl CBg)l § Jlodl ale s LS L8WE dod &) pams BT e o B Sy Judl 0l el 13)
Jom plabl 1ie & J3lutll 350 /s 0S5 - Jodl 03] dldae Coos Dolosdly gty O - dongtsS - et
Oyl sy ellyy W83 didos e 355 diy ) dolie UMl clud 08 2T Ling Sanles it oo s
16 QU yshaie e Judl oles 35 U1 5Las Yl L Sdald Jsislbly Chail) plazeadl (e sl bl
Jol ogsla)) dlas Cod dnles o35 Jgd (Jol 0l £9,8 e g8 §Y By ol Sanles et AS
$omehall GG 3l b Sl O3l aslsd e 5528 ol dinl

59l Hlasdl sk @ gy o3 bl dolss Il Olasugl Sloal o bad poymin il
IR A5 oo G Lo goliz 8 1381 I I3liel ABEI eadll OIS gmhall ylsall 5l
Ausmudall 0)lgal) A5l Dlesdly JLAYI

A3 dod & b 3908 Ul Lloo Vgl

Lol iy 31 Agd 1) d9um JS15 Uigs o5 TAVO Jlse Ll ,a5 Job gl ddlyad] doll (o
@2hY) Jls oS VoV s lssd winid fn paslly pal 8uSUl LI degdl] 93 « pas o ol <l
Wully gdod! s dyshll Geall ,adl ©dly Cus oy pall puigll 8,05 JSi db sluazadl lis & pal
J215 g GV Ll A3 dosdl) dogY B Losd Loysd W89 4855l o poud] dilaing 8503l o
J&1s il oo @Blg)) 2] Doloo ot Le s pabl dysalls BLEYI e 30 (o o Lo s e 2]
B ke 3o hads pas )l
®YMicaela Frulli, The Criminalization of Offences against Cultural Heritage in Times of Armed Conflict, op.cit., pp.203-205.

S 01 iy &l Blonl) adlall Bsarall 3 dyimll sleall sy 436 Elizabeth Hendriks (uSsyais Canlyd] Canosl dblie 37

ode plisll Lgyes sl doymall glell 053l zses daiasll gleill A3 8 Ly iyl Blsddl o Lie g5 esy Ll 0l RV
lode Blasd! 950 pled) ) Bshs s MYl lia dudoxall Olslasd¥l gs iy O8Il logy Ylasl 353y Olratonedl GBLEY doge 5V

o labe maes blasd LuSI Jad) dis & Cbhs gl patued] Josl )] @lhs
See: WWEF-recommended ‘wild and ‘heritage’ rivers receive additional safeguards; Based on WWEF-Canada
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value, GlobeNewswire, October 4, 2019. Available at: https://wwf.ca/media-releases/wwf-recommended-wild-and-heritage-
rivers-receive-additional-safeguards/
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See: “The Socio-Economic Profiles of The Nile Basin Countries, Chapter 3, available at: http://www.hydrosciences.fr/
sierem/Bibliotheque/biblio/NILE/The%20Nile%20Basin%20Water%20Resources%20Atlas-Chapter%203_0.pdf
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How Ethiopia’s Renaissance Dam became Egypt’s Nakba, Middle East Eye, 4 August 2020. Available at: https://www.

middleeasteye.net/opinion/egypts-nakba-ethiopia-dam-nile-sisi

@"®Michael Asiedu, The Construction of the Grand Ethiopian Renaissance Dam (GERD) and Geopolitical Tension between

Egypt and Ethiopia with Sudan in the Mix. Global Political Trends Center (GPoT), 2018, available at: http://www.jstor.org/

stable/resrep14136.

iorys s Lo closiadls duowsall duiegl) OB Ll ol Judl 3906 ol @l U et gl s OB cpmil (B35

03 13] s 3 el slgzl Go (3L Bow diagdl] duw 018 ¢ 5ol lin e eyl Sl 33391 Ll g)lone (5 331 bty o il
«Oldgully yan dSlie (90 @S e Uiy dlsedd

Fahmy S. Abdelhaleem and Esam Y. Helal, Impacts of Grand Ethiopian Renaissance Dam on Different Water Usages in

Upper Egypt, British Journal of Applied Science & Technology 8(5), 2015, pp.461-483. The economic effect could cause the

displacement of as many as 30 million Egyptians. As described by David Hearst, a leading journalist, the GERD is “Egypt’s

Nakba” (Nakba in Arabic means catastrophe). ‘How Ethiopia’s Renaissance Dam became Egypt’s Nakba, Middle East Eye, 4

August 2020. Available at: https://www.middleeasteye.net/opinion/egypts-nakba-ethiopia-dam-nile-sisi

®9Janet Blake, On defining the cultural heritage, op.cit., p. 67.

@YCinnamon Carlarne, Putting the “And” Back in the Culture-Nature Debate: Integrated Cultural and Natural Heritage

Protection, op.cit., p.153
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22 Gerhard Hafner & Holly L. Pearson, Environmental Issues in the Work of the International Law Commission, 11 Y.B.
of Int’] Envtl. L. (2000), pp.3-5.

@9The Dam That Broke Open an Ethiopia-Egypt Dispute, Carnegie Middle East Center, 12 February 2021. Available at:
https://carnegie-mec.org/2021/02/12/dam-that-broke-open-ethiopia-egypt-dispute-pub-83867

@9UN. Security Council likely to meet next week on Ethiopia dam, REUTERS, 2 July 2021. Available at: https://www.
reuters.com/world/africa/un-security-council-likely-meet-next-week-ethiopia-dam-2021-07-01/

@*9Egypt escalates GERD dispute to UN Security Council, Egypt Independent, 15 June 2021. Available at: https://www.
egyptindependent.com/egypt-escalates-gerd-dispute-to-un-security-council/

29Gee the International Court of Justice (ICJ) in the Gabéikovo—Nagymaros Case. The court has elaborated in this case
on the ‘community of interest’ theory of water management. For more see: Case Concerning the Gabcikovo-Nagymaros
Project (Hungary v. slovakia), Judgment of 25 September 1997, available at: https://www.icj-cij.org/public/files/case-
related/92/092-19970925-JUD-01-00-EN.pdf
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@7Tim Stephens, Re-imagining International Water Law?, op.cit., p.5.
@9Tim Stephens, Re-imagining International Water Law?, op.cit., p.4.
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