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constitutionalization freedom of conscience
Research summary titled

The importance of the research is based on the fact that freedom of
conscience is related to the freedoms of thought, opinion, belief, and
religion. From a practical point of view, freedom of conscience is
related to the inner life of the individual. The importance of the
research is also based on the fact that freedom of conscience is not
considered a private interest for the individual social

Many questions are raised in the research, but the most important
question is whether freedom of conscience is part of Freedom of
belief, or is freedom of conscience the most general and broad
umbrella?

In the first chapter of the research, we dealt with what freedom of
conscience is linguistically and idiomatically, clarifying its concept,
then explaining its rooting in terms of religious freedoms,
distinguishing it from these freedoms, and the extent of its presence in
the Egyptian constitutional system or not, then the objective
constitutional consecration of it in the comparative constitutional
systems, and the fact that the Tunisian constitutional experience is
unique regarding this freedom we discussed Constitutional
consecration of freedom of conscience in the Tunisian constitutional
system

In the second chapter of the research, we dealt with the procedural
dedication to freedom of conscience in the light of conscientious
objection, where we dealt in the first topic with the nature and
characteristics of conscientious objection, then in a second topic with
conscientious objection in the light of judicial rulings through several
judicial applications of conscientious objection, and we focused on
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the performance of military service as an example, and then we
presented in the section The latter, from the research to the
application of one of the most important qualitative applications,
which is conscientious objection in the medical field, and its
importance is represented in its conflict with the right of others to
receive treatment on the one hand, and the right of the state to manage
the health facility as one of the most important public facilities.

At the end of the research, many results were reached, the most
important of which is that there is a need more than ever to
accommodate freedom of conscience in contemporary constitutional
systems, but it is relative freedom in terms of its importance and
necessity, and that this freedom is a broader field than freedom of
religion, since freedom of conscience means the absolute freedom of
the individual in the realization of reason And that this freedom is
manifested in acceptance and rejection in all fields (religious and
others, or embracing opinions and beliefs that one deems correct), and
freedom of conscience must be based on something other than our
opinion or judgment on moral integrity or the sincerity of our actions.

At the end of the research, several recommendations were also
reached, the most important of which is that we call on the
jurisprudence and the Egyptian constitutional legislator to consider
the constitutionalization of freedom of conscience, as the
contemporary constitutional and legal reality at the international level
resulted in many developments, the most important of which is the
branching of many freedoms into subsidiary freedoms at one time and
independent freedoms at other times.
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1- Javier Martinez-Torron- Adjusting general legal rules to
freedom of conscience: the Spanish approach- Revue du droit
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norme- Presses universitaires de Strasbourg 2019

2- 2-MICHAEL J. PERRY: FREEDOM OF CONSCIENCE AS
RELIGIOUS AND MORAL FREEDOM- Cambridge
University Press-_Vol. 29, No. 1 (FEBRUARY 2014)

3- 3-RAFAEL DOMINGO: RESTORING FREEDOM OF
CONSCIENCE- Journal of Law and Religion-Vol. 30, No. 2
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® JANE STEEN: Women’s Ordination in the Church of England: Conscience,
Change and Law- Archdeacon of Southwark p.293

For more about The relationship about Law and Religion see:

1- Samantha knights: freedom of religion, minorities, and the law-oxford university
press 2007

2- Silvio Ferrari and Rinaldo Cristofori: Law and religion in the 21 century-Ashegate
publishing company 2010

3- W. cole Durham, JR and Brett G. Scharffs. Law and Religion-Aspen publishers
2018

4- Silvio Ferrari: Routledge Handbook of Law and Religion-1st Edition Year 2015-
chapter of Javier Martinez-Torron- Conscientious objections- Protecting freedom
of conscience beyond prejudice- p 194
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@ JANE STEEN: Women’s Ordination in the Church of England: Conscience,
Change and Law- Archdeacon of Southwark p.298.

For more see:

1- Majid Tehranian: disenchanted worlds: secularization and democratization
in the middle east— democratization in the middle east— Experiences,
struggles, challenges— Saikal and Schnabel- U S A— 2003

2- Marini, Stephen A. "Religion, Politics, and Ratification:" In Religion in a
Revolutionary Age, edited by R. Hoffman and P. J. Albert, 184-217.
Charlottesville: University Press of Virginial994.

3- Mazur, Eric Michael: The Americanization of Religious Minorities: Con-
fronting the Constitutional Order. Baltimore: Johns Hopkins University
Press. 1999

4- Washington, James M.. "The Crisis in the Sanctity of Conscience in
American Jurisprudence." DePaul Law Review-1992

5- Wilson, John F., and Donald L. Drakeman, eds.. Church and State in
American History: Key Documents, Decisions, and Commentary from tlle
Past Three Centuries, 3d ed. Boulder, Colo.: Westview Press. 2003
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6- Wilson, John K.: "Religion Under the State Constitutions, Journal of
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6% Cf. Gustave Martelet, Les idées maitresses de Vatican II, Desclée de Brouwer,
Paris, 1966, p. 139.

G) WALLACE L. DANIEL:EDITORIAL: Pluralism and Freedom of
Conscience -Stable URL: https://www.jstor.org/stable/23921475-
Accessed: 02-8-2023 10:01 UTC- Source: Journal of Church and State,
Vol. 48, No. 4 (AUTUMN 2006), pp. 741-751- Published by: Oxford
University Press p 742.

©2 JANE STEEN: op.cit.p.293

natural law is normatively binding, but human laws also bind because of
conscience: ‘If they are just, they have binding force in the court of
conscience from the Eternal Law from which they derive’. Among the
reasons for which laws are said to be just, Aquinas includes ‘when they are
ordered to the common good’.

However, he also discusses circumstances in which conscience does not bind,
including some instances in which conscience errs, and cases in which human law
forbids less than natural law. It is for this second reason that human law can neither
prescribe all virtue nor prohibit all vice.

Laws are made for the whole variety of people, but the ability of and resource
for acting in a certain way spring from an interior disposition or habit; the
same course of action is not possible for a man who has a habit of virtue
and for a man who lacks it.

Law therefore focuses its prohibitions on what ‘the average man can avoid’ but
its precepts cannot compel action ‘being done in the virtuous style of a

good.
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The "freedom of conscience," therefore, is not merely an- other way of talking
about the "freedom of religion," as " religion" is conventionally understood.
The freedom of conscience, rathel is the source from which the freedoms

of religion, speech, the press, and association are derived. Indeed, without
the freedom of conscience-the freedom of the individual to decide for him-
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2 Jocelyn Maclure and Charles Taylor: Secularism and Freedom of
Conscience 2011 p 33

For more:

RAFAEL DOMINGO: RESTORING FREEDOM OF CONSCIENCE- Journal of
Law and Religion- Vol. 30, No. 2 (JUNE 2015), pp. 176-193

MICHAEL J. PERRY: FREEDOM OF CONSCIENCE AS RELIGIOUS AND
MORAL FREEDOM- Cambridge University Press- Vol. 29, No. 1
(FEBRUARY 2014)

Paul M. Taylor, Barrister, Lincoln's Inn: Freedom of Religion-UN and European
Human Rights Law and Practice- Cambridge University Press 2005

(2% JANE STEEN: op.cit,p 293.
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127 Silvio Ferrari: op.cit, p 190.

(see, for further details, Navarro-Valls and Martinez-Torron 2012: 34-7).

For more see: For comprehensive studies on the issue of conscientious
objections from different perspectives, see, among others, Greenawalt
1987; Bertolino 1994; Carter 1999; Navarro-Valls and Martinez-Torron

2012. With a specific focus on US law, Nussbaum 2008; Palomino 1994,
With particular reference to Latin-America, Navarro Floria 2004.
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14 1bid p. 63

This was indeed the approach of the US Supreme Court’s case law between the
1960s and 1990s— the imposition of burdens on a person’s exercise of
religious freedom as a consequence of a rule of general applicability were
legitimate only when there was a ‘compelling state interest’. After the
Supreme Court changed his criteria in the Smith case, the Congress reacted
with the Religious Freedom Restoration Act, a federal law passed in the
United States in 1993, which was declared unconstitutional by the Supreme
Court, as contrary to the establishment clause of the Constitution, in City of
Boerne v. Flores, 521 US 507 (1997). For a clear and summary explanation
of the evolution of the Supreme Court’s jurisprudence on this issue, see
Durham and Scharffs 2010: 209-31. For some comments on the
transcendental Smith decision, from different perspectives.
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“See the UN Human Rights Committee’s General Comment on Art. 18
ICCPR (supra note 10), para. In the same direction, the European Courts of
Human Rights’ judgment Kokkinakis v. Greece, 25 May 1993, para. 31.
(45 This is, for instance, the approach of Sec. 5000A(d)(2) of the US Patient
Protection and Affordable Care Act with regard to conscientious objections.
The law only grants exemptions when conscientious objections are based

on the tenets of some religious groups, as defined in Sec. 1402(g)(1) of the
Internal Revenue Code (26 US Code).
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{149 Silvio Ferrari: op.cit-chapter of Javier Martinez-Torron p 190.- p 195.

Some scholars, however, have treated as conscientious objection the case of
certain institutions that refuse to comply with legal provisions that are
contrary to their ethos. This has occurred especially in the realm of
education and healthcare. In the area of healthcare, some Catholic hospitals
with agreements with the public health system have refused to perform
abortion procedures authorized by the law; see, with reference to Latin
America, Prieto 2013. An interesting case, with respect to education, is the
decision Québec (Procureur Général) v. Loyola High School, 2012 QCCA
2139 (2012), concerning the refusal of a Jesuit school to teach the course on
‘Religious Ethics and Culture’ from a neutral- and hence non-Catholic—
perspective.
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4% Droits de I'nomme et libertés de la personne. Robert charvin, jean-jacques susut
iile— 1994, P. 660.
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(51 Silvio Ferrari: op.cit-chapter of Javier Martinez-Torrén p 190.

152 1bid p. 66.

The principle of the ‘least restrictive means’ was explicitly present in the
provisions of the US Religious Freedom Restoration Act, mentioned in note
31. For an exemplary application of the doctrine of the ‘minimal
impairment’ by Canadian courts, see the Supreme Court’s judgment
Multani v. Commission solaria Marguerite Bourgeoys, 2006 SCC 6, J.E.
2006-508.
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(*)_DOUGLAS NEJAIME and REVA B. SIEGEL: Conscience Wars:
Complicity-Based Conscience Claims in Religion and Politics-The Yale
Law Journal, Vol. 124, No. 7 (MAY 2015), p. 2522

For more see: In Burwell v. Hobby Lobby Stores, Inc.,2 closely held for-
asserted claims under the Religious Freedom Restoration emptions from
provisions of the Affordable Care Act (ACA) ployee health insurance plans
to include coverage of contraception. much attention has focused on the
fact that the claimants in these cases were corporate entities,4 far less
attention has been paid to the kind of religious liber- ties claims the
corporate claimants asserted.5 The claimants in Hobby Lobby ob- jected to
providing their employees health insurance benefits under the ACA. They
contended that providing insurance coverage would make them complicit
with employees who might use the insurance to purchase forms of
contracep- tion that the employers viewed as sinful. Claims of this kind-
religious objections to being made complicit in the as- sertedly sinful
conduct of others- are often raised in response to contested sexual norms,
and they now represent an important part of courts' religious 1. Byron
York, Evangelical Leader Shows How GOP Can Finesse Gay Marriage,
Wash. Examin- er, Mar. 27, 2014, f. Ira C. Lupu, Hobby Lobby and the
Dubious Enterprise of Religious Exemptions, 38 Harv. J.L. & Gender 35,
78-80 (2015).

@ Tbid P. 45.
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For more:

Rev.Barry: God and government-twenty-five years of fighting for Equality,
Secularism and Freedom of conscience- Prometheus Books 2015

Natan Lerner: Religion, Secular Beliefs and human rights

years after the 1981 declaration- Martinus Nijhoff Publishes 2006

MARTIN SCHEININ: The Right to Say "No": A Study under the Right to
Freedom of Conscience-: Franz Steiner Verlag- Vol. 75, No. 3 (1989), pp.
345-356
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139 Droit des libertés fondamentales louis favoreu-3 édition Dalloz 2005- p388-
3809.
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137 Tbid P. 65.

Conscientious objections should not be recognized because it would make the
enforceability of the law contingent upon the voluntary acceptance of
everyone, which would ultimately lead to the disintegration of legal order.

The real public interest in conflict with freedom of conscience is rather the interest
in ensuring the application of a norm in the hundred per cent of cases, without
any exception whatsoever. If we measure the public interest by the potential
harm it may suffer, the public interest actually ‘endangered’ by a particular
conscientious objection is that part of the aim pursued by a law that would be
affected if a legal exemption is recognized to objectors. As conscientious
objectors are normally a minority, it is easy understandable that the public
interest represented by the law is often not seriously harmed by agreeing to the
requested legal exemptions.
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59 Ibid.pp. 345-356

' Quch alarmist tone has been used, for instance, by the Spanish
Constitutional Court, in a 1987 judgment relating to conscientious objection
to military service (STC 161/1987, 27 October 1987, FJ 3); and by the
Supreme Court of Philippines, in a case concerning conscientious objection
of Jehovah’s Witnesses to the flag salute in school (Gerona v. Secretary of
Education, 106 Phil. 2, 1959, overruled by Ebranilag v. Division
Superintendent of Schools, G.R. No. 95770 1 March 1993, and Amolo v.
The Division Superintendent of Schools of Cebu, G.R. No. 95887 1 March
1993).

160 Kevin vallier and Michael Weber: Religious exemptions- Oxford university
press 2018 p. 13.
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16D Taylor.op.cit. P. 33.

1) Thid P. 9

(169 See, Kevin vallier and Michael Weber. Op.cit. p. 13.
For more:
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Mark Hill QC, Russell Sandberg, Norman Doe: Religion Law in the United
Kingdom- Kluwer law international 2011

1 Thid P. 9.

(169 See, in this regard, the Kevin vallier and Michael Weber.:op.cit p. 13
European Court of Human Right’s decision Kokkinakis v. Greece, 25 May
1993, para. 31.

169 Ibid p. 45.
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For more see: Resolution 1743 (2010): Islam, Islamism and Islamophobia in
Europe; Recommendation 1927 (2010): Islam, Islamism and Islamophobia
in Europe; Resolution 1887 (2012): Multiple discrimination against Muslim
women in Europe: for equal opportunities.

The legal literature on this issue is vast. For an interesting, updated summary of
the current situation and international standards, see the publication,
prepared, and published by the Office of the United Nations High
Commissioner for Human Rights (OHCHR) (2012) Conscientious
Objection to Military Service, New York/Geneva.

19 Droits de I'homme et libertés de la personne. Robert charvin, jean-jacques susut
iile— 1994, P. 660.
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U7 The right to conscientious objection in Europe-a review of the current
situation2008.
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U7 Under Dutch law, for instance, conscientious objectors to the payment of
the fees of the mandatory health insurance scheme (such as members of
some Mennonite churches) can benefit from a legal exemption, but must
pay an equivalent amount as a substitute tax. See:

http://www.government.nl/government/documents-and-

publications/leaflets/2012/09/26/health-insurance-in-the-netherlands. html
(accessed 11 January 2023).
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U89 Silvio Ferrari: op.cit-chapter of Javier Martinez-Torrén p 194.

Conscientious objections are permanently unpredictable, and their diversity increases
in proportion to society’s religious and ideological pluralism, and also in
proportion to the growing legislator’s intervention in new areas of social life.
This is a consequence of the fact that conscientious objection, albeit sometimes
rooted in institutional religious beliefs, is essentially an individual phenomenon.3
The conscience of each person, affirming its individual autonomy, is the key
factor that may generate a conflict with a concrete legal obligation. This is
especially true in the context of Western societies, characterized, among other
features, by an interventionist and omnipresent state, and often by a cultural
climate that is highly permissive with regard to some ethical patterns and
significantly rigid with regard to others (without providing always a clear and
rational justification for that double standard). Such combination of elements is
likely to produce areas of conflict in societies that tend to be more and more
multi-religious, and in which individual atheistic and de-institutionalized moral
attitudes are increasingly developing.

D Tbid- p 190.

From such perspective, conscientious objection can be defined as the individual's
refusal, grounded on reasons of conscience, to accept a behaviour that is in
principle legally required, either by the law directly (legislation, regulations or
judicial orders) or by a contract endorsed by the law. This concept of
conscientious objection includes every conduct contrary to the law, motivated
by axiology

ical— and not merely political or psychological- reasons, inspired in religious or
non-religious beliefs, which could be aimed at different purposes: e.g., to
elude the behavior demanded by the law or the punishment established for
its contravention, or even to obtain the modification of the law through the
example provided by the voluntary and passive acceptance of the From
such perspective, conscientious objection can be defined as the individual's
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refusal, grounded on reasons of conscience, to accept a behavior that is in
principle legally required, either by the law directly (legislation, regulations
or judicial orders) or by a contract endorsed by the law. This concept of
conscientious objection includes every conduct contrary to the law,
motivated by axiological- and not merely political or psychological-
reasons, inspired in religious or non-religious beliefs, which could be aimed
at different purposes: e.g., to elude the behavior demanded by the law or the
punishment established for its contravention, or even to obtain the
modification of the law through the example

(%) EUROPEAN COURT OF HUMAN RIGHTS, CASE OF EBRAHIMIAN
v. FRANCE, 26 November 2015, Application no. 64846/1.

() EUROPEAN COURT OF HUMAN RIGHTS,CASE OF LAUTSI AND
OTHERS v. ITALY, 18 March 2011, Application no. 30814/06

(%) The right to conscientious objection in Europe-a review of the current
situation 2008.
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(89 Silvio Ferrari: op.cit- P. 198.

For more see: ECHR (see, in more detail, Martinez-Torrén 2012b: 363, 369—
74). Such attitude can be observed, for instance, in the cases concerning
objection to compulsory military service (see Taylor 2005: 148-53;
Takemura, 2009: 95-109; Navarro-Valls and Martinez-Torrén 2012: 97—
105), and in the cases regarding the wearing of Islamic headscarves or other
garments of religious significance in contravention of national laws or
regulations
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human rights in the administration of justice: A manual on human rights for
judges, prosecutors and lawyers-www.hrlibrary.ngo.ru.p 492
For more about Freedom of Conscience in Human Right Law see: Leonard
Hammer: The International Human Right to Freedom of Conscience Some
Suggestions for Its Development and Application-1st Edition-Published by
Routledge2018
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- The right to conscientious objection in Europe-a review of the current
situation- Produced by the Quaker Council for European Affairs (QCEA)-

2008.
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(®DOUGLAS NEJAIME and REVA B. SIEGEL: Conscience Wars:
Complicity-Based Conscience Claims in Religion and Politics- The Yale
Law Journal, Vol. 124, No. 7 (MAY 2015) Published by: American
Political Science Association, pp. 2535

Yet, again, religious conscience is just one of many very strong motivations in
human life. There is no particular reason to suppose that it is likely to
matter more in the run of religious lives generally than will other very
powerful forces in the lives of both the nonreligious and the religious"
("Equal Regard", in Law and Religion: A Critical Anthology, ed. Stephen
Feldman [New York: New York University Press, 2000], p. 212).
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19 Javier Martinez-Torrén- Adjusting general legal rules to freedom of
conscience: the Spanish approach- Revue du droit des religions-
Convictions religieuses et adjustments de la norme- Presses universitaires
de Strasbourg 2019 p. 138
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@92 ibid, p. 231.

@) Ibid, p. 80.

Conscientious objection also involves complex questions about the interaction
between religion and state, morality, personal autonomy, integrity, and
individual and societal good. The areas where it is asserted tend to excite
passionate disagreement. Issues like euthanasia, abortion
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@9 ibid, p. 230

%) Silvio Ferrari and Rinaldo Cristofori, Freedom of Religion and Belief—
Volume 2- Ashgate publishing Limited 2015; chapter of Michael J. Sandel:
Religious Liberty-Freedom-Freedom of Conscience or Freedom of
Choice? 2015 p 280-

Before turning to the cases, I need to explain what I mean by the distinction
between freedom of conscience and freedom of choice. In order to do this, it
may help briefly to consider a version of liberal political theory familiar in
recent philosophical debates. The central idea of this theory is that government
should be neural on the question of the good life, Government should not
impose on its citizens a preferred way of life, but should not in framework of
rights, neutral among ends, within which people can choose their ends for
themselves, consistent with a similar liberty for others For more see:

1. Abington School Dist., Schempp, 374 U.S. 203, 226 (1963).

2. Epperson v, Arkanses, 393 U.S. 97, 103-04 (1968).

3. Epperson v. Board of Edue, 330 U.S. 1, 24 (1947) (Jackson, J. diesenting).

4. Walg v, Tax Comm'n, 397 U.S. 664, 676 (1970).

5. Wallace v Jaffree, 472 U.S. 38, 60 (1986).
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@) Emily R. Gill: Religious Organizations, Charitable Choice, and the Limits
of Freedom of Conscience-Perspectives on Politics, Vol. 2, No. 4 (Dec.,
2004), pp. 741-755

@%) Mtendeweka Owen Mhango: The Constitutional Protection of Minority
Religious Rights in Malawi: The Case of Rastafari Students- Journal of African
Law, Vol. 52, No. 2 (2008), p. 41

The Supreme Court went on to say: "The essence of the concept of freedom of
religion is the right to entertain such religious beliefs as a person chooses,
the right to declare religious beliefs openly and without fear of hindrance or
reprisal."44 Therefore, the Supreme Court reasoned that freedom of
conscience under section 19(1) is "intended to be broadly construed to
encompass and protect conscientiously held beliefs whether grounded in
religion, deity or personal or secular morality".45 The Supreme Court
observed that the refusal to register the plaintiff as a legal practitioner was
effectively designed to force him to choose between adhering to the tenets
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of his religion, thereby foregoing the right to practise his profession, or
sacrificing an important edict of his religion in order to achieve that end.46
Accordingly, the Supreme Court concluded that the acceptance of the status
of Rastafari as a religion, and the satisfaction of the plaintiffs manifestation
of his religion by the wearing of dreadlocks fell within the protection
afforded by section 19(1) of the Constitution of Zimbabwe.

ol Sl cgabaandl i Aan i 14710 el ( DAYy ) Gl 1 masd b e (Y
aSall ) 5L 3 ¥ EGa Y )Y (L1 ) ¢ pshne la i) cen sl
(Swanson v. st johns Lutheran Hosp.597 P.2d702,Mon.1979)
el ) 5] b e lad) gl ()
(Jeczalik v. Valley Hosp.434 A.2d 90.N.J.1981)
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as a patient, providers have an ethical and legal duty to not aban don her, to
treat her in accordance with acceptable standards of medical practice, to
inform her of treatments and their risks and benefits, and to refer her for
services they are not able to provide.19 In the face of these changes, some
medical providers assert a right to refuse to participate in treatments they
object to on the ba sis of deeply held

see also Thaddeus Mason Pope, Legal Briefing: Conscience Clauses and
Conscientious Refusal, 21 J. Clinical Ethics 163, 166 (2010) (reporting a
2005 Louisiana case denying summary judgment to a hospital in 2007 that
fired a nurse who refused to administer emergency contraception)

@12 JANE STEEN: op.cit p.298.

individual conscience prevails. Differentiating in this way potential to achieve a
better balance between institutions, ual doctors and nurses, and the patients who
depend on them care. I. A Blind Spot in Law and Literature In American society,
modern medicine sits uneasily with moral beliefs. With technological advances,
doctors now keep patients alive longer, resolve infertility problems for men and
women, and extend viability of extremely premature fetuses. The legal regime
regulating doctor-patient relationships has also evolved in recent decades. Once
willing to endorse medical paternalism, constitu tional and common law
jurisprudence now embraces patients' rights to informed consent, bodily
autonomy, and self determination. Patients, thus, may refuse treatment, have an
abor tion, take contraceptives, and insist on natural death. Although under
common law, medical personnel or institutions typically have no duty to provide
patients with these services or to accept any person as a patient,14 legislators
have modified the no duty rule in several ways. Most significantly, in hospital
emergency rooms, federal and state statutes require all patients suffering from
emergency conditions or in active labor to be stabilized or treated.15 In many
states, statutes create specific obligations to ensure that rape survivors may
access emergency contraception.16 Still others require physicians to offer
counseling to terminally ill patients about available palliative care.
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