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Abstract

The continuous development in the field of communication and
information technology that the world has witnessed has made this world
a small village where information and data can be accessed within a short
time. This has an impact on the world of electronic commerce, the latest
of which and its transactions are conducted via the internet which has
become an effective means in conducting commercial services and
concluding contracts through electronic means.

This led to a new type of contracts that are electronic contracts.
This development reflected on the administration activity which led to
highlighting the electronic administrative contract in way that raised an
important issue which is how to prove the electronic administrative
contract. Therefore, the aim of this research is to clarify the legal system
for proving the electronic administrative contract and give a complete
form about the evidence in those contracts. In the right of development
and the dominance of modern technology over all the aspects of
contemporary life, including the legal aspect, it became necessary to
develop the traditional means of proof and not be limited to the
traditional document and signature and use the electronic documents
that rely on the electronic signature. Law is a social phenomenon that
aims to organize life in society and responds to all social, political and
technical factors affectingit.

Accordingly, this research into two sections: The first section
included the position of evidence systems from the nature of electronic
documents while the second section was devoted to the statement of the
elements of proving the electronic administrative statement of the
elements of proving the electronic administrative contract. As a result,
this research concluded that to a group of results such the electronic
documents are the most important means for proving the electronic
administrative contract that requires readable and clear documents for
the others in term of the possibility to be saved , continued and not
modified , as well as, they should be supported by an electronic
signature which is only supported by the undersigned and can be saved
from the time of sending the message for the electronic relevant
authorities until the moment of ratification of the electronic document.
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(3) EU directive 24/2014 on public procurement in Art (22) stated that"....

contracting authorities shall accept advanced electronic signatures supported by

a qualified certificate, taking into account whether those certificates are

provided by a certificate services provider, which is on a trusted list provided

for in Commission Decision 2009/767/EC (28), created with or without a secure
signature creation device, subject to compliance ...".
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(7) CE, 14 April 1999," syndicat des medecins liberaux et autres " Voir CE
,10/11/1991 " syndicat national de I'industrie pharmaceutique et autres".

(9) CE: 28/12/2001 " Elections municipals d'entre deux monts"...... a été transmise
a la préfecture du Jura par un courrier électronique regu le 16 mars 2001, et que
M. G. a ultérieurement confirmé étre ’auteur de cette protestation par lettre
adressée au tribunal administratif de Besancon ; que cette protestation était ainsi
recevable " disponible "www.legifrance.com ".
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(11) Voir decret 692/2002 de la dematerialization des procedure des marches
publics.
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(13) Alain Bensoussan, le commerce electronique, p 54.
1999 43 17 a8 sylaill (5318 (g (24) saladl k) ki (14)
(15) Bernard D.Reams JR, Electronic contracting law , p 32
2250a il gapacpalyl matas A /3 (16)
(17) Canada law section "4/2" stated that" Electronic record means data that is

recorded or stored on any medium in or by a computer system or other similar

n

device that can be read or perceived by aperson or other similar device..... .
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(24) Brahan, la prevue electronique, JCP,2000,p224.
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(31) Larticle ( L1316) Loi n® 2000-230 du 13 mars 2000 portant adaptation du droit

de la preuve aux technologies de l'information et relative a la signature
électronique”La preuve littérale, ou preuve par écrit, résulte d'une suite de
lettres, de caractéres, de chiffres ou de tous autres signes ou symboles dotés
d'une signification intelligible, quels que soient leur support et leurs modalités
de transmission".

(32) L'article ( L2132-2) Ordonnance n° 2018-1074 du 26 novembre 2018 portant
partie du code de la commande publique"Le contrat de mandat de maitrise
d'ouvrage est conclu par écrit, quel gu'en soit le montant, .....".
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(47) Berlioz- Houin: le droit des contracts face a | evolution economique, Etudes R.
Houin, 1985, p11.

3002 2003 danks ¢8ygaiall cBuaall SDal) d0<a ‘g_'wssl‘;!\ @5}3\ caaall e g /o (48)

gl 1 clgalls 2sial) (gl b Hiaadl JLaiV) ilaos lasid ¢ ikl geme aln ena [3 (49)
lzua <1993 3\:.\}: cé)ﬂﬂ\ 43,3.1);]\

(50) Devys(c): Du sceau numrque a la signature numrique, Rops, OJ, 33. Dhenin,

Vers une administration sans popier, Paris, la docuemenation francaise, 1996,
p96.

(51) pottier, securitie (Y.B) authentification et Dematerialisation et dematerialization
de la preuve dans les tramsaction electroniques ,1996,p7.
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(53) Islam Qurimi, Electronic Signature and Electronic Contract, published in
European Journal of Engineering and Formal Sciences, 2018, p72.
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(56)EU directive NO 93/1999 for electronic signatures in Art (2)stated that
"electronic signature™ means data in electronic form which are attached to or
logically associated with other electronic data and which serve as a method of
authentication;

(57) EU directive No 910/2014 on electronic identification and trust services for

electronic transactions in the internal market in Art (3/10)stated that "electronic
signature’ means data in electronic form which is attached to or logically
associated with other data in electronic form and which is used by the signatory
to sign"

(59)Arrété du 22 mars 2019 relatif a la signature électronique des contrats de la
commande publique"Obijet: le présent arrété est pris sur le fondement du
réglement n° 910/2014 du 23 juillet 2014 sur I'identification électronique et les
services de confiance pour les transactions électroniques (eIDAS) et de I'article
R. 2182-3 du code de la commande publique afin de définir les modalités et
I'utilisation de la signature électronique dans le cadre des contrats de la
commande publique”.
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(78) Regulation (EU) N0910/20140n electronic identification and trust services for

electronic transactions in the internal market Art (26) stated that"An advanced
electronic signature shall meet the following requirements:

(@) it is uniquely linked to the signatory;
(b) it is capable of identifying the signatory;

(c) it is created using electronic signature creation data that the signatory can,
with a high level of confidence, use under his sole control; and

(d) it is linked to the data signed therewith in such a way that any subsequent
change in the data is detectable™.

(79) Arrété du 22 mars 2019 relatif a la signature électronique des contrats de la

commande publique Art (26) "I. - La validité de la procédure de vérification de
la signature se constate par un contréle fonctionnel qui porte au minimum sur
les points suivants:1° L'identité du signataire ;....".
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(93) Décret n° 2016-360 du 25 mars 2016 relatif aux marchés publics.
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