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Abstract

The principle of presumption of innocence is one of the fundamental principles that
guarantees the legal procedures of the accused in the domestic or international criminal
court. This fundamental principle has been emphasized in national constitutions, laws,
declarations, charters and international agreements on human rights and decisions of
international criminal courts to protect the individual freedom of the accused. In criminal
proceedings and trials: from investigation to trial. It cannot be withdrawn, removed or
refuted unless there is a final judgment issued by the court. The importance of this
principle appears clearly in the field of international criminal law according to the
specificity and seriousness of the international trial. It is also considered one of the
principles recognized by both domestic legal systems and international criminal law. If
the international community has an interest in punishing criminals, then the freedoms of
the innocent cannot be infringed upon, as this community must defend these freedoms
and guarantee them until there is sufficient evidence of the commission of the crime. In
this case, infringement of them does not come except as a punishment decided by
international criminal law. The judicial system of the International Criminal Court is
determined by the rules of international criminal procedure in a way that guarantees the
independence and impartiality of the court. Therefore, punishing and prosecuting the
perpetrators of these crimes, because this system indicates the determination of the
international community to implement the protection of human rights through the rights
and guarantees it has approved, which will guarantee the accused the right to a fair trial
recognized by law and in accordance with international standards in order to ensure that
any person accused of committing an international crime fully exercises his rights, so that
the latter benefits (The accused) when the case is decided, which leads to serving justice
and achieving the interest of society, which is basically represented in not leaving any of
its members exposed to procedures that affect his freedom without guarantees, which is
confirmed by justice and its sacred nature in achieving equality between the two parties
to the lawsuit. The study seeks to review and analyze the position of international
criminal justice represented in international courts, through military courts and
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international criminal courts in Rwanda and Yugoslavia, ending with the International
Criminal Court and the extent of compatibility of practical practices in establishing the
rules of human rights, and finally the various aspects of violating the presumption of
innocence and procedural means to address those violations.
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" OHCHR, Universal Declaration of Human Rights at 70: 30 articles on the 30 articles. Article 11:
Presumption ~ of  Innocence  and International Crimes, 2018, available at:
https://www.ohchr.org/en/press-releases/2018/11/universaldeclaration-human-rights-70-30-articles-
30-artic|es-artic|e-11?LangID=E&NewsID=23993

Ibid.

" David Weissbrodt, The Right to a Fair Trial under the Universal Declaration of Human Rights and the
International Covenant on Civil and Political Rights (Martinus Nijhoff 2001), p. 23.
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Article 11: Presumption of Innocence and International Crimes,

https://standup4humanrights.org/layout/files/300n30/UDHR70-300n30-article11-eng.pdf

" The important principle of innocence until proved guilty ... represented great progress from the

inquisitorial trial concepts of the Middle Ages to which Nazi Germany had reverted.” — Alexei
Pavlov, UDHR drafter from the Soviet Union
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" (3. (Bradel): « Droit pénal et procédure pénale » T. 2, 7eme édition, N° 428, Cajus, Paris 1993, p24

" “For almost 20 years | have witnessed war crimes committed against women, girls and even baby girls,
not only in my country, the Democratic Republic of Congo, but also in many other countries.” —
Denis Mukwege, Congolese physician and Nobel Peace Prize laureat

" Art. 14(2) ICCPR

* 6 HRC, General Comment No. 32 (2007), para. 30
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* Communication No. 770/1997, Gridin v. Russian Federation, paras. 3.5 and 8.3
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' Coleman, M. (2021). Right without remedy? The development of the presumption of innocence at the
International Criminal Court. International Criminal Law Review, 22(5-6), 875-894. doi:
10.1163/15718123-bjal0107.
" David Kosaf and Lucas Lixinski Journal ,American Journal of International Law ,Published online:
20 January 2021,pp212-214
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' M. Strandberg, The Presumption of Innocence in Civil Cases from Fundamental Procedural Rights
from a National Angle, Published online by Cambridge University Press: 13 October 2018, pp. 115
-134

DOI: https://doi.org/10.1017/9781780687346.006

" Ilias Bantekas and Lutz Oette , Journal International Human Rights Law and Practice ,Published
online: 28 May 2018,pp112-117
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" MAURICE (Gargon) : « Protection de la liberté¢ individuelle pendant 1 ’instruction » Revue
international de droit pénal, 1953, p 168

" Forejtova, M. (2022). The impartiality of judge and the principle of presumption of innocence in the
light of recent ECTHR case law. Czech Yearbook of Public and Private International Law, 13, 144-
158.

* Jonathan (A. Bush) : « L’ex Americana : Constitutionnal due process and the Nuremberg defandants »,
saint louis university law journal, spring 2001 p 532,533.

——
[REY
co
w
co

Nl


https://www.scopus.com/record/display.uri?eid=2-s2.0-85168489146&origin=inward&txGid=4e344c3246fc04aa8208df48613b808d
https://www.scopus.com/record/display.uri?eid=2-s2.0-85168489146&origin=inward&txGid=4e344c3246fc04aa8208df48613b808d
https://www.scopus.com/record/display.uri?eid=2-s2.0-85168489146&origin=inward&txGid=4e344c3246fc04aa8208df48613b808d

Al A gall sLall) e ) () bl AL B
sl Qe g e [ pgsall

AoaLatdy g A3 gAY il ol Aaa

Lo 138 Gudaill caalgl) (0 gilally AaSlaall Clehals Aalaiall aclgill & yiayeh AgySuuall AaSaall Aa8Y Caaaa 2
agial) 21 i 138 Z31Y) 5 Belydly oo agiall o lgaSa jaan of AeSadll 6 AaSlad) Clela) gl
Al clisie 4§ alaeY) Aysiny Cpagiall o aSat ol laloaiag deSaal) aodiid 2D e YV 52l (8

"ale Wy
leilind JS Ll 3 Alole daSan A Loy e (f cany iy dpaliall Gdeall 7 j0ay58 AuSna e a5,
ol AeSlas 2 aly GLlY) e aglS lealdl agile eaall o LS Al dalladl Cpall 8 spaiial) Joall e

b Lo AeSaall cuanily a1 i Lo o)) Al pall diha e sllall e (5 Se
el ) Al

= O GleSladll A agial mualy e 2 DU \,3.1\); dale colS Lewss clilay) s cale gl
Jae jslaiy (%Y 1) 455 Jane say clagia VYV Jual (o 70 aSlaall ey 88y ety 2y ol (Sl 45
AT Legie V) aSlaall iy WS (%) 0) A5Lall Lidluge 5 daSaay (%) F) Adsall Ay Sal) deSadl) 455
o Sl cASkalal) 435y AglSa) il oda 2xind Yy L Aliall dypunall (A agil) aaen (1 (%1)

Loaall Jeae e el ) ity agaliil) 1g3ad slaasll of Y OV e

Cidall 45
5 LAY it 1S Lagy Cpidall Gaegiall o ) aSlaall piipall 25580 Jane el ey o (mil) e
giallee cplladlly cpaladdl e S ) A1 38y ocpalhgally gl Y] sy lgamysin o3 A1 ()
Ao puiial) AL A8l o Gugibe asdy JUal) Jas Ao ¢ ALY 028 (pand Lo LSl A0l
ala) sla¥) Luzd B (daaw) A5l cV Ge adipall anall SudTddS L8 AN Je Al Al
LAY Aleall e (i€ e S 0l ) (oall capma e el 2aell Dl lld aas T AaSaal)

" Philippe Kirsch, The International Criminal Court: From Rome to Kampala, John Marshall Law
Review, vol 43, no 3, 2010. Robert Cryer, Witness evidence before international criminal tribunals,
The law and the practice of International Courts and Tribunals, vol 2, no3, 2003

" DANIEL (J . Rearick) : « INNOCENT Until Alleged Provisional release at the ICTR » Harvard
international, summer 2003, p 3

" The Doctors' Trial (officially United States v. Karl Brandt et al.) was the first of 12 war crimes trials of
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German doctors held by the United States authorities in their zone of occupation at Nuremberg,
Germany, after the end of World War Il. These trials were held before American military courts, not
before the International Military Tribunal, but took place in the same chambers at the Palace of
Justice. The trials are collectively known as the "Nuremberg Subsequent Trials" and are formally
known as the "Nuremberg Military Tribunal Trials" (NMT). Twenty of the twenty-three defendants
were doctors (Victor Brack, Rudolf Brandt, and Wolfram Sievers were Nazi officials), and they were
accused of involvement in human experimentation and mass murder under the guise of euthanasia.
Josef Mengele, a prominent Nazi doctor, escaped from captivity. , The judges heard by the first
military court were Walter B. Beals (presiding judge) of Washington, Harold L. Sebring of Florida,
and Johnson T. Crawford From Oklahoma, with Victor C. Swearingen, former special assistant to
the United States Attorney, as alternate judge. The lead prosecuting attorney was Telford Taylor, and
the lead prosecutor was James Meany. The indictment was filed on October 25, 1946; the trial lasted

from December 9 of that year to August 20, 1947. Of the 23 defendants,

- -

Aataal) @) 5 S8y

That seven were acquitted and seven received death sentences; the rest received sentences ranging from
10 years to life imprisonment.

AN Jayll 3

https://web.archive.org/web/20191029144305/https://www.ushmm.org/wlc/en/index.php?Moduleld=100
07035

" John E. lockwood: Legal positivism and the Nurmberg judgiment, A.J.I.L, 1998, no. 2, April, vol 42, P.

405 et ss.
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" The ICTY Trial Chamber drew that distinction in Kvocka, holding that member of a JCE who shared
the intent to commit the planned crimes qualified as co-perpetrators, while members who did not
share that intent but knowingly contributed to the JCE qualified as aiders-and-abettors. Kvocka, Trial
Judgment, paras. 282, 284. The Appeals Chamber disagreed, insisting on the traditional
undifferentiated approach to JCE. Kvocka, Appeals Judgment, para. 91. 136 Jens D. Ohlin, The Co-
Perpetrator Model of Joint Criminal Enterprise, 14 Annotated Leading Cases of the Int’l Crim. Tribs.
739, 742 (2008)
" Hans Ehard: The nuremberg tril against the major war criminnal and innternnational law, A.J.I.L,
no. 2, APril, vol. 43, p. 223 <1949
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" The U.S.-China competition in waters of the Indo-Pacific, harboring an array of security dilemmas,
has ignited debates about the likelihood of war and adequate diplomatic, military, and legal remedies
to prevent such a catastrophe. Tumultuous periods of human history such as the 1930s, WWII, and
the Cold War, where the same topics were relevant, could offer some wisdom. International law and
judicial mechanisms that emerged during that time with the intention to preserve peace by legal
means and deter mass atrocity, have seen their authority and legitimacy repeatedly tested—from the
Korean War, through the Irag War, to the Syrian War, to name a few. International criminal tribunals
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are one such peace instrument. In 1945, the Nuremberg and Tokyo Tribunals were established
prominently featuring the crime against peace. The trials sent out a clear warning to states whose
leaders engaged in revising the status quo.

Aleksandra Babovi¢, Justice on Trial: Opening Up the Black Box of the Tokyo Tribunal,
https://www.cirsd.org/en/expert-analysis/justice-on-trial-opening-up-the-black-box-of-the-tokyo-
tribunal
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‘ E.g., Prosecutor v. Milan Milutinovi¢ et al., Case No. IT-05-87-A, Public Redacted Version of the
“Decision on Vladimir Lazarevi¢’s Second Motion for Temporary Provisional Release on the
Grounds of Compassion” Issued on 21 May 2009, 22 May 2009, para. 9; Prosecutor v. Vujadin
Popovi¢ et al., Case No. IT-05-88-AR65.8, Decision on Prosecution’s Appeal against Decision on
Gvero’s Motion for Provisional Release, 20 July 2009 (public redacted version), para. 11.
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' Gali¢ Appeal Judgement, para. 37; Kayishema and Ruzindana Appeal Judgement, paras. 51 and 55;
FurundZija Appeal Judgement, para. 177.
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° FurundZija Appeal Judgement, paras. 196 and 197. See also Akayesu Appeal Judgement, para. 90 et
seq., Celebi¢i Appeal Judgement, para. 682 et seq., and para. 698 et seq.
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' The Prosecutor v. Barayagwiza, Decision (Prosecutor’s Request for Review and Reconsideration),
Case No. ICTR-97-19-AR72, 31 March 2000, para. 35.
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" Cf. Musema Appeal Judgement, para. 50 (“It is correct to state that the sole fact that evidence is
proffered by the accused is no reason to find that it is, ipso facto, less reliable. Nevertheless, the
source of a document may be relevant to the Trial Chamber’s assessment of the reliability and
credibility of that document. Where such a document is tendered by an accused, a Trial Chamber
may determine, for example, if the accused had the opportunity to concoct the evidence presented
and whether he or she had cause to do so. This is part of the Trial Chamber’s duty to assess the
evidence before it.”).

* v. Ratko Mladi¢, Case No. IT-09-92-AR73.1, Decision on Ratko Mladi¢’s Appeal Against the Trial
Chamber’s Decisions on the Prosecution Motion for Judicial Notice of Adjudicated Facts, 12
November 2013 (“Mladi¢ Decision of 12 November 2013)], para. 9; Prosecutor v. Dragomir
Milosevi¢, Case No. IT-98-29/1-AR73.1, Decision on Interlocutory Appeals Against Trial
Chamber’s Decision on Prosecution’s Motion for Judicial Notice of Adjudicated Facts and
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Prosecution’s Catalogue of Agreed Facts, 26 June 2007 (“Dragomir Milosevi¢ Decision of 26 June
2007”), para. 5.

" Stanigi¢ and Zupljanin Appeal Judgement, para. 470; Nyiramasuhuko et al. Appeal Judgement, paras.
68, 138, 185, 295, 431, 2467; Popovi¢ et al. Appeal Judgement, para. 131; Nizeyimana Appeal
Judgement, para. 286.

" Théoneste Bagosora et al. v. The Prosecutor, Case No. ICTR-98-41-A, Decision on Anatole
Nsengiyumva’s Motion for Judicial Notice, 29 October 2010 (“Bagosora et al. Decision of 29
October 2010”), para. 7; The Prosecutor v. Edouard Karemera et al., Case No. ICTR-98-44-
AR73(C), Decision on Prosecutor’s Interlocutory Appeal of Decision on Judicial Notice, 16 June
2006 (“Karemera et al. Decision of 16 June 2006”), para. 40.
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* Tolimir Appeal Judgement, para. 23; Mladi¢ Decision of 12 November 2013, para. 24; Karemera et al.
Decision of 16 June 2006, para. 39.
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' Karadzié Appeal Brief, paras. 116, 134; T. 23 April 2018 p. 108.
" Phénéas Munyarugarama v. Prosecutor, Case No. MICT-12-09-AR14, Decision on Appeal Against the
Referral of Phénéas Munyarugarama’s Case to Rwanda and Prosecution Motion to Strike, 5 October

2012 (“Munyarugarama Decision of 5 October 2012”)], para. 6.

' Seselj Appeal Judgement, para. 11; Stani$i¢ and Zupljanin Appeal Judgement, para. 968; Bizimungu
Appeal Judgement, para. 370; Pordevi¢ Appeal Judgement, para. 23; Gali¢ Appeal Judgement, para.
117; Rutaganda Appeal Judgement, para. 26; Aleksovski Appeal Judgement, para. 107. Cf.

Munyarugarama Decision of 5 October 2012, para. 5 (noting the “normative continuity” between the
Mechanism’s Rules and Statute and the ICTY Rules and the ICTY Statute and that the “parallels are
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not simply a matter of convenience or efficiency but serve to uphold principles of due process and
fundamental fairness, which are the cornerstones of international justice™).
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' Dragomir Milosevi¢ Decision of 26 June 2007, para. 16; Karemera et al. Decision of 16 June 2006,
paras. 49, 52. See also Mladi¢ Decision of 12 November 2013, para. 81.
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\ (51) Karel (Vazakh ) : « La convention européenne des droits de I’ homme », paris 1964, p 18 (51)
s_2sKhalilov
the presumption of innocence is provided for in Article 6.2 of the European Convention, and this
right is part of the right to a fair trial. Khalilov Yunis underlined: “The condition "until proven
guilty according to law™ reflected in Article 6.2 of the Convention contains an extremely
important prohabitation: the inadmissibility of using illegal evidence to prove a person's guilt.
The Court leaves the question of "proof under the law" to the national law of the States that have
ratified the Convention, and it merely examins whether it has been abused
" Khalilov, Y. (2024). Ibid 24
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' HERCZEG, Jifi. Vliv medializace trestniho stihani na odpovédnost statu za dodrzeni spravedliveho
procesu. (in English “Infl uence of the mediation of criminal prosecution on the responsibility of the
state for the observance of a fair trial”’). Trestni pravo, 2017, no. 3, p.4

" judgment of the European Court of Human Rights, Minelli v. Switzerland, application no. 8660/79, of
25

March 1983; Judgement of the European Court of Human Rights, llgar Mammandov v Azerbaijan,
application no. 15172/13, of 22 May 2014

"7 A. Ashworth and J. Horder, Principles of Criminal Law (Oxford University Press 2013), p.71
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' H.L. Ho, “The Presumption of Innocence as a Human Right” in P. Roberts and J. Hunter (eds),
Criminal Evidence and Human Rights: Reimagining Common Law Procedural Traditions (Hart
Publishing 2012), p. 259.

" Coleman, M. (2020). The Tension between the Presumption of Innocence and Victims’ Participation
Rights at the International Criminal Court. International Criminal Law Review, 20(2), 371-393.
https://doi.org/10.1163/15718123-01906004
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' For some examples of this debate, see A. Ashworth, ‘Four Threats to the Presumption of Innocence’,
123(1) S. African Law Journal (2006) 63-97, pp. 73-74; T. Weigand, ‘There is Only One
Presumption of Innocence’, 42(3) Netherlands Journal of Legal Philosophy (2013) 193
204, DOI: 10.5553/NJLP/221307132013042003003; Ho, supra note 5; M. Tulving, ‘Presumption
of Innocence Versus a Principle of Fairness’ 42(3) Netherlands Journal of Legal Philosophy (2013)
205-224, DOI: 10.5553/NJLP/221307132013042003004; A. Duff, ‘Presumptions Broad and
Narrow’ 42(3) Netherlands Journal of Legal Philosophy (2013) 268-274, DOI:
10.5553/NJLP/221307132013042003008.

" Schabas and McDermott, supra note 6, p. 1639, para. 11; 1996 Preparatory Committee ii, see note 14,
p 194.

' Gregory S. Gordon, “Toward an international criminal procedure: due process aspirations and
limitations”, 45(3) Columbia Journal of Transnational Law (2007), 635, 669-670
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! Larry Laudan, supranote 21; Magnus Ulvang, “Presumption of innocence versus a principle of
fairness”, 42(3) Netherlands Journal of Legal Philosophy (2013), 215; T. Weigend, supra note 25,
pp. 196, 198; Ashworth ibid., p. 244.
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M.C. Bassiouni (ed), The Legislative History of the International Criminal Court, Vol. 1 Transnational
Publishers (2005) p. 85
2 Theodore Ngoy llunga WA Nsenga, The Presumption of Innocence before the International Criminal
Court, Thesis, Oxford Brookes University, 2011
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! HLL. Ho, “The Presumption of Innocence as a Human Right” in P. Roberts and J. Hunter

(eds), Criminal Evidence and Human Rights: Reimagining Common Law Procedural
Traditions (Hart Publishing 2012), p. 259.

2 Zappala, Salvatore, ‘Presumption of Innocence’ in A. Cassese (ed.), The Oxford Companion to
International Criminal Justice (OUP 2009), 457
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! M.C. Bassiouni, ‘Human Rights in the Context of Criminal Justice: Identifying International

Procedural Protections and Equivalent Protections in National Constitutions’, 3 Duke Journal of
Comparative & International Law (1993) 235-298, at pp. 235-236. International Covenant on Civil
and Political Rights Article 14(2); European Convention on Human Rights Article 6(2); American
Convention on Human Rights Article 8(2); African Charter on Human and People’s Rights
(published on 27 June 1981, entry into force 21 August 1986) 1520 units 217 Article 7(1)(b); icc
Statute Article 66.

% The Prosecutor v. Thomas Lubanga Dylon, icc-01/04-01/06, Appeals Chamber, International Criminal
Court, Judgment on the Appeals of the Prosecutor and The Defense Against Trial Chamber I’s
Decision on victims’ Participation of 18 January 2008, 11 January 2008, para. 97. M. Coleman, ‘The
Tension between the Presumption of Innocence and Victims® Participation Rights at the
International Criminal Court’, 20 International Criminal Law Review (2020) 371-393, DOI:
10.1163/15718123-01906004.

% A. Stumer, The Presumption of Innocence (Hart, Oxford, 2010) p. 3; M. Hale, Historia Placitorum
Corone (1736), pp. 289, 290; F. Quintard-Morénas, ‘The Presumption of Innocence in the French
and Anglo-American Traditions’, 58(1) American Journal of Comparative Law (2010) 107-149, at
p. 116
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L IccC, Prosecutor v. Ruto et al., icc-01/09-01/11, Trial Chamber V(A), Decision No. 5 on the Conduct of
Trial Proceedings (Principles and Procedure on ‘No Case to Answer’ Motions), 3 June 2014ICC,
Prosecutor v. Ruto et al., icc-01/09-01/11, Trial Chamber V(A), Public Redacted Version of
Decision on Defense Applications for Judgments of Acquittal, 5 April 2016. This kind of motion
was raised at the International Tribunal for the former Yugoslavia in city, Prosecutor v. Muci¢ et al.,
it-96-21-T, Trial Chamber, Order on the Motions to Dismiss the Indictment at the Close of the
Prosecutor’s Case, 18 March 1998. The motion in both cases was rejected, but it resulted in Rule
98bis

2 Sandra Fredman, Human Rights Transformed: Positive Rights and Positive Duties (Oxford University
Press 2008), pp. 66-89.

® There is a debate between theorists advocating a narrow application limiting the duty to factfinders and
theorists demanding a wider application to other authorities as well. See for Narrow Theorists: Larry
Laudan, supra note 22; Richard L. Lippke, Taming the presumption of Innocence (Oxford
University Press 2016). See for Broader Theorists: Anthony Duff, supra note 1.

* H.L. Ho, ‘The Presumption of Innocence as a Human Right’, in P. Roberts and J. Hunter (eds.),
Criminal Evidence and Human Rights, (Hart, Oxford, 2012), pp. 267—268; McDermott, supra note 4,
p. 44; International Law Commission, Yearbook of the International Law Commission 1993, vol ii,
part 2 (1994) UN Doc No a/cn.4/ser.a/1994/Add.1 (Part 2) 119; icty, Prosecutor v. Muci¢ et al., it-
96-21-T, Trial Chamber, Judgement, 16 November 1998, para. 600.
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! Prosecutor v Gaddafi 1CC-01/11-01/11, A Ch (12 June 2012) paras 24—26; Viorel Burzo v Romania
App Nos 75109/01 and 12539/02 (ECtHR, 30 June 2009) para 156
" Michelle Coleman, supra note 21, p. 105
" H.L. Packer, The Limits of the Criminal Sanction (Stanford University Press 1968), pp. 160-161

[Emphasis added].
* Anthony Duff, supra note 1, p. 179
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‘e Stephanos Stavros, The Guarantees for Accused Persons under Article 6 of the European Convention
on Human Rights (Martinus Nijhoff 1993), pp. 50-51. 90 Michelle Coleman, supra note 21, p. 128.
Y .
Michelle Coleman, supra note 21, p. 128.
" Ibid. 458
* 7 A. Ashworth and J. Horder, Principles of Criminal Law (Oxford University Press 2013), p.71
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' H.L. Ho, “The Presumption of Innocence as a Human Right” in P. Roberts and J. Hunter (eds),
Criminal Evidence and Human Rights: Reimagining Common Law Procedural Traditions (Hart
Publishing 2012), p. 259.

" Pamela R. Ferguson, “The presumption of innocence and its role in the criminal process”, 21(2)
Criminal Law Forum (2016), 137

' Larry Laudan, “The presumption of innocence: material or probatory?”, 11(4) Legal Theory (2005),
340.

* Michelle Coleman, supra note 21, p. 12

" Ibid.
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" Paul Roberts and Adrian Zuckerman, Criminal Evidence (Oxford University Press 2010), p. 231

" T. Weigend, supra note 25, pp. 193-194; P.J. Schwikkard, Presumption of Innocence, Juta & Co
(1999), p. 22

" Pamela R. Ferguson, supra note 30, p. 135

* Robert and Zuckerman, supra note 35, p. 233; John M. Phillips, “Irrebuttable presumptions: An
illusionary analysis”, 27(2) Stanford Law Review (1975), 449, 451; P.J. Schwikkard, supra note 36,
p. 24.

* John D Lawson, The Law of Presumptive Evidence, A.L. Bancroft & Co. (1885) p. 555; C. Collier,
“The improper use of presumptions in recent criminal law adjudication”, 38(2) Stanford Law Review
(1986), 423.
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" Article 11(1) UDHR; Article 14(2) ICCPR; Atrticle 8(2) ACHR; Article 6(2) ECHR. Also see H.L. Ho,
supra note 26, p. 259; Stefan Trechsel, supra note 28.
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' Michelle Coleman, The Presumption of Innocence in International Human Rights and Criminal Law,
Op, cit p24
(A Angdall cdyyall Aagill Sl asiall ael) ) b Glud) Gsda Alen 10 aeal dass dbiae L3 —aal) @llig
Y)oya Y 449A

' Ashworth, “Four Threats to the Presumption of Innocence”, 10 International Journal of Evidence &
Proof (2006), 241, 249; S. Baradaran, “Restoring the Presumption of Innocence”, 72 Ohio State Law
Journal (2011), 723; H. Stewart, “The Right to be Presumed Innocent”, 8 Criminal Law &
Philosophy (2014), 407; P. DeAngelis, “Racial Profiling and the Presumption of Innocence”,
Netherland Journal of Legal Philosophy (2014), 43; P. Tomlin, “Could the Presumption of Innocence
Protect the Guilty?”, 8 Criminal Law & Philosophy (2014), 431; V. Tadros, “The Ideal of the
Presumption of Innocence”, 8 Criminal Law & Philosophy (2014), 449

' Larry Laudan, supra note 21; Magnus Ulvang, “Presumption of innocence versus a principle of
fairness”, 42(3) Netherlands Journal of Legal Philosophy (2013), 215; T. Weigend, supra note 25, pp.
196, 198; Ashworth ibid., p. 244.

* Michelle Coleman, supra note 21, p. 44.

° The African Charter, Provisions Applicable to Proceedings Relating to Criminal Charges N(6)(e),

N(6)(e)(1).

——
[REY
co
D
H

Nl



Al A gall sLall) e ) () bl AL B
e gpee [ gl

AoaLatdy g A3 gAY il ol Aaa

oaliEl maay o padd Al aas Sae 4l o sl dgtall Clelay) o5l e 1 2l atd
Ailis dapa QL Gad sl Tl ymay Jah Gaalaill SUE ial 5 iy o s - Jgnial) (g5l se)l
o SV e5all DA Gulaill I (& o sebull ol scalh ¢ Jsall Agliall @lelal) 5l Casas
Gohat ) salinal) Bsiall e gl Gaadai Jimy "Gadd O sllacaal exiall alaiuls ALl dled)
Gy A Gy el Ol Llandip e Zud 8 GLELY) Adje cuzd (Gl 1 e Slis Vagiall o L
S JEe) 385 aginy Cpaa il il e Wady di eomagiall o i ' (Aliall ddenl e Gl
Sleha¥) sl e (V) 1T salally dpzmdll Gl U 1)y ASad) L)) agelid J8 cJsiall slein
OBl mas agial) Culs ) Al palasl ) s pabEY) o) dald g8 e 136 ¢ Joall dblial
Jaball e DA e "meall e JH () Gl e an Ulasd e Gl (8 (JY) gl 501 )8
S peelas Jd' (Jliie) 5,80 agiay iyt il Gl Glld 8 Lay (V) e laa L o Al 5a0sl
il Gadtll HUad) Sae hib oSls ASlaall Jd Gulill SUE maay oaliaY) o ks i

faglall Cehayl
nsk (8 aeLall ludy) (5 ghald Aug, o) AaSaall Ailiad (gilow Aulonl) Auilial) AaSaall crasdin) g~
Slo seenll aaid ol g e Y Aklal) cllaludl e bl clagaill Gl 18 a3l die o sedall 138
G s T Aeainall Aladl) Al U8 e fBg i o liaee Sty (ide 48 4agdal ol slEeY)
O o g Beal) aalit) MY alall sl Gl canls Bl e "Aale Al IS Lo udi (K

' M.C. Bassiouni (ed), The Legislative History of the International Criminal Court, Vol. 1 Transnational
Publishers (2005) p. 85; Gregory S. Gordon, “Toward an international criminal procedure: due
process aspirations and limitations”, 45(3) Columbia Journal of Transnational Law (2007), 635, 669—
670; William A. Schabas, Yvonne McDermott, supra note 9, Mn. 11-14

" he difference is present between ICCS, Article 66 which deals with presumption of innocence and
Avrticle 67 which deals with rights of the accused. 66 Prosecutor v Mbarushimana ICC-01/04-01/10-
51, PT Ch I (31 January 2011).

" 7 Ibid., para 8.

* William A. Schabas, Yvonne McDermott, Article 66, in, Otto Thriftier, kai ambos, Commentary on the
Rome Statute of the International Criminal Court, Observers’ Notes, Article by Article, Publisher:
Beck/Hart Publishing, Editors, 2015.

* echr, X v. Netherlands, 27 dr 37, 1981; icc, Prosecutor v. Mbarushimana, icc-01/04-01/10-51, Pre-
Trial Chamber i, Decisions on Defense Request for an Order to Preserve the Impartiality of the
Proceedings, 31 January 201, para. 161.
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" Prosecutor v. Mbarushimana, icc-01/04-01/10-51, Pre-Trial Chamber i, Decisions on Defense Request
for an Order to Preserve the Impartiality of the Proceedings, 31 January 2011.
" McDermott, supra note 4, p. 42; ICC, Situation in Kenya, icc-01/09, Pre-Trial Chamber ii, Decision on

the “Application for Leave to Participate in the Proceedings before the Pre-Trial Chamber relating to
the Prosecutor’s Application under Article 58(7)”, 11 February 2011, para.22.
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" In his closing argument, Derek Chauvin's defense attorney emphasized to the jurors that his client
should be assumed innocent about the accusations he faced in relation to the death of George Floyd.
Chauvin was found guilty of the crime, however, the idea of presumption of innocence, which is
widely recognized as crucial in safeguarding the rights of the innocent against unjust convictions, was
nonetheless upheld in this case. Michelle Coleman argues that the concept of "presumption of
innocence™ is paradoxical because it is considered both an ancient criminal law principle and a crucial
element in contemporary human rights accords and international criminal law statutes. The principle

is widely recognized and included into the criminal codes and statutes of many nations, as well as

international and regional human rights treaties and international criminal courts. While the
presumption of innocence is widely accepted, there is no consensus on its precise definition and the
specific circumstances in which it is applied. An analysis of the practices employed in various
international courts and tribunals can offer some insight into the matter, even though these methods
may differ from those established by national jurisdictions

Coleman, M. (2021). Right without remedy? The development of the presumption of innocence at the
International Criminal Court. International Criminal Law Review, 22(5-6), 875-894. Doi:
10.1163/15718123-bjal0107.




MY LY ppanna™ al ) asll jdlall Alaall - AaSaa dpale Ay g0 — Loabaiy) g 4 gD cilad ) Alaa
(ISSN: 2356 - 9492)

G sl 4 aiiie padd JS ) gmpdl of e il aeldll e (V)Y sacldl) an L) algdl
Loo ¢"agd el Jasid aoussl Gl (panca 3ac ) 038 ) eaalsll (g "o ol ail) Caals La g gy Giliad
el alg) J8 2anll L6 Lelaay

3l 5l (ol i) 3all Ay gilell Y

a3) Vsl AgUall el 8 3aS se il (alysl dpeal Cas agdl Ayygyum Un Aaasd) EDAN SEY) o)
G Al e el il e il i ¥ Ll LAY Gaaall e el Jlepdl aly adl ae
05 O S S 3 o ped) e Bl sl sl el eWla b e JUlls Lead lehaua ) ey
AaSad) dcl Hla Aals dpaal 13 Bl 13

254l Alelas |

i dgay ey cleapla o AaSad) deld Ja1s o gn <2V Alalaal dale 3ac 8 3o )yl yalya) ) el Caay
Iy« agiall AaSaall iliaill 33eaY) Ly Lains l Alebeall e T 8elpl Gl iV (s of cong Al
Ju Les cagiall ao agleliis agilabee 4S04 Jally Jalailly Soaill ASad) glgsse mams VI Gy cpals
Glalud) Jalad 48 (u€ay el Jaall 3 8 ¢ Jallg Sl (alidl 8 dds (sefing agdl o
s o celld ) ALYl Jdabs SSY) daphll of duadll LG8l die jseall pe Gty ALl
b el JEeY) it agiall pumg 8 A3 U8 Cagphll aen a3 deSad) Caaly o W (uSay
gl ) ey gog 8 5 Sl i agiall g load) s D ciigee e ¢l S a1 1Y) &80
Aandl oda 3l Al aclgill o) L Gaiail) Al 35l AT 52l g8 el Il 8 Balls . Bt Al
Gip ey 4 ALY e LlaY) (a8 agiadl Ga o Bliall ) Caags sehll alil Clas 0
vocilehay) b A LaAl al dala Yl

Ciny seenll lgany &y S 3y gall Gl e Jilug Loyl S el Fia edaaglal) cl il Glaty L g
Glaty Lag anla el 1385 ey 4531y i ol dapa Sl agiall 3l of laolie daga HlaeY) 8 32 (o

Al )y Al oglall dae Y 99A alal Ldoall Laliall LSl o Lily bl Logy A8l somls e gals o)
Y60 m Yov £ 001 anadl ¢ ygms Vs dualid) dad)

" Zappala, Salvatore ‘The Rights of the Accused' in Antonio Cassese, Paola Gaeta and John RWD Jones
(eds) The Rome Statute of the International Criminal Court. A Commentary, vol. Il (OUP 2002).
1343-1344

——
[REY
co
D
co

Nl



Al A gall sLall) e ) () bl AL B
e gpee [ gl

AoaLatdy g A3 gAY il ol Aaa

o Sarbise o dulu awlie o ) 288 Al dlaall Y Blaisehall (aljdl 3 3all Sl
Volgnads el e BT L oS

paadll e o

allatl) =g lie) Cangs - agiall (b Gl ecae cledVl e (miy 4 s 3ol Gaalyil clllkie aaf ()
SISy dakiie seball Gl Al of Slie¥l 8 1Y) ae Wisa Adsal) Aglial) AeSaddl ol
saasial) UsSall HlaeV) 4 alu) alaill ASaT aalis cAdsall Aliall AaSaall ulu) Jlaill 8 \Sgug
Alal) e (Y) T malall Gy el agiall of cudy of aledl ead) e candy edlel sSAal al i
voalall cead) e ady agiall cud cld) ece’ o e zamg gati lly sl Aglial) dSaall  uluY)
s sgn oadd 0S o padl Al Aglall ASadl e (V) T ol Gyl LY sLaY) jeas LS
il Ll uly aaeall o iy Ga 13 o 588 e "pads I€ Bl zha) g Cua Sl
Cslia e (IS Layy AeSlaall Clehaly (alad) ol Ua) & aseiall 138 21 of ) 5LaY) aad cclld aag
Ji L Aaje 8 llad) 4 oSl Sl il gl "Gaanll duld o adle aladl eaddl Y Bl
Lo sy cash adiall sely o ity Bl Lad o (sl (50 ALalSy Agais il ea) ) iy G ASlaall
i A pealiall o Unil (uSaiy Glasall 138 gl Jalls 23558 Ad) e Gandly G5 DA e
Glaludl e Gajiys Gaadl) dlajye 8 g Geall 4 Gall 2y (Jal doss o AaSladll da)la
Sly J8ay Y Gaal ol il Caaa (IS 13 cadlll 8 Ll e AdaS Craall i e sl
o i 4l o Gaall pdi s o i) e OIS 135 egen agid) O e 13 gl el e
T st ALl Ve gy Y W by i o Sl 13 ofd (i)

OSe sha g ciat Tase Ditie agid) s dlea ol gad) amy AT LeSa @lia o8 el e 5l
oyl 13 ol daeliad (V) Gag f Al Asliall AeSaall _ulu) aUail) (g (1) (1) TV 5okl 3 el

sl o 130 agiall s alialy 20 A e Gl Cials Gl Lt ali calall geaall Jee e B

" Ibid.
" Ibid. 1345-1346

££0m ¢ (s gage cJstiall LAl Jlae gy Y Lay 4031 ¢ agd G adg a0 T
¢ Zappala, S (n31) 1346




TY Y E e ol gl aaed) pdilal) Alaal) - daSae dale 450 — alaiBY) g A I cilad Al Adaa

(ISSN: 2356 - 9492)

oo A o8 (e Canl Y Liis ey Cigu paal) B ol A0 A e Gaadl Caalsy alall el
el e ) g

Jsiral) il Yl gy ¥ Loyt e 7

OS L yaatl Ll sleadl) e cany ) diphally YD b el Galiay il sl Gl
Taane Uyl G sl o sa el By \goladind ity A Ay Jostty Loy WY o Lode gl
Dsbiae Gl isass sl (ol o in 135 438y L el i) alasindy Claiy oy g0lal) Ty cdl) oy
slaadlly el ) 5L A paeadil) by A gl geaall andion o Gy plall elea¥) o) i e
Oslall W5 sy o comy ) ) o e Al Agliall daSaddl wlud) HUaill e (1)1 sl e
YY) saldl S cadlgll 8 AaSaall ulll) Sl e i Y LY dege dapall sday Gadaill (sl
seldy ailall gualicy wlad) Uil (e Tey (Gabaill Laalgd) cpilsdlly dleli Al wlad) GUail) g
Al el dalad) galially  Jsall o slaN Lgaly daSaall clepaY)

Loy s 3 Lo A0 sal) Aglind) AaSad) lgicapd ) ubeall Wy o of qamy il ) o iny 130y
i L 5 sl Asylaally ) i DS e Ll I3 2y o (K 805 Aha) s lills ol
ool ol g Alglae me Al Alial) LSadl) cilajlass Al uled) Gy 388 s oS
WA

— alall sl anads — Ggiall 3 ieald) saled Jal Aedie 3830 — Slall ol sl 8 Aygael) — bl ol
VYO ua Yo VY)YV E — iy — lje sauald daala

O ol sl Ly allas e salally V0 Jlee aliall aSall Caypan ¢ sty S dyysgen A gudasll (agady olld o
Jabe gl 355 A Yoo Ve uadg Vo 8 AR dpeal sl il ¢ lstin S Ayyseen 3 Al G Gaiat o hals
ol 8 e (asaldl ) }.u;.m 0o )V (O L paall Jsieall Guladll o 1) (el gy cAdall) i)
Sar Jly ilide Gapad dld GIS oy oA Balal ey Sy Agiaall Gl le 4 s 058 o sy alldl
oA, alal) Canses Jsiall slesiadll o Cadgll 5,S0 Hlaa) dag ) ellig Dl sl Wyig ) ubed) Gua Jle
e G Al bl alid) Ca Jy AV e JT aagiday 13a; bl o Gt el e Baliall (eay cclld s
Jsbin W53 sald) e o Aol o padill o) cudn Al ai ) aladl ead) sy 0Ac sald) Alaje b
s Gl

Amrutansku Dash, Dhruv Sharma, Arrest Warrants at the International Criminal Court: Reasonable kil

Suspicion or Reasonable Grounds to Believe?, International Criminal Law Review, vol 16, no 1,
2016, p.159.
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" Art. 18 ICTY Statute and art. 17 ICTR Statute

" 0 Art. 61 (9) Rome Statute: “after the charges are confirmed and before the trial has begun, the
Prosecutor may, with the permission of the Pre-Trial Chamber and after notice to the accused, amend
the charges”

" Zappala, (n27)

* Zappala, Salvatore ‘Rights of Persons during an Investigation’ in Antonio Cassese, Paola Gaeta and
John RWD Jones (eds) The Rome Statute of the International Criminal Court. A Commentary, vol. 1l
(OUP 2002). 1196

* Ibid. 1183
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" All the provision mentioned have in common the wording ‘everyone charged with a criminal/penal
offence’

Salvatore Zappala, Human Rights in International Criminal Proceedings (OUP 2003) 82

Zappala ¢

% Zappala provides a comprehensive explanation of how it is fair to anticipate that the presumption of

innocence is applicable throughout the entire process, from the moment suspicion is raised to the
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moment of conviction, including both the pre-trial inquiry and the trial proceedings. The argument
pertains to the ineffectiveness of applying this principle only during the trial. This is because if it is
not applied before the confirmation of charges, it could cause irreparable harm to the individual's
rights. For instance, the suspect may be portrayed as a criminal or subjected to asset-freezing
measures. The same principle also applies to the prosecutor, who is responsible for investigating
both incriminating and exonerating circumstances. If the presumption of innocence does not apply,
the prosecutor must actively hunt for evidence that could prove the accused's innocence.
circumstances do not have reason to exist. Lastly, it would be implausible to expect that the judge
responsible for the review of the charges already consider the accused as guilty

Zappala (n31)

YL Al e r‘bb"u_j

’ Zappala, ‘The Rights of Accused’ (n 52) 1344. In literature there can be found an argument

that in the Continental system the presumption of innocence does not mean that the onus probandi
lies on the Prosecutor, but due to the civil law court’s obligation to establish the truth it is rather
imposed on the judge (see Muhammad (n 16) 150). However, such an argument referring to all
civil law countries should be considered as too general since at least the Polish Code of Criminal
Procedure provides directly that the burden of proof lies in Prosecutors’ hands. See for further
explanation on the Continental system regarding the burden of proof using Germany as an
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FOR THE FOREGOING REASONS, having considered all the evidence and the arguments of the '

parties, the Statute and the Rules, the TRIAL CHAMBER finds, and imposes sentences, as follows:

With respect to the first accused, ZEJNIL DELALIC:

Counts 13 and 14: NOT GUILTY of a Grave Breach of the Geneva Conventions of 1949 (willful killings)
and a Violation of the Laws or Customs of War (murders).

Counts 33 and 34: NOT GUILTY of a Grave Breach of the Geneva Conventions of 1949 (torture) and a
Violation of the Laws or Customs of War (torture).

Count 35: NOT GUILTY of a Violation of the Laws or Customs of War (cruel treatment).

Counts 38 and 39: NOT GUILTY of a Grave Breach of the Geneva Conventions of 1949 (willfully
causing great suffering or serious injury to body or health) and a Violation of the Laws or Customs of
War (cruel treatment).

Counts 44 and 45: NOT GUILTY of a Grave Breach of the Geneva Conventions of 1949 (inhuman
treatment) and a Violation of the Laws or Customs of War (cruel treatment).

Counts 46 and 47: NOT GUILTY of a Grave Breach of the Geneva Conventions of 1949 (willfully
causing great suffering or serious injury to body or health) and a Violation of the Laws or Customs of
War (cruel treatment).

Count 48: NOT GUILTY of a Grave Breach of the Geneva Conventions of 1949 (unlawful confinement
of civilians).

Daryl A. Mundis, ICTY (Appeals Chamber): Prosecutor v. Delalié¢ ("Celebi¢i Case") Published online by
Cambridge University Press: 10 July 2017

ey el
Prosecutor v Brdjanin (Krajina) (Judgment) 1T-99-36-T (1 September 2004) 22
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' Definition of ‘pre-trial detention’ given by the Fair Trials organization:

https://www.fairtrials.org/campaigns/pre-trialdetention

2 Wayne Jordans, The Practice of ‘Witness Proofing’ in International Criminal Tribunals: Why the

International Criminal Court Should Prohibit the Practice, Leiden Journal of International Law, vol
22, no 3, 2009.

" Zappala, S (n 42). 1185
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' Richard L. Lippke, supra note 71, p. 159; Caroline L. Davidson, “No Shortcuts on Human Rights: Bail
and the International Criminal Trial”, 60(1) American University Law Review (2010), 13; J. Thaler,
supra note 16, p. 451; Rinat Kitnai, “Presuming Innocence”, 55(2) Oklahoma Law Review (2002),
286-287.

" William A. Schabas, Yvonne McDermott, supra note 9, pp. 1964-1965 nn. 110 124.

" Bell v Wolfish 441 US 520, 533 (1979). Canada adopts a similar position: R v Pearson (1993) 17 C.R.
(4th) 1, 77 CCC (3rd) 124. For a history of bail jurisprudence in USA, see M.J. Hegreness,
“America’s Fundamental and Vanishing Right to Bail”, 55 Arizona Law Review (2013), 909.

f O’Callaghan [1966] IR 501. This approach is also adopted by New South Wales: P. Shrestha, “Two
Steps Back: The Presumption of Innocence and Changes to the Bail Act 2013 (NSW)”, 37 Sydney
Law Review (2015), 47.

* Scotland: Criminal Procedure (Scotland) Act 1995, s. 23B

" Yvonne McDermott, Fairness in International Criminal Trials (Oxford University Press 2016), pp. 42—
44; ICC Statute, art 60(2); Rules of Procedure and Evidence, Special Tribunal for Lebanon (29 Nov.
2010) (STL RPE) 2 102; Prosecutor v Bemba ICC-01/05-01/08, PT Ch Il (14 Aug. 2009) para 77.
The ICCPR, Article 9(3) also states “it shall not be the general rule that persons awaiting trial shall
be detained in custody.”
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' 0 Letellier v France (1991) 14 EHRR 83, para 35. See also B v Austria (1990) 13 EHRR 20, para 42;
Yargci and Sargin v Turkey (1995), 20 EHRR 505, para 50.
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" P. Leach, “Automatic Denial of Bail and the European Convention”, Criminal Law Review
(1999), 300 [Emphasis added].

* Lonneke Stevens, “Pre-trial detention: the presumption of innocence and Article 5 of the
European Convention on Human Rights cannot and does not limit its increasing use”, 17
European Journal of Crime Criminal Law and Criminal Justice (2009), 170-171; Lonneke
Stevens, “The meaning of the presumption of innocence for pre-trial detention: an empirical
approach”, 42(3) Netherlands Journal of Legal Philosophy (2013), 246247
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' Pamela R. Ferguson, supra note 30, p. 154
Y .
Ibid. para 38
" WGAD, Report of the WGAD (2005) UN Doc. E/CN.4/2006/7), para. 64
* HRC, 788/1997, Cagas v. Philippines, para. 7.3
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"WGAD, Nyanzi v. Uganda (Opinion no. 57/2017), 24 August 2017, para. 61(e)
" EJJC: Analysis of the replies to the Green Paper on the Application of EU Criminal Justice Legislation
in the field of detention. 3
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EJJC: Analysis of the replies to the Green Paper on the Application of EU Criminal Justice
Legislation in the field of detention. 3

" Art. 92 Rome Statute is very specific in regulating the provisional arrest, in fact the article includes
information on how to draft the request, who is competent to issue the request and how to deal with
surrender and provisional arrest in one of the State parties.

" Cassese, A, Gaeta, P and Jones, J RWD (eds) The Rome Statute of the International Criminal Court. A
Commentary, vol. 11 (OUP 2002), 1247
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" Article 58 (1) outlines all the prerequisites that must be met for the Pre-Trial Chamber to issue a
warrant of arrest. The first prerequisite for the issuance of an arrest warrant is the presence of
"reasonable grounds to believe” that an individual has committed a crime within the jurisdiction of
the Court. In the case of Prosecutor v. Lubanga Dyilo, the Pre-Trial Chamber determined that
"reasonable grounds to believe" is equivalent to "reasonable suspicion.” This standard, established by
article 5.1.c of the ECHR, allows for the restriction of someone's freedom in order to bring them
before the Court.

The Pre-Trial Chamber adopts a similar position in its subsequent rulings on the cases of the Prosecutor v.

Ahmad Harun and Al Kushayb, as well as the Prosecutor v. Bemba Gombo. In these instances, the
Chamber acknowledged the duty to interpret the phrase "reasonable ground to believe™ in accordance
with internationally accepted human rights norms, adhering to European standards and the legal
decisions of the Inter-American Court of Human Rights (IACtHR).

Pikis, Georgios M., The Rome Statute for the International Criminal Court: analysis of the Statute,

the rules of procedure and evidence, the regulations of the Court and supplementary instruments
(Nijhoff, Leiden 2010), 106-107
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' Coleman, M, 'Right without Remedy? The Development of the Presumption of Innocence at the
International Criminal Court' (2021) International criminal law review 1, 11
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Khablo, O. Yu. (2022). Ensuring the presumption of innocence when informing the public in

mass media about criminal proceedings. In Communication as a factor of transparency of social
interaction: Psychological, historical, legal, economic and political dimensions (pp. 227-234).
Olsztyn: Elk. Printing Department UWM in Olsztyn.’
" The International Criminal Court (ICC) on Tuesday sentenced Congolese Jean-Pierre Bemba
Gombo to 18 years in prison for war crimes and crimes against humanity committed in the
Central African Republic (CAR) between 2002 and 2003.
daSaal) Ciaag ad
The court found "Jean-Pierre Bemba Gombo guilty beyond reasonable doubt™ as a military commander
of two counts of crimes against humanity (murder and rape) and three counts of war crimes
(murder, rape and pillage).
The crimes were committed in the Central African Republic by a unit of the Movement for the
Liberation of Congo (MLC) between 26 October 2002 and 15 March 2003, the ICC said in a press
release. During this period, former Congolese Vice President Jean-Pierre Bemba Gombo served as
a military commander and knew that MLC forces under his authority were committing or about to
commit the crimes covered by the charges.
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Jean-Pierre Bemba was arrested by the Belgian authorities on 24 May 2008, pursuant to an arrest
warrant issued by the ICC, and was brought before the Court on 3 June 2008. His trial began on 22
November 2010.

A4 5,0l cuald A8
Trial Chamber 111 found that the crimes of murder, rape and pillage were serious crimes.
It also found that two aggravating circumstances applied to the crime of rape, which was committed

against vulnerable victims and with extreme cruelty. The Chamber also found that an aggravating
circumstance applied to the crime of pillage, which was also committed with extreme cruelty.

AN Bl cuald B U3 Y AiLayl
In addition, Trial Chamber III found that the accused’s criminal conduct was of extreme gravity and
is satisfied that there are no mitigating factors in this case.

¢ ICC~01/05-01/08-103~tENG-Corrai, dpzaill ¢ suase Loy san ola i alall eaall cdlall 4aliall Ladl
¢ oA Ui/ paaian VY GEIEN Daneail) 5500 ¢ Llaiall A oli LAl cAAIEN el 5yl
Lueal) 3503 ¢ ICC~01/05-01/08-32048) dnzaidll ¢ saase Loy s gla 2 alall ead) gl 4glall deSad)
Ol a alad) eadl) (sl Aaliall Aol €Y+ oA J) G/ srann VY cGlanall ASLae Glay ) LA ()
iSlie oliy LA maa EEN Daeall 5300 ¢ ICC-01/05-01/08-807-Corrad) izl « smese Lo um
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" Nor, V.T. (2011). Presumption of innocence as a constitutional basis of criminal proceedings and

its application in the practice of the European Court of Human Rights. Journal of the National
University “Ostroh Academy”. Series: Law, 1(3), 1-24.
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" Fuley, T. (2012). Presumption of innocence: Conceptual approaches. Word of the National School
of Judges of Ukraine, 1(1), 39-53.
" Iheme, W.C. (2020). Blackness in America and the presumption of innocence: How the American

police and mass media poisoned everything. The Journal of Human Rights, Semi-Annual, 15(2),
153-174.
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' M Coleman, The Tension between the Presumption of Innocence and Victims’ Participation Rights at
the International Criminal Court,
https://repository.mdx.ac.uk/download/ed32d64e1249b0d902712499¢534d5413ch6b3b593b25abd51
4454e0e0b0565¢/334904/Final%20
%201CIR%20victims%20v%20presumption%200f%20innocence.pdf
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" De Hert, P, Smis, S and Holvoet, M Convergences and divergences between international human

rights, international humanitarian and international criminal law (Inters entia, Cambridge 2018), 49
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" De Hert, P, Smis, S and Holvoet, M (n5) 11

" Ibid. 13

* 9 For example: fair trial guarantees and rights of the accused (art. 67), the rights to a person during an
investigation (art. 55) and the presumption of innocence (art.66)

° Schabas, W, International Criminal Court: A Commentary on the Rome Statute (Oxford University
Press, 2016), 1044

" Prosecutor v. Lubanga 1CC-01/04-01/06-8-Corr Decision on the Prosecutor’ s Application for a
warrant of arrest, Article 58 Pre-Trial Chamber | (ICC, 10 February 2006), Annex | to decision
issued on 24 February 2006, paras 11 — 12.

" Additionally, in the Katangal4 case the Judges expressed the view for which an accused in the ICC
proceedings should be provided with a higher level of protection from the human rights standards

——
[REY



Al A gall sLall) e ) () bl AL B
e gpee [ gl

AoaLatdy g A3 gAY il ol Aaa

o el e g o adl bolie Ll deay o BIGIS Apab 8 sl cuel ey ) diLayy
g s¥) AEEY) i A QL) Geis ulae e Adsdl) Ailiall ASadl Clela) (B agiall dleal
Aajle Aol Alial) Aol o aiall ey Apalindly Al 3saall paldll Jgall sgad) ) Gy §sial
Lleha¥) o Adsall L)) Bsia julee aaii deSad) o maaldl ey GladY) Gsial sl sl
Claladl o s (ggind) (e Llaall (e el i g e dajle AaSad) o say (ld e 39k

ERPR
GG aagall
Ll e dlallea Jawg 88 all (2l 580 jase Sllgi)
a5 gl

ity o AaSladll (& Glgpead) (e payes Guilaall Ciliag sLalll ea o ey selll Gl ()
se bl bl o e sl ey amill cuin s oo adl e Alia clallie QL agie (ol Tslalas
o Alal bl Aledl (gains Bl (g AhaY) Aol Jalall Tasall 138 (8 (Gsige Cappas ik
Dbl 13a o s b Gl V) L anilSe b el padd gl ans L 1ol 4l daal lall o 9l Bl
LSl sl sage S Aalal) clslaY) G Alaad) Glaca ) i gl Tae sags il JDaY)
oo Wl 43 Jy ccamad Aglall eyl o5ty (3l Alle Gul Alaadl Tase alyial oli aY1 calall e
saie 4 Allaal) fae e Blaall axe gl o il . JSlad) o 9ldl) sade (e Al OVlae B Ger Hiai
PP VR RPUP FROON R\ S DA APVCRYY S U K4 [ KYOPRR N (PR VR S EPN QY
Sty Tasall elld @lgml I Jlall Giles & ot oA eV el (il culialyidly o5l Jeadl o
=AY Caldaall 1) Cansall 138 s iy adiiial) kel (A (ag ¢ Alandl el

Belpll Lalyid) gl gua t Js¥) callaall

imposed by the ECHR or ICCPR. Convincingly, the International Criminal Court is bound by IHRL
and evidently the Court makes use of international human rights standards during proceedings.
Furthermore, it seems that the Court is determined to afford a higher level of protection than the one
offered by international treaties.
Prosecutor v. Germain Katanga (01/04-01/07 (OA 3), ‘Judgment on the appeal of Mr. Germain Katanga
against the decision of Pre-Trial Chamber I entitled “Decision on the Defence Request Concerning
Languages”, 27 May 2008,
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" Andrew Ashworth, Principles of Criminal Law, 6th Edition (Oxford and New York: Oxford University
Press, 2009), p. 72-73.
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" icc, Prosecutor v. Gaddafi, icc-01/11-01/11, Appeals Chamber, Decision on the Request for
Disqualification of the Prosecutor, 12 June 2012, para. 33.

"icc, Prosecutor v. Mbarushimana, icc-01/04-01/10-51, Pre-Trial Chamber i, Decisions on Defense
Request for an Order to Preserve the Impartiality of the Proceedings, 31 January 2011, para. 12.

"icc, Prosecutor v. Mbarushimana, icc-01/04-01/10-51, Pre-Trial Chamber i, Decisions on Defense
Request for an Order to Preserve the Impartiality of the Proceedings, 31 January 2011, para. 12.
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! H. Stewart, “The Right to be Presumed Innocent”, 8 Criminal Law & Philosophy (2014), 407;P.
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' CoM of the CoE Recommendation (2003),13 of 10 July 2003 on the provision of information through
the media in relation to criminal proceedings, Appendix, principle 10

" SYZA N.P., & Madhuku, O.D. (2018). Presumption of innocence as a component of the right to a fair
trial in the practice of the European Court of Human Rights. Herald of Criminal Justice, 3, 36-44

(PDF) International standards for the application of the presumption of innocence in criminal
proceedings. Available from:

https://www.researchgate.net/publication/379852583 International_standards_for_the_application_of th
e_presumption_of_innocence_in_criminal_proceedings [accessed Sep 22 2024].

Myroshnychenko, T.M. (2016). Implementation of the principle of presumption of innocence in
theprocess of criminal procedural evidence. Scientific Bulletin of the Uzhhorod National University.
Series:Law, 40(2), 118-12
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(PDF) International standards for the application of the presumption of innocence in criminal
proceedings. Available from:

https://www.researchgate.net/publication/379852583 International_standards_for_the_application_of the
_presumption_of_innocence_in_criminal_proceedings [accessed Sep 22, 2024].

' Boyko, O.V. (2021). The presumption of innocence as a security of the right to a fair trial. Lawand
Society, 2(1), 171-177. doi: 10.32842/2078-3736/2021.2.25.

(PDF) International standards for the application of the presumption of innocence in criminal
proceedings. Available from:

https://www.researchgate.net/publication/379852583 International_standards_for_the_application_of the
_presumption_of_innocence_in_criminal_proceedings [accessed Sep 22, 2024].

" IACtHR, Amrhein v. Costa Rica (Series C, no. 354), 25 April 2018, paras. 387—390; HRC, Campbell
v. Jamaica (Comm. no. 248/1987), 30 March 1992, para. 6.2; ECtHR, Neagoe v. Romania (App. no.
23319/08), 21 July 2015, paras. 46-50; ECtHR, Lavents v. Latvia (App. no. 58442/00), 28
November 2002, paras. 127-128; ICTY, Prosecutor v. Popovi¢ et al. (IT-05-88-T), Transcript of the
Hearing on 26 March 2007, 26 March 2007, 9463, lines 8-18.
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ECtHR, Ismoilov v. Russia (App. no. 2947/06), 24 April 2008, para. 160
" IACtHR, Amrhein v. Costa Rica (Series C, no. 354), 25 April 2018, paras. 387—-390; HRC, Campbell

v. Jamaica (Comm. no. 248/1987), 30 March 1992, para. 6.2; ECtHR, Neagoe v. Romania (App. no.
23319/08), 21 July 2015, paras. 46-50; ECtHR, Lavents v. Latvia (App. no. 58442/00), 28
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November 2002, paras. 127-128; ICTY, Prosecutor v. Popovi¢ et al. (IT-05-88-T), Transcript of the
Hearing on 26 March 2007, 26 March 2007, 9463, lines 8-18

' WGAD, Marrén Colmenares v. Venezuela (Opinion no. 80/2019), 22 November 2019, para 102
(unofficial translation); HRC, Kozulina v. Belarus (Comm. no. 1773/2008), 21 October 2014, para
9.8

" ICC, Prosecutor v Lubanga, icc-01/04-01/06, Trial Chamber I, Decision on the Press Interview with
Ms Le Fraper du Hellen, 12 May 2010, para. 8
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! Chamber, the comment did not undermine the assumption of innocence. The Chamber, however,
determined that the comment was detrimental to the accused and "has the potential to bias the
public's comprehension of the trial" as well as "damage the reputation of the Court". The Pre-
Trial Chamber's rationale and verdict are founded on the notion that if the public accepts this
statement, they might infer that the Court has already established Lubanga's guilt or that the
Court is guaranteeing that Lubanga will be found guilty and punished. Based on the Chamber's
reasoning, it is challenging to determine the precise distinction between an adverse comment and
a violation of the Principle of Innocence (Pol). In this particular case, the comment that was
made insinuated the guilt of the accused. The Chamber confirmed that the Prosecution is
obligated to accurately represent the functions of the Court and the evidence and must not
suggest that anybody involved in the processes, including the accused, has behaved improperly.
In this instance, the limits were violated. However, despite certain aspects of the proceedings
being presented as biassed and deceptive, no violation of the Principle of Impartiality was
identified. Nevertheless, the Court strongly condemned this conduct.

YEYoa YoV e ¢l o(ysmadlls @Lu]\ 2=l) A yall Gl dxals
% ICC, Prosecutor v. Gaddafi, icc-01/11-01/11, Appeals Chamber, Decision on the Request for
Disqualification of the Prosecutor, 12 June 2012, para. 33
The Pre-trial Chamber did not find any violation of the right to be presumed innocent to attribute a
benign interpretation to the comment by considering the larger context in which it was made and

that the defining him as a genocidal was “the result of an oversight, rather than an intended
statement
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" ICC, Prosecutor v. Mbarushimana, icc-01/04-01/10-51, Pre-Trial Chamber 1, Decisions on Defence
Request for an Order to Preserve the Impartiality of the Proceedings, 31 January 2011
" the Chamber ruled that it would have been desirable for the Prosecutor to express his assertions in
terms of accusations rather than facts. The decision of the Court leads to the conclusion that
comments regarding important facts or possible results of the proceedings should be addressed with
“there are reasonable grounds to believe” or “allegedly” to be considered as appropriates and not in
contravention of the right to be presumed innocent
Ibid. para 12
" Coleman, M (n76) 14
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" ECHR. Case of Vir Abyan v. Armenia (2 October 2012), §§ 8, 11, 17, 21, 30-31, 48, 82, 188-192.
URL.: https://hudoc.echr.coe.int/eng?i=001-113302;

" UN HRC. Rozi Ashurov v. Tajikistan. Communication No. 1348/2005. CCPR/C/89/D/1348/2005 (3
May 2007), 8§ 2.2, 2.3, 2.5, 2.8, 6.7. URL:
https://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2FPPRiICAghKb7yhsm3Y
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' ACHPR. Case of Sebastien Germain Ajavon v. Republic of Benin (29 March 2019), §§ 194, 198.
URL: https://www.african-
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" The UNHRC determined that the presumption of innocence of the applicant's son, Rozi Ashurov, was,
infringed upon in the case of Rozi Ashurov v. Tajikistan. The UNHRC asserts that the allegations
against Olmon Ashurov, the applicant's son, warrant rigorous scrutiny: the confession was obtained
under duress, evidence was fabricated by an expert, and the investigator engaged in the falsification
and destruction of crucial case documents. These doubts were not construed in favor of the accused.
Furthermore, from 13 to 15 October 2003, throughout the trial, the judge, exhibiting a distinctly
accusing demeanor, asserted that Olmon Ashurov "will be found guilty in any case." Considering
these circumstances, the UN HRC determined that the concept of presumption of innocent was not
upheld during the trial in this case.
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' Stoykova, R. (2021). Digital evidence: Unaddressed threats to fairness and the presumption of
innocence. Computer Law and Security Review, 42, article number 105575. doi:
10.1016/j.clsr.2021.105575.
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