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Abstract:

Cross-border companies appear in a combination of two or
more companies, under a single administration called "parent
company", and the companies under their control and supervision
are called "affiliates”, each of which has its own independent legal
personality.

However, this autonomy does not preclude the implementation
of all the plans and strategies of the parent company, which still
holds the majority of its stakes, and has the right to manage and
control them. However, the company has a legal status independent
of its subsidiaries. Where these economic groupings do not have a
single legal personality against others.

Today, in an era of globalization, transboundary corporations
are the world's primary driver, both economically and politically.

However, as they float around their economy, they may
concentrate their high-risk business activities in third world
countries, in order to fade legal liability for potential environmental
risks, veiled by the limited liability shield and independent legal
personality of their affiliates. Under this autonomy, its activities
may be carried out by encroaching on the environment, which is
humanity's common heritage, which has been exacerbated in the
recent period and has had a negative impact on the environment
and climate around the world. to the extent that this risk has
become the concern of most researchers and politicians; As a result
of the continuous escalation of environmental pollution and its
devastating effects on the planet, caused by excessive industrial or
even high-risk service activities. Such environmental damage and
hazardous (or harmful) chemicals can cause significant risks to
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human, animal and plant health, foreseeing a potential
environmental disaster as a result of air, water and soil pollution.

For all of the above, it must be recognized that the limited
liability of the subsidiary and the parent company's accountability
for environmental damage caused by its subsidiaries can be
exceeded when exercising their activities across national borders.
As long as the subsidiary's personal finances are insufficient to
redress environmental and humanitarian damage.

Keywords: cross-border companies, environmental damage,
unlimited liability for environmental damage.
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(44) 10 Striking Reasons of Environmental Degradation,Viewed on 11/6/2022
at 6 am. https://www.eartheclipse.com/environment/10-striking-reasons-
environmental-degradation.html
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Air pollution in the Western Pacific, Viewed on 11/6/2022 at 6 am.
https://www.who.int/westernpacific/health-topics/air-pollution

(47) Angela Fritz, CNN, ‘Doomsday glacier,” which could raise sea level by
several feet, is holding on ‘by its fingernails,” scientists say Updated 7:31
AM EDT, Tue September 6, 2022 Viewed on 11/6/2022 at 8 am.

https://edition.cnn.com/2022/09/05/world/thwaites-doomsday-glacier-sea-
level-climate/index.html
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(50) Depletion and Conservation of Natural Resources - The Economic Value
Of The World's Ecosystems—how Much Is Nature Worth?, The Role Of
Forests And Habitat, Viewed on 11/11/2022 at 5 am
https://web.archive.org/web/20180718001310/https:/www.libraryindex.com/
pages/103/Depletion-Conservation-Natural-Resources.html

(51) Rodolfo Dirzo et al Defaunation in the Anthropocene, Science 345, 401
(2014); DOI:10.1126/science.1251817. on July 24, 2014,

https://web.archive.org/web/20190807115621/https://www.uv.mx/personal/tca
rmona/files/2010/08/Science-2014-Dirzo-401-6-2.pdf
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(52) Island Press, Millenium Ecosystem Assessment Synthesis Report, March
2005, : Millenium Ecosystem Assessment,
https://www.researchgate.net/publication/40119375 Millenium_Ecosystem
Assessment_Synthesis_Report
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(56) Adnan Z. Amin, GLOBAL ENERGY TRANSFORMATION,
International Renewable Energy  Agency, ©IRENA  2018.
https://www.irena.org/-
/media/Files/IRENA/Agency/Publication/2018/Apr/IRENA_Report GET 2
018.pdf Viewed on 16/11/2022 at 9 am.
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(59) Palm Oil Scoping Paper . United Nations Development Programme ,
Internal Working Document : Publier le : Mars 2010, Vue le 19.02.2019 ;
Voir site En ligne :
www.undp.org/.../Green%20Commodities%20Facility/Palm.oil
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(79) Trafigura found guilty of exporting toxic waste, Published, 23 July 2010.
The case involves  chemical waste dumped in 2006,
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serbes émis en france./ affaire regative au paiement , en or , en france
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(129) Malcolm N.Shaw described transnational corporation or multinational
enterprise as another possible candidate for international personality.
Referred to, sunklan Porwal, Efficacy of Present Legal Framework In
Combating Transgression By Transnational Corporation, Published
article,2020,p 1-7.
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(130) How to design powerful conversations that open Fernandez Dutto,
C.possibilities for action and collaboration within blogs, 2005, p21.
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(157) Originally the US Alien Tort Claims Act 1789, now codified as the
Alien Tort Statute 28 USC 8§1350. For an overview of the caselaw, see
‘Corporate Accountability for Human Rights Abuses — A Guide for Victims
and NGOs on Recourse Mechanisms’ (FIDH)
https://corporateaccountability.fidh.org/ .
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Geert Van Calster PH.D.,(op.cit),p15

(159) For an overview, see Ryngaert, Roorda (n 51) 785.

(160) ibid.
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(161) Crawford (n 28) 459.

(162) See brief of the governments of the United Kingdom of Great Britain
and Northern Ireland and the Kingdom of the Netherlands as amici curiae in
support of the respondents in Kiobel v Royal Dutch Petroleum Co 569 US
108, 14 (2013). See also the brief of the Federal Republic of Germany.

(163) In a 5-4 vote, the Supreme Court affirmed the US Court of Appeals for
the Second Circuit’s dismissal of the case. Jesner v Arab Bank PLC, 584 US,
138 S Ct 1386, 1407 (2018). Justice Sotomayor, dissenting, and joined by
Justices Ginsburg, Breyer and Kagan, criticized the decision for ‘absolv[ing]
corporations from responsibility under the ATS for conscience-shocking
behavior’ 1.

Filartiga v Pena-Irala, 630 F2d 876 (2d Cir, 1980). ()1¢)
ol i (e A S G il ) B ,LEY) Bl

(165) See L Enneking, ‘Judicial Remedies: The Issue of Applicable Law’ in JJ
Alvarez Rubio, K Yiannibas (eds), Human Rights in Business. Removal of
Barriers to Access to Justice in the European Union (Routledge 2017) 40.
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(166)European Parliament Directorate General for External Policies of the
Union, Access to Legal Remedies for Victims of Corporate Human Rights
Abuses in Third Countries (Publications Office 2019)
https://data.europa.eu/doi/10.2861/59434 .

[ Yvyay ]



https://data.europa.eu/doi/10.2861/59434

daSaa drale 4590 — Aaluatdy) g 445 gAY il jal) Adaa

(ISSN: 2356 - 9492)

Syl Gipan e o gl Sl Aadad) el S o saas
a3 8 (al AT Gaka AlKa) aletil (53 4 s (G ASHAN Hie
oyl Gigan e S 13 Lald el A6lE) S saaai€ (ablaidy)
Ll 48] S e cibida

(il Slad Tane @lligh (el Sl L) daSad) (aids ¥ Leie (S
S Jau Y ghll 1 s Lavie ephil) iy palaid) s of ol many
abn O ~Jsiae i adde el aBgy Lavie g AT ALl alaid] (3l
AaSaall 038 ol (gl e adl)

O s 6y peall LaSaay Aladl 030 3 decidiall Aol o Giand) (3l
O eSaall joas ¥ Cus gyg i sai o sla ghl) el daliaadl) A0 Lglsd
claty )y lasll ac)gd lgade adler gl LYl 030 Joib () LS caic Caylall i
cral) 4vnls ) eoalll (e cpealiiall sl Gloa axe Glaal

Jan ) Clial) sasia Sl Al LoalaBY) 86all cal B cAidal) A,
G oslo llad e ool Al Glald) & Dl Daeanll dnglal L)
Agilatal (ha Tlad 1y )y (gl Allaad) 3ains 3 5l clgidlya

ol ABlenll GULSY sda aliee ind S AusaY) ol s
gl 13gd aase (il allas piay disra () cleing leeg s G Baeall ST
LA e

dpaddl) A0 Al ) Jgensll Bl Lalaadl) clalaty) S5 Y Cua
clalanY) sda &Y LS LAl A LW Aadl) LUS aae Jls ) AS)al
@) ol Gslal (Y1 Ut z)ls sagmsall) dedlil) ClSHAN il yeas g liad] b
B iyl 3Sall 4 2a g (53

olaill (e LES b laalaicly 8y pual) oSas daliadl) V50 sels aay el
Glial) aaie GIGA) dhisl Waa O (V) mual Bpaledl 350
Al Gaiall alinl o by Liliad Lgmaadle ciind) ludy) Gsinl dgSial)

[ Yrav ]



Slaadall daaie IS pEN Al A giwal) el gas
4 g deaf LDl aal yal /) s—€0l)

AgalatBy g A g3Ual il o) Adaa

salad) e JalS (<8 bl Asladll Aalud) dujles i of g G
Ol aelgf Gl 2y clusiall saaete GISAN clld 8 Lo cdjlac Yy bl
ol 138 (b yeae L) el A Alall @3 Adsal) claaleally idagl)
Bamia iyl dBadlag (gAY Ay gubail Adgal Abglal) L) —:Lol
) Wil e crluaial)

Oe padd 8 ccbuiall Baaie QAN GF —ly WS bl gl
O Gany 8 (Sly cdhasl) LgaSlan palaid¥y (opne Al Gslal cdylail) dalil
Baxie CUSHAEN e ol ie dpalu) ddigl o2 e Lty closSall i
Sl el dasse ASAN 05S Of ) Aaba) sl danbin B30 Cln cbial
(Adasll) dalil) A5 038 Oy el Luial Alga 8 o] A1 £ g5 (S5 Carad
sy dlawd ddlall Lgiad 4S5 Y

S Jsdll sda ow cilejliall b Jeaills il oSladl) e Jsloal) s
cbaad) Baaeie ClSHEN 038 olan Lgaikalga
:(ICSID) L) cilejlia dugut Agall 5<5all ()

aaie Ay @loSall gu lehll il (oo e Wl aa
55l & .(ICSID) ' jlénuy) el dugedl Joall 3l dand clawial)
oiay (A Joal Shlsag Joal g LY Cilejlie daged LA Cagen
Lgetl (ool 3l Blof Galae pudy 2 (ol il Gadyg ¢ Joall bl Jals
Sl ailejlia

A Gy a Ao lday) clejlie digudy paity ) 12
V1 EON | | PRLCN PRGN EWRTN KX P

lolesSal Vo dalay) sda amsar celaed) Joall aay ol adl ol alias
soallly aitis cAuidagl) LgaSlan plel liiall saanie Al sl gl (6f e
LY el clejlall dgeil alatll S5e )

[ Yray ]



daSaa drale 4590 — Aaluatdy) g 445 gAY il jal) Adaa

(ISSN: 2356 - 9492)

et (e ) Agage clalim)

sl ad) oS Y @all Blatl) Al Gl Jia b 4l S0l 3 Gy
Wi e as Apind) GlosSal) Gala e QBN pae die V) aaill S ol
clial) faxie UGN 538 i (goled ol Auidagll ilegSall sy ane

Aol ASatl Slae J8 (e Ailiadll HSAY) o) vie adf celly ) Coual
ailad SSa] 4l Hlaey) 8 38V s Y L) clejlie duserd  dsall S5l
Dk (33w Y LS daje e ) Lgeds el il 8 (e slgu 93
Gilsall sl lady) Gsial allall (DleY) Vs bl ol il ol A
oY) i dalal) ddgal)

Dleia) clelie Lgedd  Jsal) 35a0 @lad ) 1470 Glad olatily Lkl
) Hlaall 48l8) el (e ol LS ¢ BILY) o Al Gaiadl S5 ol Leadlsls

Jsl (s Ball sylall Zlily (ICSID) aanll Sl aclgd Jsid &3 13] cclld]
AUChe aan A alel Ll GladY) Gsing zlaaadl &k g D celiacy)
Jazd 5yal) slal aclgd el e

sda S (ADELY) ) il aSaill Slae J€5 o i L ) Caual
@5 ((ICSID) lénwy) wlejlie dusedl Joall S$a0 Giley cans 1y aSladl)
Baaia QAN Allal Bleny agie GU] (paSaall e B alSn o
addll W aSal 8 (e aumdy olid) s ) o JgY) paddllh bl
Ll QL paadll sas —o)lial e GLBY) G GV s Jla b oS
sty Oleinay) Glejlie dygedl (ool 3S5all ) Gudae ) JB e diaed Sy
chol) il Gy (goes (ad

siiny (ICSID) jlenal clejlia dygedl Joall 5S5al) oIS 13) cArdall g
Baxeie lSHA 4358 Gus e Al 4 sl Al UL ST o]
Sa 4ADIA ey tAgldll LYy paall —plandl g Jelly ilbaial)
s e ) ¢ L) bl elgnn Al Jeall slialie iliiall 5aatie IS4

[ Yrat ]



Slaadall daaie IS pEN Al A giwal) el gas
4 g deaf LDl aal yal /) s—€0l)
AalatBy) g A giAY bl Al Alaa

Baseie AN slialie 8 3al) eliae¥1 Joall Join ol asl SOl 138y I3
OS5 gl Gag) o S5 @ e dasal Cager sl
Dkie) b g0 gising ddaaall Joall (ida e Cilawiall saaeie KAl dlea
e Y GaaSatll ciliagd) s3a ol Jsill ) pmadl ada Lo sag ¢l ol 2l
G L) aydn agi YV lgie splall Lladll 3y of LS cdaladlly dall
Aelos plen) e o S Liad Josy
:(WTO) dallad) 5ylal) daiial aulil) culejliall duga Galaa (¥

Olae b et o ol meall o € U8 ) (gal ddlas 4T @la
oelaall 138 (5sSing L(WTO) aallad) ylail) dalaiad aalill Adsal) culelial) diged
G deallly aladla (aiddy dpallall Blall deliie 8 elacY) Jsall (e
celae ) Joall cpn Alail) clefll

daliie ClElE) ) A dday s 48 G palaall 138 Gy @ll ey
Agleny claladl) Adgy lSal) Ll —Laad- JV1 Ldaa ally cdadlad) 5l
Al ol oY) Gsial slae) ol s el aiats doslaBY gallias
Al gal) Janl) dasasa (v

L dabie ddsal) Jaall daSae o) 2aas o) calial 138 8 SAL sl g
M (sles ady laaay Lei€er lly o(@lalaially Joall) Llgall Lgilall alasdd
Ayl Gigan Jla @l b L o931 Joal

s (51 oo Bamdall (alaidl) dalie ye Lol AeSadl oda o 335 o
Cranls g eddsal) Laliall Aol ol Jlall adde 58 Lo e e 13 il
gl Ja (@l Guly e AV slalie oSa dus V49N Gle Lag, b
oY) L) Ggaa

lele (3iiag Baana dalga diliamd T —¥) Jn— 229 Y 4l G Laa sy
Al Wyl (o clial) Saxeie KA Aaadle a3 ey «slal) Maily gadal
oY) O gy -l 13 (b gemdlly GLIKEY) e paedl Wl J)) Lo G

[ Yy¥ao ]



daSaa drale 4590 — Aaluatdy) g 445 gAY il jal) Adaa

(ISSN: 2356 - 9492)

Jasd Al @l o3 ddadil plasn Al labid) (sl Joall Gans o 35ina
938 ) aagy LAYy Al ulaalls N o Lging lgnall 3gaa J3)s
gl ll D) Jls ALl
A Gl
Gldal) Basaie clSpal Ll At glocal) paail ufgall e glaal)

IS dhal) dalgioal) paal ddsall C¥laall QLI DA e Glaped Casu
Glaiall saaie QAN Allas n Gdgal AVslae & ey cDluaiall Bareta
Augls Ll aumg dlglaay chiall Ggaall b Al il delall daliadlly
g Agsie g e dueLanyly dul) Al ginall

Js¥) Juad)
At Adgiaad) udalat Adgal) culalgiay)
Gilacaial) Badsia culSpdll

& Al Shubind) aalgs ) FaaluY) AIKEY) o —asl Tls allall o)
acdully daludy) Bgiall slebag culs (e plaall Gl a3l Alglas
Aien didai Gma Ay 8 (el B QL)) G G Ay ¢ AT culs (e
Cilbabeal) Gu Ol e gon Gilaa] @l ety A Gl e DS (5pshaag
oo llly lgaliag Al o ddadladlly duladyly delaay) dlaall Gug @sud
idee DA e @l Ganll Lalh) Gasdl e sY) Sla®Y) ady Gk
Baxaie SN dsal) ~ L)Yy cdiaall pllad) Gaia o i YV cdulad
cCluaal)

Baaie Clegydall o A Ly s A daall llad) s ol
Ly b el On Alsall (A Al Jsa Jsall e LA ) tluaall
Oo 3l Gl Cua Llgagadd Baaa Cilllagy (g8 Sl uy Bus daaa
hle clles) e aall Lygdy Ay Clebal A8 8 Al Jen clesSal)
ot (Al dalidl clanl) dadlas (dhndl Hlall cldadly cghall Galaal)

[ Yran ]



Slaadall daaie IS pEN Al A giwal) el gas
4 g deaf LDl aal yal /) s—€0l)

AgalatBy g A g3Ual il o) Adaa

G cdaldivee Gylay Aogati Ciillagy Laalal jiiad Gub ge cAnddl e
Al a5 e Lot s olin 0

5aaie ISyl LalaiBy) wllaall (p Ggll Adsal) cNslaall oda cuad 2,
Bpaall WilSslug @il blas aghi e tdydull dalall daliadly sl
leils e Jladl QIS5 Jla ISl e cleling ilisie (s dlglaay Ll
lhadss iy Ay L)) Gsis o il e o) dle Gyl sl
Lagal€ 5l gl st hagall e Joall o ddsadll Joall e

Glaliial o ally ¢ ol (il Ol clgd CNladll 238 5 S
< Gl Y o gleal (Gakill ALE (gl julae ek AulSe) cuad (dulsal
LS Sltise Lll L) Gsis SSLem Bl macy Loy «lSHall 02 e )l
Baseie SN e Lghulais uleall Al (o jal Allad £36 T sla) slsls 8
Al Gla) G alin) e Wl & ey cbial

Bl Bgya ) sen ) A0l LAY chaled) e yaell el
A ddaall Aalill e caclgdll p3a cilS Gly ASadly QL) Gsis alis) Gledas
o gl salually Lsall dylanl) BB Cleguinge Jodw

abaiil Ladle dady debua 588 Dl cojgls o paldd) Gl Sl diag
A Bl sda (Y Tlaig celld aag ¢ oS1 L hlasiall 5o AN LSl g Aladal
Allee 50305 ) Caags chue sk cpoliae Llae s 33 caey Wagale Talas iy
desene DA o dplaill JleeY) Clige o Wy s luiall samie SIS
L2 Lay) Gois egin B ALY ulaal) (e

todinse ) deadl) 138 3 Al ausiiig

Alpduall Adsall 3sgally cppdall AN Aules Atinl) syaaall 1 JgY) Cansal

i) GISIEEY) e aall saatial) 4l dalaie 35ga 1 SE Gl

) ) Jss E/CN.4/sub2/2003/38/REV.2 a8 saaiall asl) dads «elly 4 kil (V1Y)
Lk Loy VY G Al Aleny ddlaial)

[ Yray ]



daSaa drale 4590 — Aaluatdy) g 445 gAY il jal) Adaa

(ISSN: 2356 - 9492)

¥ Gaaall
Agdaall Adgall aggally Gupdall GAN dulgd dutnd) Bgaual)
(Apalially duiad) [UadY) (e aall Adgal) cufanlaally ciliagliall)

tad AN alad Adgal) agandl s Sladl) cblal J& oléy J5k ddlal —: Yl

3p0n e Bladll Gllal JB ks Jea calad (<8 L8UEY) 22 jpaa
dadgall Jsall

O Wgle

leie palially sladll cblal) o 3 Sl plas J3b 48l olael & ¥y
Drgan (b (B Guagall jaige d8 e VIAY Gole TY 8 gl e
ehaly Ll 8 colaaldl) b ccalasy) cugel S dalall clalaiadl dlaiad
S DB e Bygiad) Laludl SN Gds) dgns e o ol) Alladl e (9T
RPIAR

Alall & Laall sl wain e allly ey oAl ool Bla) 13
L5 lall el e alanll Laaal @Yy Laladl daglaal 8315 () ¢ o linall

e xds Lty Auelsl) Lygl Joo (8 llall e Galdtl) CRllSS o i) Gaag
Ll e palial) 385 Jaly Jgud bl oo diad ) Sl (mn 0y9n
o) el G Adyal) Lysl Jga Gamsy ¢ ldl) allall Joo (3 dalidly 5yladl)
Agiealse b Oglal) 3 o 508 il o) milsl ol ol aags Y (IShal Bl

3hall call i e aalill | pall e Gl sl 5 A g el Glis J S5 50 Ok &8I (1TA)
sl e L oaladll
http://www.basel.int/Portals/4/Basel%20Convention/docs/text/BaselConvent
ionText-a.pdf
(169) in accordance with what became known as the NIMBY (Not In My Back
Yard)
http://www.basel.int/TheConvention/Overview/tabid/1271/Default.aspx
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(170) Reports The IPCC prepares comprehensive Assessment Reports about
knowledge on climate change, its causes, potential impacts and response
options. The IPCC also produces Special Reports, which are an assessment
on a specific issue and Methodology Reports, which provide practical
guidelines for the preparation of greenhouse gas inventories.

https://www.ipcc.ch/reports/ saaiall ae¥l y )i

(171) Healthy land is central to the wellbeing of the planet’s ecosystems and
biodiversity; it feeds us, shelters us, and provides the backbone to a thriving
global economy. United Nation Convention To Combat Desertificatyon.
https://www.unccd.int/convention/overview
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(173) Sixth Assessment Report, The Working Group | contribution was

released on 9 August 2021. The Working Group Il and 111 contributions were

released on 28 February and 4 April 2022  respectively.

https://www.ipcc.ch/assessment-report/aré/

=l Ll (Y V2) hitps://www.un.org/ar/climatechange/what-is-climate-change

AV YY) € Gl adde gAY &5 sasiall adll

[ venr )



https://www.ipcc.ch/assessment-report/ar6/
https://www.un.org/ar/climatechange/what-is-climate-change

daSaa drale 4590 — Aaluatdy) g 445 gAY il jal) Adaa

(ISSN: 2356 - 9492)

Aalial) chsally cllesy) sda (3 Opuediall Luaglal) o Ljlae¥l alaall
(") lSlgmyl s3a el (e 8 paiall Joall migats alladl Jon

dgaled Algindl o ST 8 Jeaty LKAV e 8 5L cuny o
galia)l cabaal

Y Lk T e L) L) eyl BS e poe ol sde Agalse culS Ly
a3 o 8ol Gl adlia Wl o V) cdidhas Tagas o Y g8 diles
Llee bl Auallall Cilgangill o dall Cujeda 38 1AL ¢AA) Lleng AAY) Ldaa
Gpanll Adedl CBEYIS OVIIL sl ey desiel ST Ll duanl
Al ce Slamd (Ll L ol dojlly) sasiall adY) 2l S (Lol sical
NSO

cad 1y ¢ladlad) s Glehal EOG 8 dleall cilaall sda adlig
Bl Y Jsaill clbee disay @ liall il pa Cailly cAigs €Il blag)
las ) 5)sinY) a8l (pe AU dalail gl (S Cua AN ol dgail)
sl SBleaY) Jiles ) 2Ll A8l ) dpcedd) B8l e csaamial) d3U)
Ll panl

sl 13 Al 8 ) 2 ve (gread) Gedl 4 Gl L ey
AL i (s1lg — Gulas Siaiall COP 26 8 sl i) vl ¢Jundi ) yuia
Sl I Lt ¥ Jlle Vo aes aaity il dasSa (Sl L liall Jsal

d.qja.\ ‘@.u\)m )m.u...nS\ w}q} 3aaidll (’;.A)\j GAL«J\ AWyl Gu 45‘).\“.«3\ M\Jﬂ\ (\Vc)
)Y AS sl duall Aala Ak (SDGS). Aekvinal Al Calaal Jal e Sl il
o (Y OVA) () yis il Ao ge - Baadl) ?“‘)J bl Y sl o yaall
r Sl Lyl e jigia )
https://www.accenture.com/_acnmedia/PDF-74/Accenture-Transforming-
Partne....
(176) United Nations Global Compact Study - Accenture Strategy,
"Transforming Partnerships for the Sustainable Development Goals", p. 11 .
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(186) OHCHR Accountability and Remedy Project: Meeting the
UNGPs’Effectiveness Criteria Summary of ARP |11 Guidance 10 December
2021,  https://www.ohchr.org/sites/default/files/2022-01/arp-note-meeting-
effectiveness-criteria.pdf
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(187) Specifically, A/HRC/44/32, Annex, Part Il; A/HRC/44/32/add.1, Part
11(B).
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(189) Guiding Principles on Business and Human Rights: Implementing the
United Nations “Protect, Respect and Remedy” Framework, PUBLISHED,
01 January 2012 ,  https://www.ohchr.org/en/publications/reference-
publications/guiding-principles-business-and-human-rights

(190) OHCHR Accountability and Remedy Project: Meeting the
UNGPs’Effectiveness Criteria Summary of ARP III Guidance 10 December
2021, https://www.ohchr.org/sites/default/files/2022-01/arp-note-meeting-
effectiveness-criteria.pdf

(191)  Mr. John H. Knox Independent Expert on human rights and the
environment Statement Side Event on Human Rights and Transnational
Corporations 11 March 2014, &l 13a e &3yl (Sa

https://www.southcentre.int/wp-content/uploads/2014/03/Ev_140311 John-

Knox.pdf
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(193)  Mr. John H. Knox Independent Expert on human rights and the
environment Statement Side Event on Human Rights and Transnational
Corporations 11 March 2014, &l 13a e &3y Sa

https://www.southcentre.int/wp-content/uploads/2014/03/Ev_140311 John-
Knox.pdf
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(199) Guiding Principles on Business and Human Rights: Implementing the
United Nations “Protect, Respect and Remedy” Framework, A/HRC/17/31.
https://www.ohchr.org/en
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(201) UN Human Rights Council OEIGWG ‘Legally Binding Instrument to
Regulate, in International Human Rights Law, the Activities of
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Transnational Corporations and Other Business Enterprises, OEIGWG

Chairmanship Second Revised Draft’ (6 August 2020).
www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/Session6/0

EIGWG_Chair-

Rapporteur_second_revised_draft LBI_on_TNCs and OBEs_with_respect

to_Human_ Rights.pdf .

(202) ibid art 2.

(203) D Krebs, ‘Environmental Due Diligence in EU Law — Considerations for
Designing EU (Secondary) Legislation, report on behalf of the German
Environment Agency’ (Umweltbundesamt 2021) 14
www.umweltbundesamt.de/publikationen .

(204) It is, however, noteworthy that there is no explanation of environmental
rights in the Explanatory Notes published by the OEIGWG. UN Human
Rights Council OEIGWG ‘Legally Binding Instrument to Regulate, in
International Human Rights Law, the Activities of Transnational
Corporations and Other Business Enterprises, OEIGWG Chairmanship
Second Revised Draft, Explanatory Notes’ www.ohchr.org/Documents/
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HRBodies/HRCouncil/\WGTransCorp/Session6/igwg-key-issues-2nd-
revised-draft.pdf .

(205) ibid art 8(1). See also the preamble, ‘Stressing that the primary
obligation to respect, protect, fulfil and promote human rights and
fundamental freedoms lie with the State...’.

(206) ibid art 8 (7).
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(207) ibid art 6 (6).

(208) For comments, see Sarah Joseph, ‘BHR Symposium: The Business and
Human Rights Treaty and Private International Law’ Opinio Juris (09
September  2020)  http://opiniojuris.org/2020/09/09/bhr-symposium-the-
business-and-human-rights-treaty- and-private-international-law .
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(209) ibid art 1(2). Emphasis added.

(210) ibid art 4(2) (c).

(211) OEIGWG Chairmanship Second Revised Draft (n 32), art 6(3) (a and e).

(212)  See the mapping studies prepared by the UN Special Rapporteur on
Human Rights and the Environment
www.ohchr.org/EN/Issues/Environment/
SREnvironment/Pages/MappingReport.aspx ; UN Human Rights Council
‘Report of the Independent Expert on the issue of human rights obligations
relating to the enjoyment of a safe, clean, healthy and sustainable
environment, John H. Knox: Compilation of good practices’ UN Doc
A/HRC/28/61 (3 February 2015) www.srenvironment.org/report/good-
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practices-report-2015 ; UN Human Rights Council ‘Right to a healthy
environment: good practices: Report of the Special Rapporteur on the issue
of human rights obligations relating to the enjoyment of a safe, clean,
healthy and sustainable environment’ UN Doc A/HRC/43/53 (30 December
2019) www.srenvironment.org/report/good-practices-in-implementing-the-
right-to-a-healthy-environment-2020 .

(213)The views of States are contained in a compilation of oral statements
delivered by States and other relevant stakeholders during the 6th session of
the open-ended intergovernmental working group on transnational
corporations and other business enterprises with respect to human rights and
published as an Annex to the report on the sixth session of the open-ended
intergovernmental working group on transnational corporations and other
business enterprises with respect to human rights. UN Human Rights
Council ‘Annex to the report on the sixth session of the open-ended
intergovernmental working group on transnational corporations and other
business enterprises with respect to human rights’ UN Doc A/HRC/46/73
www.ohchr.org/Documents/HRBodies/HRCouncil/\WGTransCorp/Session6/
igwg-6th-statement-compilation-annex.pdf .

(214) ibid 33.

(215) ibid 34. Although the European Parliament has called on Member States
to ‘support and engage’ in the ongoing negotiations. See eg ‘European
Parliament resolution of 10 March 2021 with recommendations to the
Commission on corporate due diligence and corporate accountability
(2020/2129(INL))* www.europarl.europa.eu/doceo/ document/TA-9-2021-
0073_EN.html#title2 .
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(216) For support on the inclusion of environmental rights, see UN Human
Rights Council (n 44) Cuba, 8; Ecuador, 9; Egypt, 10; Senegal, 18; Mexico,
29.

(217) Krebs (n 34) 26-33.

(218) UN Human Rights Council (n 44) 20.
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(219) ibid 61. Authors’ own translation. See also statements by Ethiopia 11;
India 12; and Russia 64. For support, see statements by Egypt 10; and
Palestine (Observer) 54.

(220) The process of multilateral discussions and negotiations under the
auspices of the Hague Conference on Private International Law, which took
place between 1992 and 2001 (the ‘Judgments Project’), failed to consolidate
rules on civil jurisdiction. See E Jueptner, ‘The Hague Jurisdiction Project —
what options for The Hague Conference?’ (2020) 16 J of Private Intl L 247,
262-263 and see C Ryngaert, L Roorda, ‘Business and Human Rights
Litigation in Europe and Canada: The Promises of Forum of Necessity
Jurisdiction’ (2016) 80 Rabels Zeitschrift fiir auslédndisches und
internationales Privatrecht 783.

(221) Most states require some connection with the forum in order to trigger
necessity-based jurisdiction. See eg the comparative analysis prepared for
the Chamber and updated by the Grand Chamber in Ait-Liman v
Switzerland App no 51357/07 (ECtHR, 21 June 2016) paras 48-76 and
(ECtHR Grand Chamber, 15 March 2018) paras 69-93. The analysis
considered the domestic law and practice of 39 States, as well as EU law. Of
those, only the Netherlands recognises universal civil jurisdiction in respect
of acts of torture. See also Ryngaert, Roorda (n 51) 796-797 and Jueptner (n
51) 250-251.

(222) Common law countries generally apply the principle of forum non
conveniens, which enables domestic courts to refuse to examine a case if a
court of another State has a more appropriate connection. See the Grand
Chamber in Ait-Liman v Switzerland (n 52) para 90.
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(YYY) ibid. See also Ryngaert, Roorda (n 51).
Cand) Gl e AE G kil (YY)
(225) See L Enneking, ‘Judicial Remedies: The Issue of Applicable Law’ in JJ
Alvarez Rubio, K Yiannibas (eds), Human Rights in Business. Removal of
Barriers to Access to Justice in the European Union (Routledge 2017) 40.
(226) See eg, B Hamm, ‘The Struggle for Legitimacy in Business and Human
Rights Regulation—a Consideration of the Processes Leading to the UN
Guiding Principles and an International Treaty’ (2021) Human Rights Rev.
(227) In addition to the statement by the United Kingdom above, see eg
statements by China 7-8; Ethiopia 11; India 12; and the EU 21. UN Human
Rights Council (n 44).
(228) This view was also expressed by the UK delegate, who said ‘It is
regrettable, therefore, that the process adopted by this intergovernmental
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working group does not engender serious engagement. By failing to return to
the Human Rights Council in 2017 when the group’s mandate was due to be
renewed, the leadership of this group forfeited a key moment to secure both
cross-regional political backing for its continuation, and the Council’s
guidance for its direction. Instead, year after year, fewer and fewer
delegations appear here, in this negotiation room. This absence signifies not
apathy for this important topic, but lack of faith in the text before us.” ibid
19.

(229) EU Commissioner for Justice commits to legislation on mandatory due
diligence for companies’ Business & Human Rights Resource Centre (30
April 2020) www.business-humanrights.org/en/latest-news/eu-
commissioner-for-justice-commits-to-legislation-on-mandatory-due-
diligence-for-companies/ .
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(230) European Parliament resolution of 10 March 2021 (n 46).

(231) ibid letter Y.

(232) ibid Annex, art 2. In the context of EU law, an ‘undertaking’
encompasses ‘every entity engaged in an economic activity, regardless of the
legal status of the entity in domestic law. Case C-41/90 Hofner and Elser v
Macrotron GmbH [1991] ECR 1-01979, para 21.
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(234) European Parliament resolution of 10 March 2021 (n 46) letter W.

(235) On the mandate, see M Krajewsk, ‘BHR Symposium: Aligning Internal
and External Policies on Business and Human Rights — Why the EU Should
Engage Seriously with the Development of the Legally Binding Instrument’
Opinio Juris (11 September 2020) https://opiniojuris.org/2020/09/11/bhr-
symposium-aligning-internal-and-external-policies-on-business-and-human-
rights-why-the-eu-should-engage-seriously-with-the-development-of-the-
legally-binding-instrument/ .

(236) European Parliament resolution of 10 March 2021 (n 46) recital 20.
Emphasis added.
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(237) European Parliament resolution of 10 March 2021 (n 46) recital 20.
(238) Krebs (n 34) 24.
(239) European Parliament resolution of 10 March 2021 (n 46) Annex art 1(2).
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(240) ibid art 2(3). See also Recital 10.
(241) ibid art 19(2).
(242) ibid art 19.
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(243) ibid recital 12.
(244) OEIGWG Chairmanship Second Revised Draft (n 32), art 2(1)(a).
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(245) See ‘European Parliament Report with recommendations to the
Commission on an EU legal framework to halt and reverse EU-driven global
deforestation’
(2020/2006(INL))www.europarl.europa.eu/doceo/document/A-9-2020-
0179 EN.html . See for example Regulation 2017/821 of the European
Parliament and of the Council of 17 May 2017 laying down supply chain due
diligence obligations for Union importers of tin, tantalum and tungsten, their
ores, and gold originating from conflict-affected and high-risk areas [2017]
OJ L130/1.
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(247) See eg “Off the hook? How business lobbies against liability for human
rights and environmental abuses’ Corporate Europe Observatory (16 June
2021) https://corporateeurope.org/en/2021/06/hook

(248) UN Human Rights Council ‘Report of the Special Rapporteur on the
Issue of Human Rights Obligations Relating to the Enjoyment of a Safe,
Clean, Healthy and Sustainable Environment’ UN Doc A/HRC/37/59 (24
January 2018) para 20.

(249) See eg Friends of the Earth Netherlands et al v Royal Dutch Shell
PLC (n19) at 4.4.13.

(250) CM Chinkin, ‘The Challenge of Soft Law: Development and Change in
International Law’ (1989) 38 ICLQ 850; AE Boyle, ‘Some Reflections on
the Relationship of Treaties and Soft Law’ (1999) 48 ICLQ 901; Alan Boyle,
‘Soft-Law in International Law Making’ in MD Evans (ed), International
Law (OUP 2006).
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(251) JACQUES HARTMANN & ANNALISA SAVARESI, HOW CAN A
TREATY ON BUSINESS AND HUMAN RIGHTS FIT WITH
INTERNATIONAL LAW? ASSESSING THE DEVELOPMENT OF
INTERNATIONAL RULES ON CORPORATE
ACCOUNTABILITY.../ ZOOM IN, Corporate actors, environmental harms
and the Draft UN Treaty on Business and Human Rights: History in the
making? on Jul 31, 2021 « 17:46 Y« YY/VY/)0 & i g ALY

http://www.qil-gdi.org/corporate-actors-environmental-harms-and-the-draft-
un-treaty-on-business-and-human-rights-history-in-the-making/
http://www.legalservicesindia.com/article/1854/Efficacy-of-Present-Legal-
Framework-In-Combating-Transgression-By-Transnational-
Corporation.html
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http://www.qil-qdi.org/author/jacques-hartmann-and-annalisa-savaresi/
http://www.qil-qdi.org/category/zoom-in/how-can-a-treaty-on-business-and-human-rights-fit-with-international-law-assessing-the-development-of-international-rules-on-corporate-accountability-and-their-relationship-with-other-international-l/
http://www.qil-qdi.org/category/zoom-in/how-can-a-treaty-on-business-and-human-rights-fit-with-international-law-assessing-the-development-of-international-rules-on-corporate-accountability-and-their-relationship-with-other-international-l/
http://www.qil-qdi.org/category/zoom-in/how-can-a-treaty-on-business-and-human-rights-fit-with-international-law-assessing-the-development-of-international-rules-on-corporate-accountability-and-their-relationship-with-other-international-l/
http://www.qil-qdi.org/category/zoom-in/how-can-a-treaty-on-business-and-human-rights-fit-with-international-law-assessing-the-development-of-international-rules-on-corporate-accountability-and-their-relationship-with-other-international-l/
http://www.qil-qdi.org/category/zoom-in/how-can-a-treaty-on-business-and-human-rights-fit-with-international-law-assessing-the-development-of-international-rules-on-corporate-accountability-and-their-relationship-with-other-international-l/
http://www.qil-qdi.org/category/zoom-in/
http://www.qil-qdi.org/corporate-actors-environmental-harms-and-the-draft-un-treaty-on-business-and-human-rights-history-in-the-making/
http://www.qil-qdi.org/corporate-actors-environmental-harms-and-the-draft-un-treaty-on-business-and-human-rights-history-in-the-making/
http://www.legalservicesindia.com/article/1854/Efficacy-of-Present-Legal-Framework-In-Combating-Transgression-By-Transnational-Corporation.html
http://www.legalservicesindia.com/article/1854/Efficacy-of-Present-Legal-Framework-In-Combating-Transgression-By-Transnational-Corporation.html
http://www.legalservicesindia.com/article/1854/Efficacy-of-Present-Legal-Framework-In-Combating-Transgression-By-Transnational-Corporation.html
http://www.legalservicesindia.com/article/1854/Efficacy-of-Present-Legal-Framework-In-Combating-Transgression-By-Transnational-Corporation.html
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(255) France Ferro, Professor of Law, If companies seek the required accuracy
from the start, this is but this responsibility is not the end of the world.
https://www.swissinfo.
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(257) AVANT-PROJET DE REFORME DU DROIT DES OBLIGATIONS
(Articles 1101 a 1386 du Code civill ET DU DROIT DE LA
PRESCRIPTION (Articles 2234 a 2281 du Code civil), publie sur Internet:

http://www.justice.gouv.fr/art pix’RAPPORTCATALASEPTEMBRE?2005.pdf
, Date de derniére consultation :25 /12/2022 .

(258) « De méme, est responsable celui qui contrdle 1’activité économique ou
patrimoniale d’un professionnel en situation de dépendance, bien qu’agissant
pour son propre compte, lorsque la victime établit que le fait dommageable
est en relation avec I’exercice du contréle. Il en est ainsi notamment des
sociétés meres pour les dommages causés par leurs filiales ou des concédants
pour les dommages causés par leurs concessionnaires. »
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(259) Pascaud-Blandin Perle, La responsabilité de la société mere du fait des
actes commis par sa filiale, Mémoire de master, Université de Paris sud,
France,2013,p.32.
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(260) “La confusion de patrimoine s’entend d’un mélange de biens d’origine
différentes dans une masse unique au sein de laquelle il devient plus difficile
de les distinguer. » Farag Hmoda, La protection des créanciers au sein des
groupes de sociétés, thése soutenue le 19 Mars 2013 La protection des
créanciers au sein des groupes de sociétés,université franche-compte, thése
soutenue le 19 Mars 2013, p.315.
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(263)“La cour de cassation affirma en ce sens que la confusion des patrimoines
d’une S.N.C, d’une S .A.R.L et d’une association ne peut &tredécider aux
seuls motifs que ces trois personnes ont communs, que 1’association et la
S.ARR.L participent au capital des membres et des dirigeants de le
S.N.C,que les trois personnes ont une activité complémentaire exercée dans
les mémes locaux.

En I’absence de toute constatation révélant I’imbrication des éléments d’actifs
et de passif composant les patrimoines de ces trois personnes morales, la
cour d’appel n’a pas donné de bases légales a sa décision. » Cass.com,16
juin 2009,n08-15.883. cite par Farag Hmoda,op.cit,p.324.
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(267)Serge Hadji Artinian,La faute de egstion,LITEC,Paris,2001,p.180.

(268)CA Paris,15novembre 2007,revue pro.coll,2008,n87,Note Martin Serf.
« Les dirigeants de la société mere sont reconnus responsables pour avoir
affecté¢ les fonds de cette derniére au financement sans contrepartie d’une
filiale américaine alors qu’elle ne disposait pas de ressources pour
rembourser un jour la sociétémere . »
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(273) Article 227,Loi n2010/788 du 12 juillet 2010, Portant engagement
national pour I’environnement, publié sur
Internet : https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTE
XT000022470434 ,Date de derniere consultation 04/12/2022.

(274)« Art. L. 233-5-1. — La décision par laquelle une société qui posséde plus
de la moiti¢ du capital d’une autre société au sens de I’article L. 233-1, qui
détient une participation au sens de I’article L. 233-2 ou qui exerce le
contrdle sur une société au sens de I’article L. 233-3 s’engage a prendre a sa
charge, en cas de défaillance de la société qui lui est liée, tout ou partie des
obligations de prévention et de réparation qui incombent & cette derniére en
application des articles L. 162-1 a L. 162-9 du code de I’environnement est
soumise, selon la forme de la société, a la procédure mentionnée aux articles
L. 223-19, L. 225-38, L. 225-86, L. 226-10 ou L. 227-10 du présent code. »
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(277)« Art. L. 512-17. — Lorsque I’exploitant est une société filiale au sens de

I’article L. 233-1 du code de commerce et qu’une procédure de liquidation

judiciaire a été ouverte ou prononcée a son encontre, le liquidateur, le

ministere public ou le représentant de I’Etat dans le département peut saisir

le tribunal ayant 13 juillet 2010 JOURNAL OFFICIEL DE LA
REPUBLIQUE FRANCAISE Texte 1 sur 126 .
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