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The Effect Of Tenure On Ownership
A Jurisprudential Study Compared To

The Saudi Civil Transactions System
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Department of Comparative Jurisprudence, the Higher Judicial
Institute, Imam Muhammad bin Saud Islamic University, Kingdom
of Saudi Arabia.

E-mail: AAalMagali@imamu.edu.sa

Abstract:

By following up on tenure provisions in Islamic jurisprudence and
in the civil laws affected by it, the researcher found that there were
some important provisions in possession that had not been
addressed in the Saudi civil transactions regime, such as the
conditions

of possession, the distinction between the transferee and the
constant possession thereof, and the absence of any mention of the
limitation period in this place; as with other theories to which the
regulator was exposed, the statute of limitations was found

in its provisions. Possession is also based on two important
elements: physical possession, which is based on control and
control. The other: moral, based on possession with the intention of
ownership.More than two scholars have spoken of possession, and
I devote a lot of room to it, and I fill its issues with research and
study, which are royal physicists, and they are not named in this
position by any other philanthropist, followed by faucet, and then
both

intercession and cabbage and in very few places. The civil
transactions system is consistent with the four doctrines in
determining the value of possession at the time of the dispute, and
is a presumption of possession of the acquired object. The holder '

s right to good faith has consequences, inter alia: his ownership
of the fruits that he received for the duration of his possession with
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the mtention that he owned, other than bad faith, is not, and the
holder ' s liability for the benefit of the object acquired, other than
bad faith, is liable, and the necessary expenses are refunded without
luxury, to which he also agrees in bad faith. The beneficial, such as
the graze and the building, shall be returned unless its castle is
damaged; the owner shall take it at its value, and the owner shall
choose between his obligation to the castle or the payment of its
value to him in question. The statute of limitations prohibiting the
hearing of proceedings in the civil transactions system is 10 years,
which is consistent with

the royal doctrine.The study recommends the following
recommendations: the limitation period should be included in the
tenure provisions and not be limited to the general provision
contained in article 295 of the Civil Transactions Regulations; as is
the case with other theories

cited by the regulator, among others. Article 652 of the Civil
Transactions Regulations was amended to conform to the principle
of property ownership, in order to ensure that it was fair to all
parties.

Keywords: Possession, Possession And Ownership, The
Relationship Of Possession To Ownership, Possession And What
Is Related To It In Jurisprudence And To The Saudi System.
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* tahdhib allughati, talifu: muhamad bin 'ahmad al'azharii (t370hi),
tahqiqu: muhamad eawad mureib, dar 'ithya' alturath alearabi,
bayrut, altabeat al'uwlaa, 2001m.

» altahdhib fi aikhtisar almudawanati, khalf bin 'abi algasim
algayrawani, dirasat watahqiqu: alduktur muhamad al'amin wuld
muhamad salim bin alshaykh, alnaashir: dar albuhuth lildirasat
al'iislamiat wa'ithya' altarathi, dibi, altabeatu: al'uwlaa, 1423 hi -
2002m.

e aljamie alsahith wahu aljamie almusnad alsahih almukhtasar min
'smur rasul allah wasunanih wa'ayaamahu, talifu: 'abi eabd allah
muhamad bin 'nismaeil bin 'itbrahim bin almughayrat aljaeafiu
albukhari, tushrif bikhidmatih waleinayat bihi: muhamad zuhayr
bin nasir alnaasir, dar tawq alnajaati, bayrut - lubnan, altabeat
al'uwlaa, 1422h.

* aljamie limasayil almudawanati, 'abu bakr muhamad bin eabd
allah alsaqli, almuhagaqga: majmueat bahithin fi rasayil dukturah,
alnaashir: maehad albuhuth aleilmiat wa'ithya' alturath al'iislamii fi
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jamieat 'umm alquraa, tawzieu: dar alfikr liltibaeat walnashr
waltawzie, altabeati: al'uwlaa, 1434 hi - 2013m.

 aljawharat alnayrat ealaa mukhtasar algaduwri, 'abu bakr bin eali
bin muhamad alzzabidi, alnaashir: almatbaeat alkhayriati, altabeat
al'uwlaa, 1322h.

e alhawy alkabir fi figh madhhab al'imam alshaafieii wahu sharh
mukhtasar almuzni, 'abu alhasan eali bin muhamad bin muhamad
bin habib albasari albaghdadii, alshahir bialmawirdi, almuhaqaqa:
alshaykh eali muhamad mueawad - alshaykh eadil 'ahmad eabd
almawjud, alnaashir: dar alkutub aleilmiati, bayrut - lubnan,
altabeatu: al'uwlaa, 1419h1 -1999m.

 hasan alniyat wa'atharuh fi altasarufati, da. eabdalhalim
eabdallatif alquni, dar almatbueat aljamieiati, aliiskandariati,
2004m.

 alhuquq aleayniat al'ashiat fi alnizam alsaeudii, 'ahmad alzagardu,
wa'ashraf eabdalgadir, maktabat alrushdi, alrayadi, altabeat
althaalithati, 1437hi- 2016m.

e aldr almukhtar sharh tanwir al'absar wajamie albahar, muhamad
bin eali bin muhamad alhisny almaeruf bieala' aldiyn alhaskafii
alhanafii, almuhaqiqi: eabd almuneim khalil 'tibrahim, alnaashir:
dar alkutub aleilmiati, altabeati: al'uwlaa, 1423hi- 2002m.

 darar alhukaam sharh gharr al'ahkami, muhamad bin framuz bin
ealiin alshahir bimila khasru, dar '1ithya' alkutub alearabiati.

e dagayiq 'uwli alnahaa lisharh almuntahaa almaeruf bisharh
muntahaa al'iiradat, mansur bin yunis bin salah aldiyn aibn hasan
bin 'idris albuhutii alhanbali, alnaashir: ealam alkutub, altabeati:
al'uwlaa, 1414hi - 1993m.

 aldhakhirati, talifu: 'ahmad bin 'udris alqurafii (t684h), tahqiqu:
muhamad haji, dar algharb al'iislamiu, bayrut-lubnan, altabeat
al'uwlaa, 1994m.

» rad almuhtar ealaa alduri almukhtar sharh tanwir al'absar fi figh
'abu hanifat, talifi: muhamad 'amin bin eumar eabdin, dar alfikr
liltibaecat walnushri, biruti-lubnan, altabeat althaaniati, 1412h-
1992m.

 rudat altaalibin waeumdat almuftina, talifu: 'abi zakariaa yahyaa
bin sharaf alnawawiu aldimashqi, tahqiqu: zuhayr alshaawish,
almaktab al'iislamia, bayrut- dimashga- eaman, altabeat
althaalithata, 1412h-1991m.
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* sunan aibn majah, 'abu eabd allah muhamad aibn majah, tahqiqu:
muhamad fuaad eabd albaqi, dar 'ithya' alkutub alearabiati, faysal
eisaa albabi alhalbi.

* sunan 'abi dawud, sulayman bin al'asheath alssijistany, tahqiqu:
muhamad muhyi aldiyn eabd alhumidi, almaktabat aleasriatu,
sayda, birut.

* sunan altirmidhiu muhamad bin eisaa bin sawrt altirmadhi, tahqiq
wataeliqu: 'ahmad muhamad shakir wamuhamad fuad eabd albaqi
wa'iibrahim eatawat, sharikat maktabat wamatbaeat mustafaa
albabi alhalbi, masir, altabeat althaaniatu, 1395h-1975m.

* snan aldaarigatani, eali bin eumar aldaarigatni, hagagah wadabt
nasih waealaq ealayhi: shueayb al'arnawuwt wahasan shalabi
wajamal eabd allatifa, muasasat alrisalati, bayruta-lubnan, altabeat
al'uwlaa, 1424h.

» sharh mukhtasar khalil lilkhirshi, muhamad bin eabd allah
alkharshi, dar alfikr liltibaeati, bayrut-lubnan.

 alsihah wataj allughat wasihah alearabiati, talifu: 'iismaeil bin
hamaad aljawhari (t393h), hagagahu: 'ahmad eabd alghafur eatara,
dar aleilm lilmalayini, birut-lubnan, altabeat alraabieati, 1990m.

» dman aistihqaq almabie fi alganun almadanii al'urduniyr waganun
almueamalat almadaniat al'iimarati, eali hadi aleubaydi, majalat
mutat lildirasat  walbuhuthi, silsilat aleulum al'linsaniat
walaijtimaeiati, majalatan eilmiat mahkamatu, alnaashir: jamieat
mutata, al'urdunn, almujalad 15, aleadad 4.

« altabeati: al'uwlaa, 1406hi - 1986m.

 alturuq alhikmiat fi alsiyasat alshareiati, aibn qiam aljawziat,
muhamad bin 'abi bakr, tahqiga: nayif bin 'ahmad alhamdu, tal,
makat almukaramatu, dar ealam alfawayidi, 1428h.

e eagad aljawahir althaminat fi madhhab ealam almadinati, 'abu
muhamad jalal aldiyn eabd allah bin najm bin shas bin nizar
aljudhamii alsaedi almalki, dirasat watahqgiqu: 'a. du. humayd bin
muhamad lihamr, alnaashir: dar algharb al'iislami, bayrut - lubnan,
altabeat al'uwlaa, 1423 hi - 2003 m.

e aleuqud alduriyat fi tanqih alfatawaa alhamidiati, muhamad 'amin
bin eabidin, alnaashir: dar almaerifati.

 aleinayat sharh alhidayati, muhamad bin muhamad albabirti,
alnaashir: dar alfikri.

 gharib alhadithi, 'abu eubyd algasim bin slam alharwy, tahqiqu:
du. muhamad eabd almueid khan, alnaashir: matbaeat dayirat
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almaearif aleuthmaniati, haydar abad- aldakn, altabeat al'uwlaa,
1384hi. 1964m.

 alfayiq fi gharayb alhadith wal'athra, mahmud bin eamriw bin
'ahmad, alzumakhshari, tahqiqu: eali muhamad albijawi -muhamad
'abu alfadl 'nbrahim, alnaashir: dar almaerifati, lubnan. altabeat
althaaniati.

» alfatawaa alkubraa liabn taymiatin, taqi aldiyn 'abu aleabaas
'ahmad bin eabd alhalim bin eabd alsalam bin taymiat alharaanii
alhanbali1 aldimashqii (almutawafaa: 728hi), alnaashir: dar alkutub
aleilmiati, altabeati: al'uwlaa, 1408hi - 1987m.

 fath aleaziz bisharh alwajiz, 'aw alsharh alkabira, eabd alkarim
bin muhamad alraafieii algazwinii (almutawafaa: 623hi), alnaashir:
dar alfikri, bidun maelumat 'ukhraa.

 fath alqidir,kimal aldiyn muhamad bin eabd alwahid alisiyuasi
almaeruf biabn alhumaam (almutawafaa: 861hi), alnaashir: dar
alfikri, bidun maelumati.

o alfuruea, talifu: shams aldiyn muhamad bin muflih almaqdisi,
wamaeah tashih alfurue talifu: almardawi, wahashiat aibn qandus
ealaa alfurue, tahqiqu: eabd allah bin eabd almuhsin alturki,
muasasat alrisalat wadar almuayidi, altabeat al'uwlaa, 1424h.

» alfawakih aldawani ecalaa risalat abn 'abi zayd algayrawani,
'ahmad bin ghanim alnafrawi, alnaashir: dar alfikri, bidun tabeati,
tarikh alnashr: 1415hi - 1995m.

e algamus almuhiti, muhamad bin yaequb alfayruzabadi, tahqiqu:
maktab tahqiq alturath fi muasasat alrisalat bi'lishrafi: muhamad
naeim alergsusy, alnaashir: muasasat alrisalat liltibacat walnashr
waltawziei, bayrut, altabeat althaaminati, 1426 hi - 2005m.

* alganun almadanii al'urduniy, ganun raqm (43) lisanat 1976m.

* alganun almadaniu alkuaytiu alsaadir bialmarsum al'amirii raqgm
(67) lisanat 1980m.

* alganun almadanii almisrii alsaadir fi 9 ramadan 1367h almuafiq
16 yuliu sanat 1948m.

* algawanin alfighiatu, muhamad abn jazi, dar almaerifati, bayrut.

e alkafi fi figh al'limam 'ahmad bin hanbal, talifu: eabd allh bin
'ahmad bin muhamad bin qudama (t620h), alnaashir: dar alkutub
aleilmiati, altabeat aluwlaa, 1414 hi - 1994m.

o alkafi fi figh 'ahl almadinati, talifu: yusif bin eabd allh bin
muhamad bin eabd albiri bin easim alnamrii alqurtibii (t463h),
tahqiqu: muhamad ‘'uhayid wald madik almuritani, maktabat
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alriyad alhadithati, alriyad-alsueudiati, altabeat althaaniatu, 1400h-
1980m.

» kshaf alginae ean matn al'lignaei, talifu: mansur bin yunis bin
"1idris albuhuti, tahqiqu: muhamad 'amin aldanawi, ealam alkutab,
bayrut - lubnan, altabeat al'uwlaa, 1417h.

» kifayat alnabiih fi sharh altanbihi, 'ahmad bin muhamad al'ansari,
almaeruf biaibn alrafeati, tahgiqu: majdi muhamad surur baslum,
alnaashir: dar alkutub aleilmiati, altabeatu: al'uwlaa, 2009m.

e lisan alhukaam fi maerifat al'ahkami, 'ahmad bin muhamad lisan
aldiyn abn alshshihnat, alnaashiru: albabi alhalbi, alqgahirati,
altabeat althaaniatu, 1393 - 1973m.

» lisan alearabi, talifu: muhamad bin makram bin ealaa abn manzur
(ta711h), dar sadir, birut-lubnan, altabeat althaalithati, 1414h.

e almubdie sharh almuqganaea, talifu: burhan aldiyn 'iibrahim bin
muhamad abn muflih alhanbali, tahqiqu: muhamad hasan
alshaafieii, dar alkutub aleilmiati, bayrut-lubnan, altabeat al'uwlaa,
1418h-1997m.

* almabsuta, talifu: shams aldiyn alsarukhisii, dar almaerifati,
bayrut - lubnan 1409h.

* majmue alfatawaa, lishaykh al'iislam 'ahmad bin eabd alhalim bin
taymia (t728h), jame watartiba: eabd alrahman bin muhamad bin
gasimi, majmae almalik fahd litibaeat almushaf alsharifi, almadinat
alnabawiati-alsaeudiat, 1416h-1995m.

* almuhkam walmuhit al'aczam fi allughati, talifu: ealii bin
'nsmaeil bin sayidih (t458h), hagaqgahu: eabd alsataar 'ahmad fraji,
maehad almakhtutat bijamieat alduwal alearabiati, altabeat
al'uwlaa, 1377h-1958m.

* almuhit alburhani fi alfigh alnuemanii figh al'iimam 'abi hanifat,
'abu almaeali burhan aldiyn mahmud bin 'ahmad bin mazat
albukhariu alhanafiu (almutawafaa: 616h), almuhaqiq: eabd
alkarim sami aljundi, alnaashir: dar alkutub aleilmiati, bayrut -
lubnan, altabeata: aluwlaa, 1424 hi - 2004 mi.

* almukhtasar alfigahi, muhamad bin muhamad aibn earafata,
tahqiqu: du. hafiz eabd alrahman muhamad khayr, alnaashir:
muasasatan khalf 'ahmad alhabtur lil'aemal alkhayriati, altabeati:
al'uwlaa, 1435 hi1 - 2014 mu.

» mukhtasar almuzni, 'ismaeil bin yahyaa almuzni, alnaashir: dar
almaerifati, bayrut, sanat alnashri: 1410h/1990m.
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e almudawanata, malik bin 'anas bin malik bin eamir al'asbahii
almadni, alnaashir: dar alkutub aleilmiati, altabeat al'uwlaa, 1415hi
- 1994 mi.

 almarasili, sulayman bin al'asheath alsajistani, tahqiqu: shueayb
al'arnawuwta, alnaashir: muasasat alrisalati, bayrut, altabeat
al'uwlaa, 1408hi.

* masayil al'imam 'ahmad bin hanbal wa'iishaq bin rahuyhi, '1ishaq
bin mansur almaruzi, alnaashir: eimadat albahth aleilmii, aljamieat
al'iislamiat bialmadinat almunawarati, almamlakat alearabiat
alsacudiati, altabeati: al'uwlaa, 1425hi - 2002m.

» almusnad alsahih almukhtasar binaqgl aleadl ean aleadl '11laa rasul
allah salaa allah ealayh wasalama, talifi: muslim bin alhajaaj 'abu
alhasan alqushayri alnaysaburi, tahqiqu: muhamad fuad eabd
albaqi, alnaashir: dar 'ihya' alturath alearabii - bayrut-.

* almaeunat ealaa madhhab ealam almadinati, albaghdadi, eabd
alwahaab bin eulay, tahqiqu: hamish eabd alhqqg, bidun tabeati,
makat almukaramatu, almaktabat altijariati, mustafaa ‘'ahmad
albazi.

 mighni almuhtaj 'i1laa maerifat maeani 'alfaz alminhaji, shams
aldiyni, muhamad bin 'ahmad alkhatib alshirbinii alshaafieii,
alnaashir: dar alkutub aleilmiati, altabeat al'uwlaa, 1415hi - 1994m.
* almughaniy sharh mukhtasar alkharqi, talifu: eabd allh bin
'ahmad bin muhamad bin qudama (t620h), tahqiqu: eabd allh bin
eabd almuhsin alturki waeabd alfataah muhamad alhalu, dar ealam
alkutub  liltibaeat  walnashri, alriyad-alsaeudiati, altabeat
althaalithati, 1417h.

e magqayis allughati, talifu: 'abu alhusayn 'ahmad bin faris bin
zakaria, tahqiq : eabd alsalam muhamad harun, dar alfikr liltibaeat
walnashr waltawzie, 1399hi1 - 1979m.

e almugadimat almumahadati, muhamad bin 'ahmad bin rushda,
tahqiqu: alduktur muhamad haji, alnaashir: dar algharb al'iislami,
bayrut, lubnan, altabeatu: al'uwlaa, 1408 hi - 1988m.

e almumtae fi sharh almuqanaei, almunajja bin euthman abn
almanjaa altanukhii alhanbalii, dirasat watahqiqu: eabd almalik bin
eabd allh bin dahayash, altabeatu: althaalithata, 1424 hi - 2003m.

e manah aljalil sharh mukhtasar khalil, muhamad bin 'ahmad bin
muhamad ealish, dar alfikri, bayrut, lubnan, 1409h-1989m.

» almuhadhab fi figat al'iimam alshaafieii, 'abu ashaq 'librahim bin
eali bin yusif alshiyrazi, alnaashir: dar alkutub aleilmiati.



AL (Sagnad| Al O Slolal! Al 4 lhe hgdd duslys AR le 33t o

e almuafaqati, 'ubrahim bin musaa bialshaatibi, tahqiqu: mashhur
bin hasan al salman, alnaashir: dar abn eafan, altabeat al'uwlaa
1417hi/ 1997m.

» mawahib aljalil fi sharh mukhtasar khalil, shams aldiyn 'abu eabd
allah muhamad bin muhamad bin eabd alrahman altarabulsi
almaghribi, almaeruf bialhitab alrrueyny almaliki, alnaashir: dar
alfikri, altabeat althaalithati, 1412hi - 1992m.

e almuata'a <1imam dar alhijrat malik bin 'ans, riwayat yahyaa bin
yahyaa alliythi al'andilsi, hagaqah wakharaj 'ahadithah waealaq
ealayhi: bashaar eawaad maerufun, dar algharb al'iislamii, altabeat
althaaniatu, 1417h.

* alnizam al'asasii lilhukm alsaadir bimujib almarsum almalakii
raqm ('a/90), watarikh 27/8/1412hi.

* nizam almurafaeat alshareiat alsaadir bialmarsum malakiun raqgm
( mi/1 ) bitarikh 22/1/1435hi.

* nizam almueamalat almadaniat alsaadir bimujib almarsum
almalakii ragm (m/191) watarikh 29/11/1444h.

e nihayat almuhta; 'nlaa sharh alminhaji, muhamad bin 'abi
aleabaas alramli, dar alfikri, birut, 1404h/1984m.

» alhidayat sharh bidayat almubtadi, talifu: burhan aldiyn eali bin
'abi  bakr almarghinani, eulaq ealayh wakharaj ayatih
wa'ahadithuhu: eabd alrazaaq ghalib almahdi, dar alkutub
aleilmiati, bayrut - lubnan, altabeat al'uwlaa, 1424h.

 alwsit fi almadhhabi, muhamad bin muhamad alghazali altuwsi,
almuhaqiga: 'ahmad mahmud 'iibrahim, muhamad muhamad tamuir,
alnaashir: dar alsalami, algahirati, altabeat al'uwlaa, 1417hi.

» alwsit fi sharh alganun almadanii, eabdalrazaaq bin 'ahmad
alsanhuri, dar alnahdat alearabiati, algahirati, 1986m.
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