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the theory of effective breach of contract in American
law in view of Egyptian civil law and The
Thinking option in Islamic Figh
analytical and critical study

Tarek Gomaa EL Sayed Rashed

Private Law Department (Civil Law), College of Law, Qatar
University, Qatar.

Faculty of Law, Cairo University, Egypt.

E-mail: tr.gomaa@qu.edu.qa

Abstract:

In this research, we discussed the problem of the possibility of
the effective breach theory in the American legal system in light of
the approach between it and our civil legal system to reach a legal
formulation that is consistent with the legal rules established in
Egyptian civil law and does not violate the principles of Islamic
Sharia. We have found that The option of Thinking in Islamic law
1s the most appropriate formulation to answer the research problem,
but in a new legal formulation based on the permissibility of
retracting the contract in exchange for fair compensation to the
other party. Accordingly, we achieve convergence without
conformity with the theory of effective breach of contract, and we
guarantee to our proposal a subjectivity that is independent of both
the option of discretion itself, the dismissal of the remorseful, the
sale for a deposit, and the non-binding offer.

Keywords: Repudiation , Rescission, Fair Compensation, Tawarru.
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* saeid jabara, masadir alialtizami, altabeat al'uwlaa, dar alnahdat
alearabiat 2008-2009.

* mahmud jamal aldiyn zaki, alwajiz fi alnazariat aleamat
lilailtizamat fi alganun almadanii almisrii, aljuz' al'awal fi masadir
alailtizami, altabeat althaaniat 1976.

* eabd alrazaaq alsinhuri alwasit fi sharh alganun almadanii aljadid,
jal, masadir alailtizam - almujalad al'awala: aleaqda, altabeat
althaalithata, bayrut: manshurat alhalabi alhuqugqiati, 2022.

* eabdalmuneim farah alsadat, fi euqud aliidhean fi alganun
almisrii, risalat dukturah min jamieat alqahirat 1946 .

* eabd almuneim faraj alsadhi, masadir alialtizami, dar alnahdat
alearabiat 1969 .

2-almasadir almutakhasisa:

* 'likrami bisayunaa eabd alhaa khataab , mabda hasan alniyat faa
tanfidh aleuqud al'idariat , majalat alhuquq , jamieat alkuayt "
majlis alnashr aleilmii " , almujalad 42 , aleadad 3 , sibtambar 2018
* bilal eazizi , mabda hasan alniyat fi tanfidh aleuqud " dirasat
mugqarana " , risalat majistir , kuliyat alganun , jamieat alyarmuk ,
al'urduni , 2017.

* hasan husayn albarawi, alnazariat aleamat lilailtizam fi alganun
almadanii almisrii, alkutaab althaani, 'ahkam alailtizami, dar
alnahdat alearabiat 2023.

* tariq jameuh rashid, wamahmud saed bidir, almadkhal lidirasat
aleulum alqanuniati, aljuz' al'awal - nazariat alqanuni, tal, bidun
nashir, nuskhat "uliktruniati, 2021 / 2022 .

* cabd alfataah eabd albaqi - durus fi 'ahkam alialtizam - matbaeat
jamieat algahirat 1992.

* calaa husayn munhali, nazariat al'iikhlal alfaeaal fi aleaqda,
dirasat muqaranat fi daw' altahlil alaiqtisadii lilganuni, almarkaz
alearabiu lilnashr waltawziei, tal, 2020.

 fras karim shiean , wasayil muealajat altaecasuf al'iijrayiyi ealaa
saeid alealaqat aldawliat alkhasa " dirasat muqarana " , majalat
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almuhaqiq lileulum alganuniat walsiyasiat , kuliyat alganun ,
jamieat babil , aleadad 3 , alsanat 11, 2019.

 fuzi bin 'ahmad balkinani, nazariat aleaqd fi alganun almadanii
alfaransii almueadal walganun almadaniu alqatariu, dirasat
mugqaranati, almajalat alduwliat lilganuni, almujalad altaasie,
aleadad althaani 2020.

 muhamad 'ahmad almieadawi, manae altanaqud fi marhalat
altacaqudi: dirasat muqaranati, majalat albuhuth alganuniat
walaiqtisadiat ea50, jamieat almanufiat - kuliyat alhuquqi, 2019.

* muhamad husam mahmud litfi- alnazariat aleamat lilailtizami-
masadir alailtizami- si 30, alnaashir: alnasr aldhahabi- sharie eabd
aleaziz - alqahiratu, ta2 sanat 2002m, da. eabdallah mabruk alnijar-
almadkhal lidirasat alqanun walailtizamu- sa 458, alnaashir: dar
kutub aljamiei.

 muhamad yusif musaa- al'amwal wanazariat aleaqd fi alfigh
al'lislami- sa , alnaashir: dar alkitaab alearabii- alearabii, t al'uwlaa
1952m.
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