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The Rule of Organ Donation among Living People
A Comparative Study between Islamic
Jurisprudence and Law

Haitham Abdulaal Abdul Jawad Abu Azzaqah

Department of Public Law , Faculty of Law, Beni -Suef University.
E-mail: hamadabazaga83(@gmail.com

Abstract:

Human organ donation or transplantation among living people- or
from a deceased person to a living patient- is one of the medical
issues that has aroused many jurisprudential and legal questions
and problems. At the top of which is the Sharia and legal rule about
conducting such types of medical surgeries, in order to achieve
therapeutic purposes and save the life of a patient who perhaps is
about to perish unless an organ is transplanted to them to
compensate the damaged organ that needs to be eliminated and
replace it with the organ to be transferred from the living patient.
However, the rule with validity and/or the invalidity of conducting
such procedure has been an object of extensive controversy
between Sharia and legal scholars, including those who permit it or
those who oppose it; as each standpoint has its evidence and proofs
to which they adhere.

Furthermore, this brief study has concluded the permissibility and
legitimacy of organ and tissue transplantation from a living healthy
person to a patient who is in dire need of that organ. However, the
permissibility of this procedure from a Sharia and legal perspective
is not absolute, rather it is restricted by a set of conditions and
requirements that must be collectively fulfilled. Therefore, if a
condition is not met, then, it is impermissible to transfer such
organs from the living person’s body to the patient.

Keywords: Organ, Transplantation, Patient, Donation, Conditions.
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References:

1: almarajie alshareia: (kutub- rasayil - buhuth - fatawaa
wagqararat):

* 'ahmad bin muhamad alsaawi: bilughat alsaalik li'aqrab almasalik
ealaa alsharh alsaghir lilqutb sayidi 'ahmad aldirdir. dar alkutub
aleilmiati, bayrut, lubnan. tabeatan 1995. aljuz' althaamini.

* d/ 'iismaeil marhaba: albunuk altibiyat albashariat wa'ahkamuha
alfighiatu. dar abn aljuzi, alrayad, almamlakat alearabiat
alsaeudiati. altabeat al'uwlaa. tabeat 1429h.

* d /hasan eali alshaadhili: hakam naql 'aeda' al'iinsan fi alfigh
al'iislamii. ‘'iisdarat silsilat kitab aljumhuriat alsaadir ean dar
altahrir liltabe walnashri, alqahirati. tabeatan 1989m.

* zayn aldiyn eabd alrahman bin 'ahmad bin 'abi albarakat maseud (
aibn rajab alhanbaliu): jamie aleulum walhukm fi sharh khamsin
hdythan min jawamie alkalm. aljuz' althaani. tahqiq shueayb
al'arnawuwta. wa'iibrahim bajis. muasasat alrisalati, bayrut, lubnan.
altabeat althaaminati. tabeat 1419h/1999m.

* sulayman bin al'asheath al'azdi alsajistaniu (‘abi dawd): sunan 'abi
dawud. tahqiq shueayb al'arnawuwta, wamuhamad kamil qrublili.
aljuz' alsaadisi. dar alrisalat alealamiati, dimashqga, suria. altabeat
al'uwlaa. tabeat 1430h/2009m.

* d/ eabd alrahman aleadwi: naql al'aeda’ min alhayi 'aw mawtaa
almukhi muharam shrean. bahath mugadam ‘'iillaa mutamar
majamae albuhuth al'iislamiat althaalith eashar (ziraeat wanagl
al'aeda'), fi 13 rabie al'awal 1430h/ almuafiq 10 mars 2009m.

* eabd allah bin 'ahmad bin muhamad bin qudamat almaqdisi:
almighni. tahqiq du/ eabd allah bin eabd almuhsin alturki, waeabd
alfataah muhamad alhalu. dar ealam alkutub, alrayad, alsueudiati.
altabeat althaalithati. tabeatan 1417hi/ 1997m. aljuz' althaalith
eashra.

+ alshaykh eabdallah albasam: ziraeat al'aeda' al'iinsaniat fi jism
al'insani. bahath manshur bimajalat majmae alfigh al'iislamui,
aljuz' al'awal, sanatan 1987m.

* d. eismat allah einayat allah muhamad: alaintifae bi'ajza' aladmi fi
alfigh alaslami, risalat majistir muqadimatan 'nlaa kuliyat
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alsharieat waldirasat al'iislamiati, jamieat 'um alquraa, almamlakat
alearabiat alsueudiati. tabeatan 1408h .

* eali bin sulayman almirdawii alhanbali (ela' aldiyn almirdawii):
altahbir sharh altahrir fi 'usul alfigh. tahqiq du/ eabd alrahman bin
eabdallah aljabrin. almujalad althaamina. maktabat alrushdi,
alrayada, almamlakat alearabiat alsueudiati. tabeat 1421h/2000m.

« fatwaa alduktur eali jumeat mufti aldiyar almisriat sabqan,
bitarikh 22/10/2003m, manshurat ealaa almawqie al'iiliktrunii lidar
al'iifta’ almisriati:
http://www.dar-alifta.org/ar/ViewFatwa.aspx?sec=fatwa&ID=11823

* qarar hayyat kibar aleulama' ragm (99) watarikh 6/11/1402h fi
dawratih aleishrin almuneagadat bimadinat altaayif aibtida'an min
alkhamis waleishrin min shahr shawaal hataa alsaadis min shahr
dhi alqgaedat 1402h, bishan hukm naql eudw 'iinsan 'iilaa akhar.

» garar majlis mujamae alfigh aliislamii fi dawratih althaaminat
almuneaqadata, bimakat almukaramati, fi alfatrat min yawm alsabt
28 rabie alakhir 'iilaa yawm alaithnayn 7 jamadaa al'uwlaa 1405hi
almuafiq 19-28 yanayir 1985m, bishan mawdue ziraeat al'aeda'i.

» garar majlis mujamae alfigh aliislamii fi dawrat mutamarih
alraabie bijidat fi almamlakat alearabiat alsaecudiat min 18-23
jamadaa alakhirat 1408h, almuafiq 6-11 fibrayir 1988m, bishan
aintifae al'iinsan bi'aeda' jism 'iinsan akhar hyan 'aw mytan.

* 'a/ kamal aldiyn jumeat bikru: 'ahkam alaintifae bial'acda’
albashariat walhayawaniati. risalat majistir, muqadimat likuliyat
al'iimam al'awzaei, bayrut, altabeat al'uwlaa, tabeat 2001 m.

* muhamad bin 'tismaeil bin 'iibrahim albukhariu: sahih albukhari.
tahqiq mustafaa dib albugha. aljuz' alkhamisu. kitab altabi, bab
alshifa' fi thalathi. hadith ragm (5356/5357). dar aibn kathir,
dimashqa, suria. altabeat alkhamisati. tabeat 1414h/1993m.

* d/ muhamad alzuhayli: alqawaeid alfighiat watatbiqatuha fi
almadhahib al'arbaeati, aljuz' al'awala. dar alfikri, dimashqa, suria.
altabeat al'uwlaa. tabeat 1427h/2006m.

* muhamad bin eali bin muhamad alshuwkani: nil al'awtar sharh
muntaqaa al'akhbar min 'ahadith sayid al'akhyari. dar alhadithi,
alqahirati. tabeat 1413h. aljuz' alsaabieu.
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* da/muhamad eali albari: antifae al'iinsan bi'aeda' jism 'iinsan
akhar hyan 'aw mytan. bahath manshur bimajalat majmae alfigh
al'iislamii, aleadad alraabiea, aljuz' al'awala, sanatan 1988ma.

* muhamad bin eisaa altirmadhi: sunan altirmidhii (aljamie
alkabiri). tahqiq bashaar eawad maerufun. dar algharb al'iislami,
bayrut, lubnan. altabeat al'uwlaa. tabeat 1996ma. aljuz' althaalithi.

» alshaykh muhamad mutualiy alshaerawi: al'iinsan la yamlik
jasadahu, majalat alliwa' al'iislami, aleadad (226) jamadaa
al'ukhraa, 1407h.

* d/ muhamad almukhtar alshanqiti: 'ahkam aljirahat altibiyat
walathar almutaratibat ealayha. maktabat alsahabati, jidat,
almamlakat alearabiat alsueudiatu. altabeat althaaniatu. tabeat
1415h/1994m.

* d/ muhamad almadaniu busaq: mawqif alsharieat al'iislamiat min
naql al'aeda' bayn albashari. jamieat nayif alearabiat lileulum
al'amniati, alriyad, almamlakat alearabiat alsaeudiati. tabeat
2005m.

* alshaykh nizam wamajmueat min eulama' alhind al'aelami:
alfatawaa alhindiat fi madhhab al'iimam al'aezam 'abi hanifat
alnueman wabihamishih fatawaa qadi khan walfatawaa
albazaziatu. almutbaeat alkubraa al'amiriatu, masir. altabeat
althaaniatu. tabeatan 1310h. aljuz' alkhamis.

* d/ muhamad yusri 'iibrahim: sariqat al'aeda' bialjirahat altibiyat
wa'ahkam alqisas almutaratibat ealayha fi alfigh al'iislamii, dirasat
tasiliatun. dar tibat alkhadra'i, makat almukaramati, almamlakat
alearabiat alsaeudiati. bidun dhikr sanat liltabei.

* d/ yusif algaradawiu: ziraeat al'aeda’ fi daw' alsharieat
al'iislamiati. dar alshuruqi, algahirati. altabeat al'uwlaa. tabeat
2010m.

2: almarajie alqanuniia: (kutub- rasayil - buhuth - qawanin):

* d/ 'ahmad muhamad aleumr: naql waziracat al'aeda' albashariat
bayn aliibahat waltajrimi, dirasat muqaranat bayn alsharieat
al'iislamiat walqanun alwadei. risalat dukturah muqadimatan 'iilaa
kuliyat alhuquqi, jamieat algahira. sanat 1997m.

* 'a/ 'asmaa fawat fadilat: al'iitar alqanuniu lieamaliaat naql wazare
al'aeda' albashariati, risalat majistir muqadimatan ‘'iillaa kuliyat
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alhuquq waleulum alsiyasiati, jamieat mawlud maemari tizi
wazaw, aljazayar. sanat 201 1m.

* du/ husam aldiyn kamil al'ahwani: almashakil alganuniat alati
tuthiruha eamaliaat zare al'aeda' albashariati, dirasat mugaranati,
alnaashir matbaeat jamieat eayn shams. tabeatan 1975m.

« fatwaa aljameiat aleumumiat ligismi alfatwaa waltashrie bimajlis
aldawlat almisrii fi 6/9/1995m.

* alganun almisrii raqm (5) lisanat 2010 bishan tanzim zare al'aeda’
albasharia

* gqanun naql waziraeat al'aeda' albashariat albahrayniu alsaadir
bialmarsum almalakii ragm (16) lisanat 1998m.

* alganun ragm (5) lisanat 2016m al'iimaratiu bishan tanzim naql
waziraeat al'aeda' wal'ansijat albashariati.

* d. mahmud najib hasni: alfigh aljinayiyu al'iislamiu, aljarimatu.
dar alnahdat alearabiati, alqahirati, altabeat al'uwlaa, tabeat
1427h/2007m.

* d/ mahmud najib hasni: alhaqu fi salamat aljasad wamadaa
alhimayat alati yakfaluha ganun aleuqubati. bahth manshur
bimajalat alqanun walaiqtisadi. aleadad (3). alsana (29), sanat
1959m.

* d/ haytham hamid almusaruata: naql al'aeda' albashariat bayn
alhazr wal'iibahati, dirasat muqaranati. dar almatbueat aljamieiati,
al'iiskandiriati. tabeat 2003 m.

* d/ yasir husayn bihins: ziraeat al'aeda' albashariat bayn altajrim
wal'iibahati, dirasat mugaranat bayn alsharieat walganuni. markaz
aldirasat alearabiati, alqahirati. altabeat al'uwlaa. tabeat
1437h/2016m.
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