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The co-owner taking possession of the entire common
property: possession or mere usufruct?

Abdulmajeed Khalaf Mansour Alenezi

Department of Civil Law, Saad Al-Abdullah Academy for Security
Sciences, Kuwait.

E-mail: Dr.a.almajeed@gmail.com

Abstract:

Objectives of the study: The system of common ownership is
considered a reason for the existence of many problems and legal
disputes between the undivided co-owners, so the Kuwaiti Civil Law
regulated how to use and exploit common property and the method of
managing and disposing of it, in order to prevent some undivided co-
owners from monopolizing the usufruct of undivided property to the
exclusion of the rest of the undivided co-owners, and specifying the
powers that the Common ownership entitled to the undivided co-
owners, and gave each owner the right of ending the co-ownership
and requesting the division of the common property unless he was
forced to maintain in the co-ownership by law or agreement, unless he
neglected to regulate an issue that frequently occurs in actual
practicality, which is one of the co-owners taking possession of the
entire common property, using and exploiting it, without the consent
of the rest of the co-owners. Therefore, this study clarifies the legal
provision on this issue by reviewing the conflicted jurisprudential and
judicial opinions, discussing them, and adopting the most of them for
the intention of the legislator and the interest of the co-owners over
the ownership.

Study methodology: The study adopts the descriptive and analytical
approach of the provisions of the Kuwaiti civil law, with a review of
the jurisprudential opinions and what confirmed them from the
judicial provisions of the Kuwaiti and French Courts of Cassation and
the Egyptian Court of Cassation, and the solutions adopted by the
comparative law to compensate the co-owners who were denied the
usufruct of the common property.

Results of the study: The study concluded that there is nothing in
the Kuwaiti civil law that prevents the co-partner in the common
property from possess the undivided interest of the rest of his co-
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owners privately and individually with the intention of owning it.
However, the ambiguous nature of the co-partner’s possession of the
rest of the co-partners’ shares, the Kuwaiti legislator’s refusal to take
mto account the notion of the assumed division, and some
considerations imposed by the social relationship between the co-
partners and the nature of common ownership lead to the prevailing of
the opinion that the provisions of possession do not apply to common
ownership, and considering the partner’s severalty use of the common
property or its common exploitation and depriving the rest of the co-
partners from usufruct from their common shares or obtaining their
yields, such as the infringement that gives them the right to file a
lawsuit to claim that the co-partner be stopped from practicing the
business that constitutes an infringement and to claim a consideration
for the partner’s usufructuary of what exceeded his portion of the
common property.

Keywords: Adverse Possession, Possession, Common Ownership,
Usufruct, Compensation.
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(2) Cour de Cassation de France, Chambre civile 3, du 19 mai 2004,
02-19.800, Bulletin 2004 III, N° 102, p. 92.
(3) Planiol et Ripert, Traité pratique de droit civil frangais, t. 3, 2 ed,
n°15. S. Prigent, Possession : nécessité d’actes matériels, Article,
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(1) Cour de cassation, civile, Chambre civile 1, 12 mai 2010, 09-
65.362.
(2) Cour de cassation, civile, Chambre civile 1, 31 mars 2016, 15-
10.748.
(3) Cour de cassation, civile, Chambre civile 1, 30 janvier 2019, 18-
12.403.
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