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The Contractual Rebalancing According to The Theory of

Emergency Conditions Between judicial and legislative
intervention - A comparative study

Ahmed Mohammed Awwad Awad

Private Law Department, Faculty of Law, King Faisal University,
KSA.

E-mail: aawad@kfu.edu.sa

Abstract:

Despite the legacy of The Emergency Theory; The implementation of
its provisions is a necessity necessitated by changing the circumstances
that lead to the contractual imbalance, with the occurrence of
unexpected general incidents, such as the Covid-19 pandemic, and the
current Russian-Ukrainian war. The Theory was sometimes supported,
criticized and antagonized in many eras, as it appeared for the first time
in the Polish Code of Obligations, then in the Italian Civil Code, then the
Egyptian Civil Code, from which the theory started to other regulations.
The French Decree No.131/2016 amending the Contracts and
Obligations Law recognized the theory for the first time. The content of
the theory is that we have to be in front of an ongoing contract, and after
its conclusion; Unexpected public incidents appear, leads the obligation
to be burdensome, this will allow the judge to intervene to address the
nodal imbalance. Part of the jurisprudence considers that the place of
theory i1s by law, so that if circumstances occur that require the
intervention of the legislature, they are addressed as much as the
appropriate law 1s needed, this view has already been applied, for
example, to counter the effects of exchange rate liberalization and the
effects of a pandemic (Covid-19). Islamic law has known various
applications of the theory of emergency conditions, and the Islamic Figh
Council issued a decision regarding emergency conditions. The Saudi
regimes also adopted the theory; It was included in the government
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competition and procurement system 1440 AH, in addition to the
measures it took to confront the (Covid-19) pandemic.

Keywords: Emergency Conditions, Contractual Rebalancing,
Contract- Covid-19.
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(3) Ordonnance n°® 2016-131 du 10 février 2016 portant réforme du droit

des contrats, du régime général et de la preuve des obligations.
https://www.legifrance.gouv.fr/jorf/id/JORFTEXT000032004939
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(1) Art. 1195: "Si un changement de circonstances imprévisible lors de

la conclusion du contrat rend l'exécution excessivement onéreuse pour
une partie qui n'avait pas acceptéd'en assumer le risque, celle-ci peut
demander une renégociation du contratason cocontractant. Elle

continue a exécuter ses obligations durant la renégociation.

En cas de refus ou d'échec de la renégociation, les parties peuvent
convenir de la résolution du contrat .ala date et aux conditions qu'elles

déterminent, ou demander d'un commun accord au juge de procéder a
son adaptation. A défaut d'accord dans un délai raisonnable, le juge

eut.ala demande d'une partie, réviser le contrat ou y mettre fin.ala
p p y

date et aux conditions qu'il fixe".



) 0yl uya gy ) dontlally BN S ol (yy dyllatt g yLat! Gy y1ad yllal (B Guall )leltt Sake
JJJ.E.“"LJEQJJJ.GVJg‘:)ﬂa"b‘;‘%}d}AJ‘J.&-T&ASA}bM{LMJ}QBclu‘;}“
Pd‘_;l_G9%3}}%‘@)%‘}&)%‘&}@‘&0&@‘|.1.¢%;>-‘9:.~o|43}c"aﬁjw‘
A/ RA) FOWRE PR U5 TE. JRETE W A PR ER R A TSRS,

V. g pod ] s g BBl

bl pUadly ¥ 2 VY i AN s 2l PN B 285l gl 2y s LS ske 05
b B Y T gl S uadl B gn il SN e (V1 40) sled o o
e 3315 05 0 S YT g 25, gl 2 s AT ks My e e T3
sdolas & lal) o ) (el 8 8 I QM5 aor g Sy ks bl foo o
iddles oo Lims 5l ol 3z 3 ads sy g 8 ol 388 Cnnd 5 ¢ oy ) 351N 2ol
e b A i il I8 b b a0 e ) O g5 iy Loty a5
b D ) ok dns planed| T sl Jazeid cidandll b g il e el 0515
0 S g 5 B ety Bolnall ey ) High <) in o Joidl) el 5 2 g2l
or s oSl 1 slaly S5 M 3 B a9 Lo s 15l g ) sl
Lo 55 o ! b Lo B e b0 1t vy o et 50 i) p b2
2 o) oo glecl) 4l Les Lo gap clgbl BT o 2l 5 psLasB (g 5

(Y)?W ‘-;h&i L4 ﬁ‘m J\”"i @JJ.&.“

(1)Rapport au Président de la République relatifal'ordonnance n°

2016-131 du 10 février 2016 portant réforme du droit des contrats, du
régime général et de la preuve des obligations.
https://www.legifrance.gouv.fr/jorf/article_jo/JORFARTI000032004917
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obligations. sur
https://www.legifrance.gouv.fr/jorf/id/JORFTEXT000032004939
Rapport au Président de 1a République relatif a I'ordonnance n°
2016-131 du 10 février 2016 portant réforme du droit des
contrats du régime général et de la preuve des obligations. sur
https://www.legifrance.gouv.fr/jorf/article jo/JORFARTI000032
004917
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