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Applying a Legal Judgment from a Past Case of

Consensus to a Current Case of Disagreement and its
Impact on Jurisprudence

Mahmud Ahmad Yussef Isa.
Department of Fundamentals of Jurisprudence, Faculty of
Shari‘a and Law, Al-Azhar University, Damanhour, Egypt.
Email: MahmudlIsa@azhar.edu.eg
Abstract:
The present research paper deals with an important type of
analogy, which is to apply a legal judgment based on jurists’
consensus in the past to a controversial case in the present. The
significance of this research consists in the fact that many
scholars have written on analogy, but none of them has so far
dealt with this type separately although it is a well-known topic of
dispute among scholars of fundamental jurisprudence. Many of
the approaches of jurisprudence have been based on this disputed
issue to the extent that some fundamental jurists believe that the
real dispute among them lies in the issue of applying a legal
judgment from a past case of consensus to a current case of
disagreement. The dispute with other branches of jurisprudence is
confined to disagreement on the definitions of lexical jargon.
Though the majority of scholars and jurists do not accept this type

of analogy because the circumstances of both cases are different,
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the dispute concerning using it has resulted in many approaches
to jurisprudence. Therefore, the majority of the schools of
jurisprudence, the Maliki, the Shafi‘1, the Hanbaliand and the
Dhahiri, have approaches only resulting from this dispute. As for
the Hanafi jurists, they have rejected this type of analogy and no
approach based on it could be found.

Keywords: analogy — case of consensus — case of disagreement

— dispute — schools of jurisprudence — approaches of
jurisprudence.
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