105aY Jaad) AaSaa pliad o galel
(Yoo —194A)

JJ__".SAS\
gl oo daal
plad) doal) o AN pad (9 M
ALY daula — (Gghal S
(sAY) Aol o gilal) Lyagats] p gl
Sl glanal)
Jai) (stact)
Ly CloomalSh com Ay all g A 3 gaad) Ayl
(At ) £ g2l Al ),
D gl : YJi
: Ll e Aaskad L3400 p gdat : Loty
O—a £6¥ oliEl Yol ) saiidl daall 1 (V) a8 (JgY adal)
Ol ek e guim b Leale LaSaall 359 ¢ AaSaall Ll Ul
: | - el
3 —Siy ¢ g3 gl 5 AT Biluy agay: (Y) i oY il -
- dagin)l
Oag—a’ diad Y ¢ AaSadll aliaial pae : (¥) o8 (JoY) addll s
. &‘_}.’J\ st diadll U smad ELA uabiaidl L "alis 5y

iy iy Y g1 (8 Juadll L0S) pae 1 (£) 2, J oW dal -
cADE dgaa



Yoot glal = oV saadl = Jgall 0 gilhll &y paad) ddgead) rYv
. ugﬂ_,ﬂ\u.yt‘)a A5y pae (°) ?i_) u"Jy‘ C.h]\ ——A 4

palall A aSadll iy ¢ "caaii’ iz (1) Ay oY il -
. aDU 5a Y/YA

3_)4 QA:‘ASAA“ G-EJAJ" t‘).a APy ?.\r. : (V) ?i_) “J,S') e.ﬂ! —_}
. Ziswdl ilim lid)

Go—ia o s gl calb L Juadll 1 (A) a1, J3Y pidll =
- AaSadll oLl £ g hall gl BT e gAY sl
: daalid Slliadla : B
B aatadl)
Aland) Llae dpai
(1S 3 i)

! a—dligh : 9‘,‘
: LaSaal) plaf coayh L3 4y gRtAN Jileaa : Lls

. Lgaldl 2 g shaall g1 33l q&@@\%du{

2 el gl e (5 i Y A pli Blia ga dLeSadll Galiaial il —w

. .c.‘iﬁ}“ LZ.\LG! r_c,\;' U gady &LA.“

ol el Y ol aia¥) J o Clay yodi gl 3iS —
| + L 5y583a cillaiasll

alaia g gy el 3 ) o (20 Badatl) AuSadll ppuadi =
- ASadll

oS Jladl caslS 130 La A yoy Dl (3latiy W ysaal of ZaSadl .\esh;_.
il €13 L diymaly ¢ Lgagy poai 6 30l Jaiatll U 4 Jax
Gl e By ity By Y g6 5 sy ¢ g1 Sl Y o daias



FYA (Yoo mVARA) sl Jaal) Lasas pliad o (ybedll — gl i saal Lo
' L has

| cAKile V) cllaiadll s e el aSH dadall —
€ g smge 63 b quanal Jall g5l da =
- dgalis clliadl ;U5
Gl aalast)
Llaidl) clially Laladl 1Y alad U L8l Luid
(RS 5 Baaiall by ol sz Liilal)

&N @l
ladall DAL aldl) s L) i
OladY) Gsia Aall (aldd) kall pdalidl ad Llaally
:d_ﬂé,l\:‘l,‘
s Lau (g0 cathe W 30 23 g0AN Jilunadl : Ll
_ - AaSaall (g ltnuit ol 5 3L 2
Al s 556 o ¢ Al Bl 2l A Al dagds G
C bl gl ellae) (4 Laadll 2 pa@l Alalidl dapks ~a
S 5 YY Juaill 1) h@b@édﬂ\é&du—a
. (Ralad
A 1ah bl Jlael yias ia o andall aad olall 4 Suall —_a
o415 S Lad pllac) Ll oSladl ey ¢ diiliy (3lai (g
il s il ¢ ol die leawa qang Wlas Asladl Llaall
. lgad Jaaill

. ol az Llaall BT -



Y-~\pw—ﬂv AMJ\—LAJAJ\MWWM\ rYq

Ouala) aatast)
Bll pladiul 4uo g pdia dpuiad
(Sl 22 Ll )
D a—ildyh : ;J_,‘
 Aaaa) Galuais) Gasadsd LLE 5y Wiadd 30 Guud © Ll
- omsbaad) ALl e Y/ ol
CYEA LW Guaadh 3ol A8 e 4 B0l —o

el yma¥) il aey aliaia™ aa Gl a4l 00
. AaSaall ol 4yl
bl (aaladll
93985 S 5US B G Apudad
(Lewall — U puas )
D a—iligh : ;13‘
D BN Wl 3 A0 et gslaal ¢ Lls
alad L iy 200 (e TY Balall i pall Zaglall) VAS L Bamlas s ]
- (choaled) gl Lalall 1474
o6l (il (5 paall 3a5 A4S~
saalaall Gai sl Ll S Sy A s lad) Jal gall ——o
. agaall Cile i 8 dai Al A i A —
gl Gl jlie (B sabeall aiuS lEl -a
U gy Ll gy 0 ol "5 gl 0 Tl —
Lgal) J6T ol b LeSadl Llo (o mall £ ¢ Zualid cilliade s GG
g Leaiud!



Fre o (Yo omVAAA) Adad Jaal daSaa plid o aail — Ul gl aaal Lol
@Lu.!\ (aalad) ‘
S pall) (898 L pal) AnYly Aalil Aol
(i gl s i gSt)
(adadash) e jaYl e call)
. a—iligh : Y,ji
. AaSaal f : Lals
Ol (gatal)
1444 Guhd] Vo p g Aggad) Aalatly Lalad) 4uidl)
(Mg s sl
: Hﬂj\ : 93‘
;e Wt Lo A gl Sl : Ll
VAYA alad Ll & gl Slal) Ll o VY okl =i
CVAYA Zad ol dlall i (gae -
CVAYA L ol el gl &l 5 gae —Y
MS;A]‘ shy-Y
O—a /P 2kl Gy aadll a5 abiaia¥) g Clay yoai —n
' NI I
- bl AU e V¥ B0l el ——a

ks Lgel 35 s ol gall 0 580 =



Yoot plat= oV aamll = Seal (ygilall &) puaal) dladd) Yy
Js¥) Batadl
Lsasis Gl G Agpagll g 4y plh 3 gaat) Al
(¥ £ sia Ada y)

: () a—idgh : :L,i

Lojasi i 5920 ad ) Ll (g 5al€l cieal V946 sl YA i
Bl AL aaay Laf (Blely 135 g paaaiy A gl Jandl AaSas S
4135 . Presqu’ile Bakassi-Bakassi Peninsula " o—ulSb 5 5 32 40d o
L o2l o saal 393a)) pany 333 of AaSadll g 9 el e
Ll (g nal S caadd Y494 550 T g . 14V0 Lle eaj0a3 o5 La gl
=) e sal ) Al e cuay 1 g g s il Ll
290 a A silei 5 pay AaSaall 02a3 g ¢ 2LES 5 juay Ailaia B g yaalSH
i ol Cuay (g paalsll Cudlay L padh alad oLl 3y Ao (ol gal)
() saaly A

s ) Lpatlly ¢ AaSadll aleatial Gapalil o g ysal€l) ciaiiad i
el Y1 Gl aaia¥) i il yoai ) ¢ il allall g ¢ g el
bt Sl e ¥/¥T Galall Gy AaSaall

¢ (OaoselSh () 3 S3all aual dlaza (pd plall LuSadll Ciraa i

VA 1880 Lyl e 1T as gl do ¢ (U ) Saliaal 58341
a8 U peag Ll olegall L She gpuatSl Caca gl aiy . 1890 e
palaaial o a4 Y g s ia Gany ¢ g daaadl alagd)l (DA ¢ e
Garay . gsasdl dsa el a¥) Aaadl caiigli . kY (Jpdy uSadl
pas—ady 4y giSall L Uaae a8l 1447 gla V0 4 a9 alSll
lngall i e aandle (59 yal SN el Dlaiy . el 4100 & il

Le ¥ sl ¢ YVA Ga e VA9A ¢ & LRl gl g kaal plSal de gana kil ()
BT X

w‘&ﬁ#)‘“‘)é)‘“‘)@é%‘@u‘c L_.L)a.’ud!‘,(‘)
.(oiﬂ'cVVﬂua‘LSgLJ\&)d‘)énb‘;lc



Py (Y o=V A4A) Al Jaal AaSae pliad o uladl — Uyl gyf daal L

L2 g ghall a guads dadl all 3 jala dpuall Ciauli

e (5 9—a3 Ailiaf il 5830 AiaMie <y b oliylall p28 IS
0D 22 o 01 5alll kil ¢ Al 4l Lu ga g ¢ 3aDbay
;L O Latial) A0 ghat : i

ol Lfiag ¢ AaSadll jaliaial aum 44l ¢ sis 4l L yasi Ca
O—a £6¥ ol $T il ) sariad) daall : (1) o3, A6 adad i

Dl oldl ki g g i lgale AaSaldll 3y ulu) Uil

¢ Ol Gl ks paliaial L) pud AaSadll of L e 0
WP RO RETW

\iHCJPH)meUA‘ﬂ‘UALAhY\Ml‘J~
= g YARE G ¥ g aalS 4ald L ¢ Y40 Luaut
ltaill i il Y Jgall W Al ys ol o3 ¢ Baaall aad Hladl L5 S
HJC&JM‘\.}HG_{:"‘W‘JJMJ‘J&J)&D&‘MY“WM‘}‘
sl SI o alas S5 Al ¢ 1898 Lujle Y4 ag ¢ AaSadll ) (g eal
.t‘ag)aaiﬁl&.\_,‘

Hov?uw‘qugiéqug,»&ldmuhm)ai,
Ot gy el £ 1) (o Lisna 330 e Ja ity ¥ (s S o ga

N ¢

cO e gy il

e Aol 458 L of clliy ¢ Gaall o3a Caady 38 U ey Ll
Y jeia Ay ati Sy a first impression 'Q.-bi ool (5 g 0S5 Al Y40V

Y=Yl ¢ ) s sl (1)
D (VEY ga ¢ 190V de gand) Aol cilli (1)
“Le statut ne préscrit aucun délai entre le dép6t par un Etat d’une
déclaration d’acceptation et d'unc requéte , et que le principe de '
réciprocité n’est pas affecté par un délai dans la réception par les
parties au statut des copies de la déclaration .



Yool plal— oV smll = | Aall ¢ gihll & uaall Alpual rey
Ay oAl s Tagal Ailly B gl 1D dia gl 3 Y gall oy gildl o
il Y 4yl V) A s aSall Gl ) U (e 09 okl lighs
| e pSa ) Alal Al g1 5
O£ PT Bl @ )S3 o ey ¢ Ll @l e AaSadll )
le—nicd Y oaiaiall el dgma oy ¢ La @udill 6 V40V ole 45 8 L

Lo — 3 Gl gl 55 o (I Lo git il 5o ollia ClS 1Y Le Cany (e
. O) L

: (YA=YO il ¢ YAY=YAY a0 Y494 dc gana) daSaall < (%)
“25. La Cour observera en premier lieu que, selon le paragraphe 2 de
I’article 36 du Statut :
“Les Etats parties au présent Statut pourront, & n’importe quel
moment, déclarer reconnaitre comme obligatoire de plein droit et sans
convention spéciale, a 1’égard de tout autre Etat acceptant la méme
obligation, la juridiction de la Cour sur tous les différends d’ordre
Juridque” .
ayant I’un des objets prévus par cette disposition .
Le paragraphe 4 de I’article 36 précise que :
“Ces déclarations seront remises au Secrétaire général des Nations
Unies qui en transmettra copie aux parties au présent Statut ainsi
qu’au Greffier de la Cour”
Au vu de ces dispositions, la Cour, dans I’affaire du Droit de passage
sur territoire indien , a conclu que :
“par le dépbt de sa déclaration d’acceptation entre les mains du
Secrétaire général, I’Etat acceptant devient partie au systéme de la
disposition facultative a 1’égard de tous autres Etats déclarants, avec
tous les droits et obligations qui découlent de I’article 36 . Le rapport
contractuel entre les parties et la juridiction obligatoire de la Cour qui
en découle sont établis “de plein droit et sans convention spéciale” du
fait du dép6t de la déclaration.. C’est en effet ce jour-la que le lien
consensuel qui constitue la base de la disposition facultative prend .
naissance entre les Etats intéressés.” (Droit de passage sur territoire
indien, exceptions préliminatires, arrét, C.1.J. Recueil 1957 p. 146).
Les conclusions auxquelles la Cour était ainsi parvenue en 1957
traduisent ’essence méme de la clause facultative d’acceptation de la
juridiction obligatoire . Tout Etat partie au statut, en acceptant la
juridiction de la Cour conformément au paragraphe 2 de I’article 36,
accepte cette juridiction dans ses relations avec les Etats ayant
antérieurement souscrit 4 la méme clause. En méme temp, it fait une
offre permanente aux autres Etats parties au Statut n’ayant pas encore
remis de déclaration d’acceptation. Le jour oi I'un de ces Etats
accepte cette offre en déposant a son tour sa déclaration d’acceptation,
le lien consensuel est établi et aucune autre conditin n’a besoin d’étre

remplie. Dés lors, et comme la Cour I’a déclaré en 1957 ; =
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“tout Etat faisant unc déclaration d’acceptation doit étre censé tenir
compte du fait qu’en vertu du Statut il peut se trouver a tout moment
tenu des obligations découlant de la disposition facultative vis-a-vis
d’un nouveau signitaire, par suite du dépot de la déclaration
d’acceptation de ce dernier” (ibid., p. 146).
26. Par ailleurs, et comme la Cour I’a également déclaré dans I’affaire
du Droit de passage sur territoire indien , I’Etat déclarant .
“n’a a s’occuper ni du devoir du Secrétaire général ni de la maniére
dont ce devoir est rempli. L’effet juridique de la déclaration ne
dépend pas de I’action ou de I’inaction  ultérieure du Secrétaire
general Au surplus, contrairement a d’autres instruments, I’article
36 n’énonce aucune exigence supplémentaire, par exemple celle
que la communication du Secrétaire general ait été regue par les
parties au Statut, ou qu’un intervalle doit s’écouler apres le dépot
de la déclaration, avant que celle-ci ne puisse prendre effet. Toute
condition de ce genre introduirait un élément d’incretitude dans le
jeu du systeme de la disposition facultative . La Cour ne peut
introduire dans la disposition Facultative aucune condition de ce
genre” (CLJ, Rec., 1957, p. 146-147.)
27- La Cour rappellera en outre que, contrairement a ce que soutient le
Nigéria, cet arrét n’est pas resté isolé . 11 a été réaffirmé dans Paffaire
du Temple de Préah Vihéar (exceptions préliminaires. Arrét. C.1J.
Rec., 1961, p. 31) et dans celle des Activités militaires et
paramilitaires au Nicaragua et contre cleui-ci (Nicaragua c. Etats —
Unis d’Amerique) (compétence et recevabilité, arrét, C.I.J. Recueil
1984 , p. 392). Dans cette derniére affaire, la Cour a souligné que :
“en ce qui concerne I’exignce du consentement comme fondement,
de sa compétence et plus particuliérement les fromalités exigibles
pour que ce consentement soit exprimé conformément aux
dispositions de Particle 36, paragraphe 2, du Statut, la cour s’est
déja exprimée, notamment dans I'affaire du Temple de Préah
Vihéar. Elle a alors indiqué que “la seule formalité prescrite est la
remise de I’acceptation au Secrétaire général des Nations Unies,
conformément au paragraphe 4 de I’article 36 du Statut (C.IJ.
Recueil 1961 . p. 31)” (C.1.J. Recueil 1984, p. 412, par . 45.)
28- Le Nigéria conteste néanmoins cette solution en rappelant que,
conformément a I’article 59 du Statut, “[1] a décision de la Cour n’est
obligatoire que pour les parties en litige et dans le cas qui a été
décidé”. Dés lors les arréts rendus antérieurement , notamment dans
r affalre du Droit de passage sur territoire indien , n’auraient
“manifestement pas d’effet déterminant sur la procédure actuelle” .
It est vrai que, conformément & I’article 59, les arréts de la Cour ne
sont obligatoires que pour les parties en litige et dans le cas qui a été
décidé. Il ne saurait étre question d’opposer au Nigéria les décisions
prises par la Cour dans des affaires antérieures. La question est en ,
réalité de savoir si, dans la présente, espéce, il existe pour la Cour des
raisons de s’écarter des motifs et des conclusions adoptés dans ces

précédents”.
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“Dés lors, les dispositions de cette convention ne sauraient
éventuellement étre appliquées aux déclarations que par analogie
(Activités militaires et paramilitaires au Nicaragua et contre celui-ci
(Nicaragua c. Etats-Unis d’Amérique), compétence et recevabilité,
arrét, C.1.J. Recueil 1984, p. 420, par. 63) .
31. La Cour observera par ailleurs qu’en tout état de cause les
dispositions de la convention de Vienne n’ont pas la portée que leur
attribue le Nigéria. L’article 78 de la convention n’aen effet pour
objet que de traiter des modalités selon lesquelles les notifications et
communications doivent étre effectuées. Il ne gouverne pas les
conditions dans lesquelles s’exprime le consentemtnt par un Etat & étre
li€é par un traité et celles dans lesquelles un traité entre en vigueur, ces
questions étant réglées par les articles 16 et 24 de la convention. Aussi
bien la Commission du droit international , dans son rapport a
I’Assemblée générale sur le projet qui devait devenir par la suite la
convention de Vienne, précisait-elle que, si le futur article 78
comportait in limine une réserve explicite, c’était “avant tout pour
prévenir toute erreur sur le rapport” entre cet article et les futurs
articles 16 et 24 (Annuaire de la Commission du droit international,
1966 , vol. II, p. 295). Elle ajoutait que de ce fait “les dispositions
particuliéres de ces derniers articles prévalent” .
Or, selon Iarticle 16 :

“A ‘moins que le traité n’en dispose autrement, les instruments de

ratification, d’acceptation, d’approbation ou d’adhésion établissent

le consentement d’un Etat a étre 1i€ par un traité au moment :
b) de leur dép6t auprés du dépositaire”.
Le paragraphe 3 de I’article 24 dispose en outre que :

“Lorsque le consentement d’un Etat a étre li€ par un traité est établi

4 une date postérieure a I’entrée en vigueur dudit traité, celui-ci, &=
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moins qu ’il n’en dispose autrement , entre en vigueur a l’égard de
cet Etat a cette date”.
Dans son rapport a 1’Assemblée générale, la Commission du droit
international avait souligné que :
“Dans le cas du dép6t d’un instrument aupres d’un dépositaire, la
question se pose de savoir si c’est le dépot lui-méme qui élablit le
lien juridique entre I’Etat déposant et les autres Etats contractants
ou bien si le lien juridique n’est créé qu’au moment ol ces derniers
sont informés du dépdt par le dépositaire.” (Annuaire de la
Commission du droit international, 1966, vol. 11, p. 219). .
Aprés avoir décrit les avantages et les inconveénients des deux
solutions, elle avait conclu que :
“Il ne fait pas de doute pour la Commission que la régle générale
existante est que c’est I’acte méme du dépbt qui crée le lien
juridique... Telle a été I’opinion de la Cour international de Justice
dans P’affaire du Droit de passage sur territoire indien (exceptions
préliminaires), ou il s’agissait d’une situation analogue concernant
le dép6t de déclarations d’acceptation de la clause facultative en
vertu du paragraphe 2 de I’article 36 du Statut de la Cour... [Ainsi]
Ia régle existante semble étre bien établie.” (Ibid) .
Cette régle générale a trouvé son expression dans les articles 16 et 24
de la convention de Vienne : le dépdt des instruments de ratification ,
d’acceptation , d’approbation ou d’adhésion établit le consentement
d’un Etat a étre lié par un traité; ce dernier entre en vigueur a I’égard
de cet Etat le jour de ce dépot .
Ainsi, les régles adoptées en ce domaine par la convention de Vienne
correspondent 4 la solution retenue par la Cour dans I’affaire du Droit
de passage sur territoire indien. Cette solution doit étre maintenue .
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33. La Cour, dans I’arrét ainsi évoqué, a constaté que les Etats-Unis
avaient remis en 1984 au Secrétaire général, trois jours avant le dépot
d’une requéte par le Nicaragua, une notification limitant la portée de
leur déclaration d’acceptation de la juridiction de la Cour. La Cour a
constaté que cette déclaration comportait une clause de préavis de six
mois. Elle a estimé que cette condition devait étre respectée en cas de
retrait ou de modification de la déclaration et en a conclu quela
notification de modification de 1984 ne pouvait abolir avec effet
immédiat I’obligation antérieurement assumée par les Etats-Unis
(Activités militaires et paramilitaires au Nicaragua et contre celui-ci
(Nicaragua c. Etats — Unis d’Amérique), compétence et recevabilité,
C.LJ. Recueil 1984, p. 421, par . 65).
La Cour a noté en outre, a propos de la déclaration du Nicaragua dont
les Etats-Unis se prévalaient par voie de réciproité, qu’en tout état de
cause .
“le droit de mettre fin immédiatement a des déclarations de durée
indéfinie est loin d’étre établi. L’exigence de bonne foi parait imposer
de leur appliquer par analogie le traitement prévu par le droit des
traités, qui prescrit un délai raisonnable pour le retrait ou la
dénoncaition de traités ne renfermant aucune clause de durée” (ibid.,
p. 420, par. 63) .
La Cour a ajouté: “la question de savoir quel délai raisonnable devrait
étre respecté n’a pas a étre approfondie : il suffira d’observer qu’[un]
laps de temps [de trois jours] ne constitue pas un “délai raisonnable”
(ibid) .
34. La Cour estime que cette solution relative au retrait des
déclarations d’acceptation de la juridiction obligatoire n’est pas
transposable au cas de la remise de ces déclarations. En effet, le retrait
met fin a des liens consensuels existants alors que la remise établit de
tels liens. Par suite, le retrait a pour conséquence de priver purement et
simplement les autres Etats ayant antérieurement acepté la
compétence de la Cour du droit qu’ils avaient de saisir cette derniére
d’un différend les opposant a I’Etat ayant retiré sa déclaration. A
I’inverse, la remise d’une déclaration ne prive ces mémes Etats
d’aucun droit acquis. A la suite d’une telle remise, aucun délai n’est
dés lors requis pour I’établissement d’un lien consensuel .
35. La Cour observera en outre qu’imposer I’écoulement d’un délai
raisonnable avant qu’une déclaration puisse prendre effet serait
introdurie un élément d’incertitude dans le jeu du systéme de la clause
facultative. Ainsi qu’il a été rappelé au paragraphe 26 ci-dessus, la
Cour avait dans P’affaire du Droit de passage sur territoire indien,
estimé ne pouvoir créer une telle incertitude . Les conclusions
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auxquelles elle était alors parvenue demeurent valables et s’imposent
d’autant plus que I'augmentation du nombre des Etats parties au Statut
et DPintensification des relations interétatiques ont depuis 1957
multiplié les occasions de différends juridiques susceptibles d’étre
soumis & la Cour. Celle-ci ne saurait introduire dans la clause
facultative une condition supplémentaire de délai qui n’y figure pas”
sl a adl Y JuaisP) a5 3 S (5 il g ualdl oS3 6 5a
¢ Gl pyall) 84y 48100 QDA 8y e el 1 o Al 3 g 50
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“39. La Cour notera par ailleurs que, si le principe de la bonne foi “est
I’'un des principes de base qui président & la création et a I’exécution
d’obligations juridiques ..., il n’est pas en soi une source d’obligation
quand il n’en existerait pas autrement” (Actions armées frontaliéres et
transfrontaliéres (Nicaragua c. Honduras), compétence et recevabilité,
arrét, C.I.J. Recueil 1988 , p. 105, par. 94). Or, il n’existe en droit
international aucune obligation spécifique pour les Etats d’informer
les autres Etats parties au Statut qu’ils ont I’intention de souscrire 4 la
clause facultative ou qu’ils ont souscrit a ladite clause. En
conséquence, le Cameroun n’était pas tenu d’informer le Nigéria qu’il
avait D’intention de souscrire ou qu’il avait souscrit & la clause
facultative . '
Par ailleurs :
“Un Etat qu1 accepte la compétence dela Cour doit prévoir qu’une
requéte puisse étre introduite contre lui devant la Cour par un nouvel
Etat déclarant le jour méme ou ce dernier dépose une déclaration
d’acceptation entre les mains du Serétaire général.” (Droit de passage
sur territoire indien . exceptions préliminaires, arrét, C.I.J. Recueit
1957, p. 146).
De ce fait le cameroun n’était pas davantage tenu d’informer le
Nigéria de son intention de saisir la Cour. En I’absence de telles
obligations et de toute atteinte aux droits correspondants du Nigéria, '
ce demnier n’est pas fondé & se prévaloir du principe de la bonne foi 3
’appui de ses conclusions™ .
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“[1]a négociation et le réglement judiciaire sont 1’une et I’autre cités
comme moyens de réglement pacifique des différends a I’article 33
de la Charte des Nations Unies” (Plateau continental de la mer Egée,
arrét, C.1.J. Recueil 1978 , p. 12, par. 29). Il n’esxiste ni dans la
Charte, ni ailleurs en droit international , de régle générale selon
laquelle 1’épuisement des négociations diplomatiques serait un
préalable & ce qu’avait proposé le Comité consultatif de juristes en
1920 (Comité consultatif de juristes, Procés-verbaux des séances du
Comité (16 juin — 24 juillet 1920) avec annexes, p. 679, 725-726). 11
ne figure pas davantage a I’article 36 du Statut de la présente Cour.=
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Un préalable de ce type peut étre incorporé et est souvent inséré dans
les clauses compromissoires figurant dans les traités. 11 peut
également figurer dins un compromis, les signataires se réservant
alors de ne saisir 1a Cour qu’une fois écoulé un certain délai (voir par
exemple Differend frontalier (Jamahiriya arabe libyenne Tchad),
arrét , C.I.J. Recu:il 1994 | p.9). Enfin, les Etats demeurent libres
d’insérer dans leur déclaration facultative d’acceptation de la
juridiction obligatoire de la Cour une réserve excluant de la
compétence de c:tte derniére les différends au sujet desquels les
parties en caus: seraient convenues ou conviendraient d’avoir
recours a un avtre mode de réglement pacifique. Au cas particulier.
aucune réserve de ce type n’avait cependant été insérée dans les
déclarations du Nigéria ou du Cameroun a la date d’introduction de
la requéte .
Par ailleurs, I¢: fait que les deux Etats aient, dans les circonstances
rappelées aux paragraphes 54 et 55 ci-dessus, tenté, lors de contacts
bilateraux , de résoudre certaines des questions frontaliéres les
" opposant n’impliquait pas que ’un ou Iautre ait exclu la possibilité
de porter tout différend frontalier le concernant dans d’autres
enceintes et notamment devant la Cour internatonale de Justice™.
uu_)iﬂ‘ Fof=YoY oo Gl @J‘J‘)_ Qs e pady — A8l Jsts (\\)
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L’ exception du Nigéria ne saurait en conséquence étre accueillie .
“57. Passant a la seconde branche de ’exception, la Cour examinera
si les conditions fixées par la jurispiudence pour qu’existe une
situation d’estopple sont réunies en I’espéce . *
L’existence d’une telle situation supposerait que le Cameroun ait
adopté un comportement ou fait des déclarations qui auraient attesté
d’une maniére claire et constante qu’il avait accepté de régler le
différend de fronti¢res soumis aujourd’hui a-la Cour par des voies
exclusivement bilatérales. Elle impliquerait en outre que le Nigéria,
se fondant sur cette attitude, ait modifié sa position & son détriment
ou ait subi un préjudice quelconque (Plateau continental de la mer du
Nord, arrét, C.I.J. Recueil 1969, p. 26 , par . 30 ; Différend
frontalier, terrestre, insulaire et maritime (El Salvador Honduras),
requéte a fin d’intervention, arrét, C.1.J. Recueil 1990, p. 118, par.
63).
Ces conditions ne sont pas remplies en I’espéce. En effet, comme il a
été précisé au paragraphe 56 ci-dessus, le Cameroun n’a pas reconnu
un caractére exclusif aux négociations menées avec le Nigéria, pas
plus que le Nigéria ne semble I’avoir fait ; en outre ce dernier
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n’établit pas avoir modifié sa position a son détriment ou avoir subi
un préjudice du fait qu’il aurait pu sans cela rechercher une solution
aux problémes de _frontieres existant entre les deux Etats en
recourant a d’autres procédures, mais qu’il a ét€¢ empéché de le faire
en se fondant sur la position prétendument adoptée par le Cameroun.
58. Enfin, la Cour n’est pas convaincue que le Nigéria aurait subi un
préjudice du fait que le Cameroun a entamé une procédure devant la
Cour au lieu de poursuivre des négociations qui, d’ailleurs, étaient
dans une impasse au moment du dép6t de la requéte”
. OQS_)EJ"T“i uac@)‘"unﬁi(\\')
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“Whatever their nature, the existence of procedures for regional '
negotiation cannot prevent the court from exercising the functions
conferred upon it by the charter and the statute™ .
s b (£80 0o ¢ VAAL e gand) VAAE Gle X o) 8 38 AaSadl cuils
“The court is unable to accept either that there is any requirement of
prior exhaustion of regional negotiating processes as a precondition
to seising the court” .
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“du seul fait que le point terminal de la Fronticre se situe sur la
Frontiére d’un Etat tiers non partie a I'instance. En effet, les droits
de I’Etat voisin, le Niger, sont sauvegardés en tout état de cause par
le jeu de I'article 59 du statut” CIJ, Rec., 1986 ,p. 577, para . 46 .
;BN A gl ellias culS 13 g1 8 Jeadll e atias Ll ASadl il (1 9)
“Constitute the very subject-matter of the judgement to be rendered
on the merits” CIJ, Rec.. 1992, p. 261 . Para. 55: 1995 , p. 104-105 ,
para.34;1998,p.312,para. 79 . )
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“does therefore not preclude later additions to the statement of the
facts and grounds on which a claim i is based” ICJ, Rep., 1998 , para .
98 .
: (49 .,..n‘m\u.,.@,.num)m1uu
“99. Tl ne découle pas davantage du paragraphe 2 de I’article 38 que
la latitude dont dispose I’Etat demandeur pour développer ce qu’il a
exposé dans sa requéte soit strictement limitée, comme le suggeére le
Nigéria. Une telle conclusion ne saurait étre tirée du terme
“succinct” ; elle ne saurait non plus étre tirée des prononcés de la
Cour selon lesquels la date pertinente pour apprécier la recevabilité
d’une requéte est la date de son dépdt ; en effet, ces prononcés ne se
référent pas au contenu des requétes (Questions d’interprétation et
d’application de la convention de Montréal de 1971 résultant de
’incident aérien de Lockerbie (Jamahiriya arabe libyenne c.=
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Royaume-Uni) , exceptions préliminaires, arrét , C.1.J. Recueil 1998,
p. 26, par . 44, et Questions d’interprétation et d’application de la
convention de Montréal de 1971 résultant de I’incident aérien de
Lockerbie (Jamahiriya arabe libyenne c. Etats-Unis d’Amérique),
exceptions préliminaires, arrét , C,I.J. Recueil 1998 , p. 130, par.
43). Une interprétation aussi restrictive ne correspondrait pas
davantage aux conclusions de la Cour selon lesquelles :
“si en vertu de Particle 40 du Statut, I’objet d’un différend porté
devant la Cour doit étre indiqué, I’article 32 , paragraphe 2, du
Réglement de la Cour [aujourd’hui I’aticle 38, paragraphe 2] impose
au demandeur de se conformer “autant que possible” a certaines
préscriptions. Cette expression s’applique non seulement a la
mention de la disposition par laquelle le requérant prétend établir la
compétence de la Cour mais aussi a I’indication précise de I’objet de
la demande et a I’exposé succinct des faits et des motifs par lesquels
la demande est prétendue justifiée.” (Cameroun septentrional
(Cameroun c¢. Royaume-Uni), exceptions préliminatires, arrét, C.1.J.
Recueil 1963, p. 28).
La Cour rappellera également que, selon une pratique établle les
Etats qui déposent une requéte a la Cour se réservent le droit de
présenter ultérieurement des éléments de fait et de droit
supplémentaires. Cette liberté de présenter de tels éléments trouve sa
limite dans I’exigence que “le différend porté devant la Cour par
requéte ne se trouve pas transformé en un autre différend dont le
caractére ne serait pas le méme” (ClJ, Rec., 1984 , p. 427, par . 80) .
g1 i g e gal il |§A‘_ﬁ4)_;5?ld_,_)=u&|dwuh(:“fj,
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“100. En ce qui concerne le sens a donner au terme “succinct”, la
Cour se bornera a noter que dans la présente affaire la requéte du
Cameroun contient un exposé suffisamment précis des faits et
moyens sur lesquels s’appuie le demandeur. Cet exposé remplit les
conditions fixées par le paragraphe 2 de I’article 38 du Statut et la
requéte est par suite recevable.
Cette constatation ne préjuge cependant en rien la question de savoir
si, compte tenu des éléments fournis a la Cour, les faits allégués par
le demandeur sont ou non établis et si les moyens invoqués par lui=
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sont ou non fondés. Ces questions relévent du fond et il ne saurait en
étre préjugé dans la présente phase de I’affaire”
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“101. La Cour ne saurait enfin accepter I’idée selon laquell(e le
Nigéria se trouverait dans I’impossibilité de répondre utilement aux
allégations présentées ou qu’elle-méme se trouverait en définitive
dans I’impossibilité de se prononcer équitablement et utilement 4 la
lumiére des preuves et moyens don’t elle dispose du fait que, selon
le Nigéria, la requéte du Cameroun ne serait pas suffisamment claire
et complete et serait inadéquate. C’est au demandeir de subir les
conséquences d’une requéte qui ne contiendrait pas un exposé
satisfaisant des faits et motifs sur lesquels repose sa demande .
Comme la Cour I’a dit dans I’affaire des Activités militaires et
paramilitaires au Nicaragua et contre celui-ci (Nicaragua c. Etats-
Unis d’ Amérique) :
“C’est en définitive au plaideur qui cherche & établir un fait
qu’incombe la charge de la preuve ; lorsque celle-ci n’est pas
produite, une conclusion peut étre rejetée dans I’arrét comme
insuffisamment démontrée, mais elle ne saurait étre déclarée
irrecevable in limine parce qu’on prévoit que les preuves feront
défaut” (ibid., p. 437, par . 101)”.
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%La Cour rappelle qu’elle a affirmé “que I’un des principes
fondamentaux de son Statut est qu’elle ne peut trancher un=
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différend entre des Etats sans que ceux-ci aient consenti i sa
juridiction” (Timor oriental (Portugal c. Australie), arrét, C.I.J.
Recueil 1995 , p. 101 , par. 26) . Toutefois, elle a précisé dans la
méme espéce “qu’elle n’est pas nécessairement empéchée de statuer
lorsque I’arrét qu’il lui est demandé de rendre est susceptible d’avoir
des incidences sur les intéréts juridiques d’un Etat qui n’est pas
partie & I’instance” (ibid., p. 104, par. 34) .
De méme , dans I’affaire de Certaines terres a phosphates a4 Nauru
(Nauru c. Australie), elle a suivi la méme ligne de pensée :
“toute décision de la Cour sur I’existence ou-le contenu de la
responsabilité que Nauru impute a1’Australie pourrait certes avoir
des incidences sur la situation juridique des deux autres Etats
concernés, mais la Cour n’aura pas a se prononcer sur cette situation
juridique pour prendre sa décision sur les griefs formulés par Nauru
contre I’Australie. Par voie de conséquence, la Cour ne peut refuser
d’exercer sa juridiction.” (C.1.J. Recueil 1992, p. 261-262, par . 55.)”
La Cour ne savrait donc, en la présente espéce, prendre sa décision
sur la huitiéme exception préliminaire en la considérant simplement
comme une question préliminaire. Pour pouvoir déterminer quel
serait le tracé d’une frontiére maritime prolongée au-dela du point G,
en quel lieu et dans quelle mesure elle se heurterait aux
revendications éventuelles d’autres Etats, et comment I’arrét de la
Cour affecterait les droits et intéréts de ces Etats, il serait nécessaire
que la Cour examine la demande du Cameroun au fond . En méme
temps, la Cour ne saurait exclure que I’arrét demandé par le
Cameroun puisse avoir sur les droits et intéréts des Etats tiers une
. incidence telle que la Cour serait empéchée de rendre sa décision en
’absence de ces Etats, auquel cas la huitiéme exception préliminaire
du Nigéria devrait étre retenue, tout au moins en partie. Le question
de savoir si ces Etats tiers décideront d’exercer leurs droits a
intervention dans I’instance conformément au Statut reste entiére” .
Gleiy aSadl 5B 3w 3 Jpal anas of ¢sai 1l omlil JB Gl (YA)
(Yo Do gl L) g g gally

i) U55a Al i OIS (V) 48 A0 gl of Guilen 8 anldl OB Laiy

. (Toiu.a ‘A _)A“



Yool plal— oV aml — gall o oilall 4 puaad) Alpad ZX

(A_JAAJLOAC.‘“,’Y‘tlﬂ\dalilgagg}‘&m,aﬁ),j—\‘

- A0 Ay 3ley 350m 155 (o8 Joalll 1Sy ¥

gﬂ‘gﬁ:@‘ﬂdﬁﬂ\équuén}‘j%h—i
c Aol Ay e V/FA salall Ly ¢ Lucaiia

Q_,J:X.AS;.AS‘ J“ ;)J\&QJ\SA!&.\AJ‘M‘ C.’L'AJU.A“B)Sé_o
- e e

;‘tn '!an
el alas duad
(138 2 Ly

(" a—iligh : 'YJ?

M‘mpa&@m‘ﬁ;aj\QﬂothTouj
ua\_a'\‘\ﬂi }gt.a\" éédﬁaﬁu@)ﬂhﬁ.\;béﬁ&c&)@_,ﬂ\
oo G e il ¢ 4 Adaludl @l ylas Alaa il
e ¢ et ol g 0 o0l Uialat Jladl (g 3 Loy ¢ g8l IS Aidaall s
il 8 " Al apall did jasg ) dgeuall g 28D @l
. P

Jpmsh Cilay puai ) Aladll abiatal Gt Lild casiul 38
(—a "/‘"1 EJL_J] l._ﬁ_, u;ﬁl_j.ﬂ' O JJLAA]‘ aASM“ 45“-3!?‘ uatmﬁay‘
gk el aiaY e sey AaSadll ol 1ai iy dy L ) Uil
. Sl callall 4 Jeaill manifestly lacks jurisdiction daazal

Al s 3 Y el — e iYL — Aaall 8 L
((12S) Balizae 5 ,Sa g ¢ (Libaud) 3 S0a iy Lagd Cia jumg ¢ (aliaial

anlay £70 e ¢ VRAA ¢ LAY L ) AaSadl plSal e gana kil (Y4)



Yo. (*-u-\MA)i,d‘,ﬂ\MLSM;LASUkM—&JJ\‘”im‘..\.i

sl Y 15 Une réplique — a reply 2 o235 Lgld il 13 amy B
L) o Sl e jaiy . S ayle Cun jiel Le gag ¢ 2D e TY
A wailly Uikl ta A o gl g a8 gl Jlse (o guaiy A4S il slae
S5 ey Lilaad Coeniy L Lol s md ) AaSaall @y 8 1A L Laliaia
salall (Y ok ¢ B (e o5 o] (ST 5 plie Apams; A0S (3B (pued
glow b Aol cie yi . Al e 135S (i jiad ply . 2D (e £ /07

. ookl 4y @l ciladl

pSad of AuSaall oo g il iy

Al il e galiaial A jlae i 3 ¢ 10 a5l o=
. ty\.\.m“ c\aid_}ugy ¢ UALJ _);..\“ ,_ss‘;u;&\ ?ld\

G —i S A Jadll e Wbl (i ats ke 1S -
o ) a5 )
¢ daSadl) plaf ca yla 3 AN Joleaall : LS

: () Lgaldl gl 150 apsat 3 Aakaal) Alabus (g a0

¢! 53— Characterization — qualification S5 & Jld yhll Cabisl
P Al e gy el

ot Y Y A jles B Bl W jges 1S o Y Liledd cund i
I’inopposabilité — the non — zL—3aY| 3 s axe ‘_,JI 9 ¢ Aallall el
R E R kY ‘;\!.“.A la Q‘ Vs ¢ sl C._n_)u’ﬁn.n I*A‘A:l opposability
Wi w e L el Cun ¢ Ll (g gty (I o 5l sl () )
ceadlal el L Lede et

A Ladlaally duals el ja) il (laty ¢ 3 of clld i 1S L=
A dhidl 8 sl A i) dpailly SlanY) G5 e (b dnall aisiy e
—hillY e Jlad) dlend! ylias daliia) Lalall ZAEYY Lo 3

o Wans Loy V¥ N« Laany Lag £47 S ¢ il an yall (1)



Yoot plal— oV saall = gall o gilhll 4y puaal) Alpal) Yo\
aal Gy ol 2 3 Ay, Aelaadly 1S L eliac dakiie 4 )
Lol o 1€ ey o @l Biasl A DU el ja ) 3T 5 ¢ (Ledbiac]
JSS oyl — 158 3= on g1l ¢ Lol 8 ) Ll sane
(+Sa3 ¥ 6 (3a 9 . an indivisible whole — un ensemble indivisible (BTN

- AV e el Csd e gl O e b BB of Aeadll
ui—g_c.\au_)_hs—‘.du1tgj_9§4c L_ul.\u‘é‘h‘;lcc;u_).ﬁ_,—
. 4 Jiaill 1aadll e as jla g5 63 gl 5l s

A p1 5 anad Ba 4l 5 g8 eadl of B S ASadll L=
0 ollal 0xS5 La sag) Ll 4ie il Cillall 3 ¢ AaSaal) ol 4s jhay
) (DU a Y/FA ¢ ol A

Lo g—ady A o pager B 1Y Al cilal daSadl of VI
AEG Y Lgild ¢ L.,.uta;”mdcmytm,It\)-mgamt}a,J
u;\_).\_“)_A_,;u ‘H‘M\ \_, ()GC.AA“Q_\H:‘;J_)JLU

L g Labed (3 98n el Leil pualy 103 S 1Y Lo 46 yma 6 (Biai ol

a_)_ﬂs.“tiiAua‘daLquca_)nﬂ)Lp‘ U:‘"““LE"“U"J“‘“-‘ MS;J‘C.\“E(\'\)

“La Cour a eu l’occasion, par le passé, de se référer a plu51eurs
reprises & ces dispositions. Elle les a qualifiées d’.“essentielles au
regard de la sécurit¢ juridique et de la bonne administration de la
justice” et, sur cette base, a conclu a I’irrecevabilité de demandes
nouvelles , formulées en cours d’instance, qui, si elles avaient été
accuellh&s auraient_transformé I’objet du’ différend ongme]lement
porté¢ devant elle aux termes de la requéte (Certaines terres a
phosphates & Nauru (Nauru c. Australie), exceptions préliminaires,
arrét, C.LJ. Recueil 1992 , p. 266-267 ; voir aussi Administration du
prince von Pless, ordonnance du 4 février 1933, C.P.J.1. série A/B n°
52, p. 14, et Société commerciale de Belgique, arrét, 1939, C.P.J.I.
série AIBn° 78, p. 173).
Aux fins d’identifer sa tiche dans toute instance introduite par un Etat
contre un autre, la Cour commence par examiner la requéte (voir
Interhandel, exceptions préliminaires, arrét. C.1.J. Recueil 1959, p.
21; Droit de passage sur territoire indien, fond, arrét . C.1.J. Recueil
1960 , p. 27 ; et Essais nucléaires (Australie c. France) , arrét, C.I.J.
Recueil 1960 , p. 27 ; et Essais nucléaires (Australie c. France), C.1.J.
Recueil 1974, p. 260. Par. 24).

(T' /Yﬁ UL'.)“'“‘ £EA U ¢ )n“ ulJ)MSM.“ (TY)
However, it may happen that uncertainties or dlsagreements arise w1th
regard to the real subject of the dispute with which the Court has=
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been seised, or to the exact nature of the claims submitted to it . In
such cases the Court cannot be restricted to a consideration of the
terms of the Application alone nor, more to a consideration of the
terms of the Application alone nor, more generlly, can it regard itself
as bound by the claims of the Applicant.
Even in proceedings intituted by Special Agreement , the Court has
determined for itself, having examined all of the relevant instruments,
what was the subject of the dispute brought before it , in
circumstances where the parties could not agree on how it should be
characterized (see Territorial Dispute (Libyan Arab Jamahiriya Chad),
Judgement , 1.C.J. Reports 1994, pp. 14-15, para. 19, and p. 28, para .
57). :
30. It is for the Court itself, while giving particular attention to the
formulation of the dispute chosen by the Applicant , to determine on
an objective basis the dispute dividing the parties, by examining the
position of both parties :
“[Tt is the Court’s duty to isolate the real issue in the case and to
identify the object of the claim . It has never been contested that the
Court is entitled to interpret the submissions of the parties, and in fact
is bound to do so; this is one of the attributes of its judicial functions.”
(Nuclear Tests (New Zealand v. France). Judgment, 1.C.J. Reports
1974, p. 466 , para. 30 : see also Request for an Examination of the
Situation in Accordance with Paragraph 63 of the Court’s Judgment of
20 December 1974 in the Nuclear Tests (New Zealand v. France)
Case, Order of 22 September 1995, I.C.J. Reports 1995, p. 304, para.
55)”.
0a) V4T ple 458 o B e ) D ol Ll At o SAIG (5 5a
gty L YAV=YAY o ¢ VAVE Lley (YD—Yi'ua) V190 Loy« (TZ—TT
D(YY=YY OUEN ¢ £69 o ¢ 1994 ¢ aapal el) Jgl Y daSadll
“32. In so doing , the Court will distinguish between the dispute itself
and arguments used by the parties to sustain their respective
submission on the dispute :
“The Court has ... repeatedly exercised the power to exclude, when
necessary, certain contentions or arguments which were advanced by a -
party as part of the submissions, but which were regarded by the
Court, not as indications of what the party was asking the Court to
decide, but as reasons advanced why the Court should decide in the
sense contended for by that party” ... ICJ, Rep., 1974, p. 262; cases
concerning Fisheries, Judgment . 1.CJ. Reports 1951 , p. 126 ;
Minqueirs ‘and -Ecrehos, - Judgment . 1.C.J. Reports 1953, p. 52;
Nottebohm, Second Phase, Judgment. 1.C.J. Reports 1955, p. 16) .
33 In order to decide on the preliminary issue of jurisdiction which
arises in the present case, the Court will ascertain the dispute between
Spain and Canada, taking account of Spain’s Application, as well as
the various written and oral pleadings placed before the court by the

parties”
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“37. The Court points out that the establishment or otherwise of
jurisdiction is not a matter for the parties but for the Court itself.
Although a party seeking to assert a fact must bear the burden of
proving it (see Military and Paramilitary Activities in and against
Nicaragua (Nicaragua v. United States of America). Jurisdiction and
Admissibility, Judgment, 1.C.J. Reports 1984, p. 437, para. 101),
this has no relevance for the establishment of the Court’s
jurisdiction, which is a “question of law to be resolved in the light of
the relevant facts” (Border and Transborder Armed Actions
(Nicaragua v. Honduras), Junisdiction and Admissibility, Judgement
, LC.J. Reports 1988, p. 76, para. 16) .
38- That being so, there is no burden of proof to be discharged in the
matter of jurisdiction. Rather, it is for the Court to determine from
all the facts and taking into account all the arguments advanced by
the Parties, “whether the force of the arguments militating in favour
of jurisdiction is preponderant , and to “ascertain whether an
intention on the part of the parties exists to confer jusrisdiction upon

it”
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“Junisdiction only exists within the limits within which it has been

accepted” .
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46. A declaration of acceptance of the compulsory jurisdiction of the
Court , whether there are specified limits set to that acceptance or not,
is a unilateral act of State sovereignty. At the same time, it establishes
a consensual bond and the potential for a jurisdictional link with the
other States which have made declarations pursuant to Article 36,
Paragraph 2,0f the Statute, and “makes a standing offer to the other
States party to the Statute which have not yet deposited a declaration
of acceptance” (Land and Maritime Boundary between Cameroon and
Nigeria, preliminary Objections, 1.C.J. Reports 1998, p. 291 , para. 25)
. The régime relating to the interpretation of declarations made under
Article 36 of the Statute is not identical with that established for the
interpretation of treaties by the Vienna Convention on the Law of
Treaties (ibid., p. 293, para. 30). Spain has suggested in its pleadings
that [t] his does not mean that the legal rules and the art of interpreting
declarations (and reservations) do not coincide with those governing
the interpretation of treaties”. The Court observes that the provisions
of that Convention may only apply analogously to the extent
compatible with the sui generis character of the unilateral acceptance
of the Court’s jurisdittion .
(£ ¢ £0f Ga ¢ pa el ud) AaSadll 45 (TA)
“47. De fait, la Cour a précisé dans des arréts antérieurs les régles a
suivre pour ’interprétation des déclaratins et des réserves qu’elles
contiennent . Toute déclaration “doit étre interprétée telle qu’elle se
présente, en tenant compte des mots effectivement employés” (Anglo-
Iranian Qil Co., exception préliminaire, arrét, C.I.J. Recueil 1952, p.
105) . Toute réserve doit étre appliquée “telle qu’elle est” (Certains
emprunts norv.., C1J 1957,p. 27). Ainsi, les déclarations et les réserves
doivent étre considérées comme un tout. En outre . “la Cour ne saurait
se fonder sur une interprétation purement grammaticale du texte. Elle
doit rechercher I’interprétation qui est en harmonie avec la maniére
naturelle et raisonnable de lire le texte.” (Anglo-Iranian Oil Co.,
exceptnon prellmmalre, arrét, C.IJ. Recueil 1952, p. 104.).
(iﬂ iAub‘)uﬂtiGiuasc.s_)J‘uh)A.nS:‘“d ("‘\)
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=“48. At the same time, since a declaration under Article 36,
paragraph 2, of the Statute, is a unilaterally drafted instrument, the
Court has not hesitated to place a certain emphasis on the intention of
the depositing State. Indeed, in the case concerning Anglo-Iranian Oil
Co., the Court found that the limiting words chosen in Iran’s
declaration were “a decisive confirmation of the intention of the
Government of Iran at the time when it accepted the compulsory
jurisdiction of the Court” (ibid., p. 107) .
49. The Court will thus interpret the relevant words of a declaration
including a reservation contained therein in a natural and reasonable
way, having due regard to the intention of the State concerned at the
time when it accepted the compulsory jurisdiction of the Court. The
intention of a reserving State may be deduced not only from the text
of the relevant clause, but also from the context in which the clause is
to be read, and an examination of evidence regarding the
circumstances of its jurisprudence that in interpreting the contested
reservation .
“regard must be paid to the intention of the Greek Government at the
time when it deposited its instrument of accession to the General Act :
and it was with that jurisprudence in mind that the Court asked the
Greek Government to furnish it with any available evidence of
explanations of the instrument of accession given at that time”
(Aegean Sea Continental Shelf, Judgment, 1.C.J. Reports, 1978, p. 27.
Para. 69). .
In the present case the Court has such explanations in the form of
Canadian ministerial statements, parliamentary debates, legislative
proposals and press communiqués .
50. 'Where , moreover, an existing declaration has been replaced by a
new declaration which contains a reservation, as in this case, the
intentions of the Government may also be ascertained by comparing
the terms of the two instruments”.
P(EV e ¢ 113 ASalll culli Wi

“Thus to take the contrary view would be to disregard the evident
intention of the declarant and to deprive the reservation of its
effectiveness” .

(oY il ¢ £00-£08 a ¢ payal (i) AuSaall J g (£1)
“51. The contra proferentem rule may have a role to play inthe
interpretation of contractual provisions . However, it follows from the
foregoing analysis that the rule has no role to play in this case in
interpreting the reservation contained in the unilateral declaration
made by Canada under Article 36. Paragraph 2, of the Statute” .
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“52. The Court was addressed by both Parties on the principle of
effectiveness. Certainly, this principle has an important role in the law
of treaties and in the jurisprudence of this Court ; however, what is
required in the first place for a reservation to a declaration made under
Article 36. Paragraph 2, of the Statute, is that it should be interpreted
in a manner compatlble with the effect sought by the reserving State™.

2190V ale Lgndi daSaall 43558 Lo (B ¢ elld 2l ¢ Liboud cuamaf (£Y)
“It isarule of interpretation that a text emanating from a Government
must, in principle, be interpreted as producing and as intended to
produce effects in accordance with existing law and not in violation of
it.” (Right of Passage over Indiar Territory, Preliminary Objections.
Judgement , I.C.J. Reports 1957, p. 142) .
il ¢ £01-£00 ya ¢ Bl aa sall) .)ést.m._u.,s.u«.sun GIJMV (£%)
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“54. Spain’s position is not in conformity with the prmcnple of
interpretation whereby a reservation to a declaration of acceptance of
the compulsory jurisdiction of the Court is to be interpreted in a
natural and reasonable way, with appropriate regard for the intentions
of the reserving State and the purpose of the reservation. In point of
fact, reservations from the Court’s case-law has it been suggested that
interpretatiomn in accordance with the legality under international law
of the matters exempted form the jurisdiction of the Court is a rule
that governs the interpretation of such reservations : =
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“Declarations of acceptance of the compulsory jurisdiction of the
Court are facultative , unilateral engangements, that States are
absolutely free to make or not to make. In making the declaration a
State is equally free either to do so unconditionally and without limit
of time for its duration , or to qualify it with conditions or
reservations.” (Military and Paramilitary Activities in and against
Nicaragua (Nicaragua v. United States of America), Jurisdiction and
Admissibility, Judgment , I.C.J. Reports 1984 ,p. 418 , para . 59) .
The holding of the Court relied on by Spain in the Right of Passage
over Indian Territory case, which was concerned with a possible
retroactive effect of a reservation, does not detract from this principle.
The fact that a State may lack confidence as to the compatibility of
certain of its actions with international law does not operate as an
exception to the principle of consent to the jurisdiction of the Court _
and the freedom to enter reservations .
55. There is a fundamental distinction between the acceptance by a
State of the Court’s jurisdiction and the compatibility of particular acts
with international law. The former requires consent . The latter
question can only be reached when the Court deals with the merits,
after having established its jurisdiction and having heard full legal
argument by both parties .
56. Whether or not States accept the jurisdiction of the Court, they
remain in all cases responsible for acts attributable to them that violate
the rights of other States. Any resultant disputes are required to be
resolved by peaceful means, the choice of which , pursuant to Article
33 of the Charter, is left to the parties”.
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“disputes arising out of or concerning conservation and management
measures taken by canada...” .
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“Which, in the absence of such measures, would not have come into
being”.
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“Il suffit qu’elle ait pour objet de gérer et de consérver des ressoures
biologiques et réponde, a cet effet , a diverses caractéristiques
techniques™ (Ibid, p. 461, paa. 70) .
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“There is no rule of interpretation which requires that reservations be
interpreted so as to cover only acts compatible with international law .
As is explained above, this is to confuse the legality of the act with

consent to jurisdiction”.
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“68. The Court shares with Spain the view that an international
instrument must be interprreted by refernce to international law .
However, in arguing that the expression “conservation and
management measures” as used in the Canadian reservation can apply
only to measures “in conformity with international law” , Spain would
appear to mix two issues. It is one thing to seek to determine whether
a concept is known to a system of law, in this case international law,
whether it falls within the categories proper to that system and
whether, within that system , a particular meaning attaches to it : the
question of the existence and content of the concept within the system
is a matter of definition. It is quite another matter to seek to determine
whether a specific act falling within the scope of a concept known to a
system of law violates the normative rules of that system : the
question of the conformity of the act with the system is a question of

legality” . =
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“il appartient a la cour de s’assurer, a la demande d’une partie ou
d’office, qu’un différend n’a pas perdu son objet depuis I’introduction
de la requéte et qu’ily a toujours lieu de statuer sur ce différend”.
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“A distinction should thus be drawn between the advisory nature of
the court’s task and the particular effects that parties to an existing
dispute may wish to attribute, in their mutualrelations, to an advisory
opionion of the court ... These particular effects, extraneous to the
charter and to the statute which regulate the functioning of the court ,
are derived from separate agreement; in the present case Article VIII ,
section 30, of the General convention provides that “the opinion given
by the court shall be accepted as decisive by the parties” ICJ, Rep.,
1999, para . 25 .
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“is a problem of interpretation and cansequently a legal question” .
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“The essence of the matter lies not in their administrative Position

but in the nature of their mission” ICJ, 1989 , p. 194, para 47 .
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60. As the Court has observed, the Secretary- General, as the chief
administrative officer of the Organization, has the primary
responsibility to safeguard the interests of the Organization ; to that
end, it is up to him to assess whether its agents acted within the scope
of their functions and , where he so concludes, to protect these agents,
including experts on mission, by asserting their immunity. This means
that the Secretary-General has the authority and responsibility to
inform the government of a member State of his finding and , where
appropriate, to request it to act accordingly and , in particular, to=
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request it to bring his finding to the knowledge of the local courts if
acts of an agent have given or may give rise to court proceedings .
61. When nationa! courts are seised of a case in which the immunity
of United Nations agent is in issue, they should immediately be
notified of any finding by the Secretary-General concerning that
immunity. That finding , and its documentary expression, creates a
presumption which can only be set aside for the most compelling
reasons and is thus to be given the greatest weight by national courts .
The governmental authorities of a party to the general Convention are
therefore under an obligation to convey such information to the
national courts concerned, since a proper application of the
Convention by them is dependent on such information .
Failure to comply with this obligation, among others, could give rise
to the institution of proceedings under Article VIII, Section 30. Of the
General Convention . . '
62. the Court concludes that Government . of Malaysia had an
obligation, under Article 105 of the Charter and under the General
Convention, to inform its courts of the position taken by the Secretary-
General. According to a well-established rule of international law, the
conduct of any organ of a State must be regarded as an act of that
State. This rule, which is of customary character, is reflected in Article 6
of the Draft Articles on State Responsibility adopted provisionally by the
international Law Commission on first reading, which provides:
“The conduct of an organ of the State shall be considered as an act of
that State under interntional law, whether that organ belongs to the
constituent, legislative, executive, judicial or other power, whether its
functions are of an international or an internal character, and whether
it holds a superior or a subordinated position in the organization of the
State. “(Yearbook of the International law Commission, 1973, Vol. I1,
p- 193). '
Because the Government did not transmit the Secretary-General’s
finding to the competent courts, and the Minister for Foreign Affairs
did not refer to it in his own certificate, Malaysia did not comply with
the above-mentioned obligation”. :
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“63. Section 22 (b) of the General Convention explicitly states that
experts on mission shall be accorded immunity from legal process of
every kind in respect of words spoken or written and acts done by
them in the course of the performance of their mission. By necessary
implication, questions of immunity are therefore preliminary issues
which must be expeditiously decided in limine litis. This is a
generally-recognized principle of procedural law, and Malaysia was
under an obligation to respect it . The Malaysian courts did not rule
in limine litis on the immunity of the Special Rapporteur (see
paragraph 17 above), thereby nullifying the essence of the immunity
rule contained in Section 22 (b). Moreover, costs were taxed to Mr.
Cumaraswamy while the question of immunity was still unresolved.
As indicated above, the conduct of an organ of a State — even an
organ independent of the executive power — must be regarded as an
act of that State. Consequently , malaysia did not act in accordance
with its obligations under international law”

(V¢ g ) i) AuSad S (1)
“64. In addition, the immunity from legal process to which the Court
finds Mr. Cumaraswamy entitled entails holding Mr. Cumaraswamy
financially harmless for any costs imposed upon him by the
Malaysian courts, in particluar taxed costs .
66. Finally, the Court wishes to point out that the question of
immunity from legal process is distinct from the issue of
compensation for any damages incurred as a result of acts performed
by the United Nations or by its agents acting in their official
capacity.
The United Nations may be required to bear respons:blllty for the
damage arising from such acts. However, as is clear from Article
VIII, Section 29, of the General Convention, any such claims against
the United Nations shall not be dealt with by national courts but
shall be settled in accordance with the appropriate modes of
settlement that “[t]he United Nations shall make provisions for”
pursuant to Section29 .
Furthermore, it need hardly be said that all agents of the United
Nations, .in whatever official capacity they act, must take care not=
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to exceed the scope of their functions, and should so comport
themselves as to avoid claims against the United Nations™.
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“I hereby declare that the Government of the Federal Republic of
Yugoslavia recognizes, in accordance with Article 36, paragraph 2,
of the Statute of the International Court of Justice, as compulsory
ipso facto and without special agreement , in relation to any other
State accepting the same obligation, that is on condition of
reciprocity, the jurisdiction of the said Court in all disputes arising or
which may arise after the signature of the present Declaration, with
regard to the situations or facts subsequent to this signature, except
1n cases where the parties have agreed or shall agree to have recourse
to another procedure or to another method of pacific settlement .=
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The present Declaration does not apply to disputes relating to
questions which , under internatoinal law, fall exclusively within the
jurisdiction of the Fedcral Republic of Yugoslavia, as well as to
territorial disputes .
The aforesaid obligation is accepted until such time as notice may be
given to terminate the z.cceptance”,

F b e e aaly palill Yl pai Luiy
1. Ideclare on behalf of the Belgian Government that I recognize as
complulsory ipso facto and without special agreement, in relation to
any other State acceting the same obligation, the jurisdiction of the
International Court of Justice, in conformity with Article 36,
paragraph 2, of the Statute of the Court, in legal disputes arising
after 13 July 1948 concerning situations or facts subsequent to that
date, except those in regard to which the parties have agreed or may
agree to have recourse to another method of pacific settlement .
This declaration is made subject to ratification . It shall take effect
on the -day of deposit of the instrument of ratification for a period of
five years. Upor the expiry of that period, it shall continue to have
effect until notice of its termination is given” ; )
(Yo=Y ) b e ¢ paliaial 3] Ll pde Caal 28 4aSadl) L
“26. Whereas Yugoslavia has accepted the Court’s jurisdiction
ratione temporis in respect only, on the one hand , of disputes arising
or which may arise after the signature of its declaration and , on the
other hand , of those concerning situations or facts subsequent to that
signature (cf. Right of Passage over indian Territory , Merts,
Judgment, 1.C.J. Reports 1960, p. 34); whereas, in order to assess
whether the Court has jurisdiction in the case, it is sufficient to
decide whether, in terms of the text of the declaration, the dispute
brought before the Court “arose” before or after 25 April 1999, the
date on which the declaration was signed ;- '
27. Whereas Yugoslavia’s Application is entitled “Application of the
Federal Republic of Yugoslavia against the Kingdom of Belgium for
Violation of the Obligation Not to Use Force” ; whereas inthe
Application the “Subject of the dispute” (emphasis added) is
described in general terms (see paragraph 1 above); but whereas it
can be seen both from the statement of “facts upon which the claim
is based” and from the manner in which the “claims” themselves are
‘formulated (see paragraphs 3 and 4 above) that the Application is
directed , in essence , against the “bombing of the territory of the
Federal Republic of Yugoslavia”, to which the Court is asked to put
anend;
28. Whereas it is -an established fact that the bombings in question
began on 24 March 1999 and have been conducted continuorusly
over a period extending beyond 25 April 1999 ; and whereas the
Court has no doubt, in the light, inter alia, of the discussions at the
Security Council meetings of 24 and 26 March 1999 (S/PV. 3988=
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and 3989), that a “legal dispute” (East Timor (Portugal v. Australia),
1.C.J. Reports 1995 , p. 100, para. 22) “arose” between Yugoslavia
and the Respondent , as it did also with the other NATO member
States, well before 25 April 1999 concerning the legality of those
bombings as such, taken as a whole ;

29. Whereas the fact that the bombings have continued after 25 April
1999 and that the dispute concerning them has persisted since that
date is not such as to alter the date on which the dispute arose;
whereas each individual air attack could not have givenrisetoa
separate subsequent dispute; and whereas, at this stage of the
proceedings, Yugoslavia has not established that new disputes,
distinct form the initial one, have arisen between the Parties since 25
April 1999 in respect of subsequent situations or facts attributable to
Belgium ;

30. Whereas , as the Court recalled in its Judgment of 4 December
1998 in the case concerning Fisheries Jurisdiction (Spain v. Canada).
“It is for each State, in formulating its declaration, to decide upon
the limits it places upon its acceptance of the jurisdiction of the
Court: ‘[t]his jurisdiction only exists within the limits within which
it has been accepted’ (Phosphates in Morocco, Judgment, 1938,
P.C.1]., Series A/B, No. 74, p. 23)” (1.C.J. Reports 1998, para. 44);
and wheras, as the Permanent Court held in its Judgment of 14 June
1938 in the Phosphates in Morocco case (Preliminary Objections),
“it is recognized that, as a comsequence of the condition of
reciprocity stipulated in paragraph 2 of Article 36 of the Statute of
the Court” , any limitation ratione temporis attached by one of the
Parties to its declaration of acceptance of the Court’s jurisdiction
“holds good as between the Parties” (Phosphtes in Morocco,
Judgment, 1938, P.C.I.J. , Series A/B, No. 74, p. 10); whereas,
moreover, as the present Court noted in its Judgment of 11 June
1988 in the case concerning the Land and Maritime Boundary
between Cameroon and Nigeria (Cameroon v. Nigeria), “[a] s early
as 1952, it held in the case concemning Anglo-Iranian Qil Co. that,
when declarations are made on condition of reciprocity, ‘jurisdiction
is conferred on the Court only to the extent to which the two
Declarations coincide in conferring it’ (1.C.J. Reports 1952 , p. 103)”
(1.C.J. Reports 1998, p.298, para. 43); and whereas it follows from
the foregoing that the declarations made by the Parties under Article
36, paragraph 2, of the Statute do not constitute a basis on which the
jurisdiction of the Court could prima facie be founded in this case”.
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“40. Whereas it appears to the Court, from this definition, “that [the]
essential characteristic [of genocide] is the mtended destruction of a
national, ethnical , racial or religious group’” (Application of the
Convention on the Prevention and Punishmént of the Crime of
Genocide, Provisional Measures, Order of 13 September 1993, 1.C.J.
Reports 1993, p. 345, para. 42), whereas the threat or use of force
agamst a State cannot in itself constitute an act of genocide within the
meaning of Article H of the Genocide Convention; and whereas, in the
opinion of the Court, it does not appear at the present stage of the
proceedings that the bombings which form the subject of the
Yougoslav Application “indeed entail the element of intent, towards a
group as such, required by the provision quoted above” (Legality of
the Threat or Use of Nuclear Weapons, Advisory Opinion, 1.C.J.
Reports 1996 (I) , p. 240, para. 26) .

41. Whereas the Court is therefore not in a position to find, at this
stage of the proceedings, that the acts imputed by Yugoslavia to the
Respondent are capable of coming within the provisions of the
Genocide Convention; and whereas Article IX of the Convention,
invoked by Yugoslavia , cannot accordingly constitute a basis on
which the jurisdiction of the Court could prima facie be founded in
this case.”
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“Arbitration and adjudication of international land boundary disputes”
, R.Egypt.D.L, 1986 and 1987 .
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“maps merely constitute information which varies in accuracy from
case to case ; of themselves, and by virtue solely of their existence,
they cannot constitute a territoiral title, that is , a document endowed
by international law with intrinsic legal force for the purpose of
establishing territorial rights. Of course, in some cases maps may
acquire such legal force, but where this is so the legal force does not
arise solely from their intrinsic merits : it is because such maps fall
into the category of physical expressions of the will of the State or
States concerned. This is the case, for example, when maps are
annexed to an official text of which they form an integral part.
Except in this clearly defined case, maps are only extrinsic evidence
of varying reliability or unreliability which may be used, along with
other evidence of a circumstantial kind, to establish or reconstitute
the real facts,” (1.C.J. Reports 1986, p. 582 , para. 54) .
el e LY Gl — A slay1 ARl — U:JLLC_;l_) ¢ P.:Liﬂ\ U gaadn (AQ)
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93. The Court notes that under the terms of Article I of the Special
Agreement, it is asked to determine the boundary between Namibia
and Botswana around Kasikili/Sedudu island and the legal status of
the Island “on the basis of the Anglo-German Treaty of 1 July 1890=
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and the rules and principles of international law”. Even if there had
been no reference to the “rules and principles of international law”,’
the Court would in any event have been entitled to apply the general
rules of international treaty interpretation for the purposes of
interpreting the 1890 Treaty. It can therefore be assumed that the
reference expressly made, in this provision, to the “rules and
principles of international law™ | if it is to be meaningful, signifies
something else. In fact, the Court observes that the expression in
question is very general and , if interpreted in its normal sense, could
not refer solely to the rules and principles of treaty interpretation.
The restrictive interpretation of this wording espoused by Botswana
appears to be even less well-founded, in that Article IIl of the
Special Agreement specifies that “[t]he rules and principles of
international law applicable to the dispute shall be those set forth in
~the provisions of Article 38, paragraph 1, of the Statute of the
international -Court of Justice”. This wording shows that the Parties
had no intention of confining the rules and principles of law
applicable in this case solely to the rules and principles of
international law relating to treaty interpretation.
In the Court’s view the Special Agreement , in referring to the “rules
and principles of international law” , not only authorzies the Court to
interpret the 1890 Treaty in the light of those rules and principles but
also to apply those rules and principles independently. The Court
therefore considers that the Special Agreement does not preclude the
Court from examining arguments relating to prescription put forward
by Namibia”. ‘
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“that they were exercising function of state authority on behalf of

‘those authorities “.
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97. For present purposes, the Court need not concern itself with the
status of acquisitive prescription in international law or with the
conditions for acquiring title to territory by prescription. It considers,
for the reasons set out below, that the conditions cited by Namibia
itself are not satisfied in this case and that Namibia’s argument on
acquisitive prescription therefore cannot be accepted .
98. The Court has already considered the presence of the Masubia on
kaskili/Sedudu Island when it examined the subsequent practice of the
parties to the 1890 Treaty (see paragraphs 71 et seq. above).
It follows from this examination that even if links of allegiance may
have existed between the Masubia and the Caprivi authorities, it has
not been established that the members of this tribe occupied the Island
a titre de souverain, i.e., that they were exercising functions of State
authority there on behalf of those authorities. Indeed, the evidence
shows that the Masubia used the Island intermittently, according to the
seasons and their needs, for exclusively agricultural pruposes; this use,
which began prior to the establishment of any colonial
admministration in .the Caprivi Strip, seems to have subsequently
continued without being linked to territorial claims on the part of the
Authority administering the Caprivi. Admittedly, when , in 1947-
1948, the question of the boundarty in the region arose for the first
time between the Jocal authorities of Bechuanaland Protectorate and
of South Africa, the Chobes “main channel” around the Island was
said to be the northern channel , but the South African authorities
relied on the presence of the Masubia on the Island in order to
maintain that they had title based on prescription. However, from
then on the Bechuanaland authorities took the position that the
boundary was located in the northern channel and that the Island was
part of the Protectorate; after some hesitation, they declined to satisfy
South Africa’s claims to the Island, while at the same time
recognizing the need to protect the interests of the Caprivi tribes. The
Court infers from this, first, that for Bechuanaland, the activities of=
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the Masubia on the Island were an independent issue from that of title
to the Island and , second, that as soon as South Africa officially
claimed title, Bechuanaland did not accept that claim. Which
precluded acquiescence on its part .
99. In the Court’s view, Namibia has not established with the
necessary degree of precision and certainty that acts of State authority
capable of providing alternative justification for prescriptive title, in
accordance with the conditions set out by Namibia, were carried qut
by its predecessors or by itself with regard to Kasikili/Sedudu island.
The Court has already observed above that it is unable to draw
conclusions from the map evidence produced in this case (see
paragraph 87 above). Nor in its view, can conclusions be drawn from
the incident involiving Botswana and South African defence forces in
the channel to the south of the Island in October 1984 .
Db be e psSael Gl S8 els (4Y)

“(c) existing social interaction between the people of Namibia and
Botswana should continue;
(d) the economic activities such as fishing shall continue on the
understanding that fishing nets should not be laid across the river;
(e) navngatlon should remain unimpeded including free movement of
tourists”

o Al eL«I L.I‘_,ul-\:\(j.ﬂd‘.};‘ &
“Botswana s policy is to allow free navigation, including unimpeded
movement of tourist boats even in the southern channel. This policy
applies to boats owned by Namibian tourist operators as well. The
only requirement is that all tourist boats should be registered. This
requirement is meant solely to prevent the danger of environmental
pollution of the Chobe River. Experience has shown that some tourist
boat operators tended to transport their boats from Okavango waters,
infested with river weeds, down to the Chobe River, without applying
for a trans-zonal permit. The Department of Water Affairs, and not the
Botswana Defence Force, is responsible for enforcing the pohcy on
anti-pollution of the river waters.
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Botswana’s policy on free navigation, including the free movement of
tourist boats, was set out in paragraph (¢) of the Kasane Communiqué
.. Since the Kasane Communiqué was agreed in May 1992 there has
been no complaint from the Namibian Government that Botswana
ever breached paragraph (e) of the Communiqué which guarantees
unimpeded navigation.”
: Ul gudy cailial
“Botswana also wishes to reiterate that tourist boats from Namibia are
free to travel in the southern channel. The only requirement is that all
such boats should be registered, in order to control noxious aquatic
weeds ... this requirement is backed by proper legislation, namely, the
Laws of Botswana Aquatic Weeds (Control) Act, which commenced
in December 1971. The provisions of this Act were later discussed
with, and endorsed by the Water Affairs Department of Namibia.
Since then , Namibian tourist boat opertors have registered as many as
53 boats, to travel in Boswanan waters of the Chobe River. These 53
Namibian boats are permitted to navigate in the southern channel , like
any others that have been licensed”. ]
s ) Al gl Al
“103. The Court, which by the terms of the Joint Agreement between
the Parties is empowered to determine the legal status of
Kasikili/Sedudu Island concludes, in the light of the above-mentioned
provisions of the Kasane Communiqué, and in particular of its
subparagraph (e) and the interpretation of that subparagraph given
before it in this case, that the Parties have undertaken to one another
that there shall be unimpeded navigation for craft of their nationals
and flags in the channels of Kasikili/Sedudu Island. As a result, in the
southern channel of Kasikili/Sedudu Island, the nationals of Namibia,
and vessels flying its flag, are entitled to ,and shall enjoy, a treatment
equal to that accorded by Botswana to its own nationals and to vessels
flying its own flag. Nationals of the two States, and véssels, whether
flying the flag of Botswana or of Namibia, shall be subject to the same
conditions as regards navigation and environmental protection. In the
northern channel , each Party shall likewise accord the nationals of,
and vessels flying the flag of , the other, equal national treatment”.
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“The dispute between the parties is set against the background of the
nineteenth century race among the European colonial powers for the
partition of Africa”.
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“an applicant state is entitled to isolate procedurally a specific
relationship with another state”.
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“while there is in the Charter
‘a provision for a clear demarcation of functions between the General
Assembly and the Security Council, in respect of any dispute or
situation, that the former should not make any recommendation with
regard to that dispute or situation unless the Security Council so
requires, there is no similar provision anywhere in the Charter with
respect to the Security Council and the Court. The Council has
functions of a political nature assigned to it , whereas the Cout
exercises purely judicial functions. Both organs can therefore perform
their separate but complementary functions with respect to the same
events’ (Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States of America), Jurisdiction and
Admissibility , Judgement, 1.CJ. Reports 1984, pp. 434-435, para,
para. 95);” (Application of the Convention on the Prevention and
Punishment of the Crime of Genocide, Provisional Measures, Order of
8 April 1993, 1.C.J. Reports 1993 ,p. 19, para. 33) ; and whereas in the
present case the Security Council has taken no decision which would
prima facie preclude the rights claimed by the Congo from “be[ing]
regarded as appropriate for protection by the indication of provisional
measures” (Questions of Interpretation and Application of the 1971
Montreal Convention arising from the Aerial Incident at lockerbie
(Libyan Arab Jamahiritya v. United Kingdom), Provisional Measures,
Order of 14 April 1992, p. 15, para. 40) ; =
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37. Whereas the Court has taken note of the Lusaka Agreement , to
which Security Council resolution 1304 (2000) refers a number of
times ; whereas that Agreement constitutes an international agreement
binding upon the Parties; whereas it does not, however, preclude the
Court from acting in accordance with its Statute and with the Rules of

Court ;
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“The court is free to base its decision on the ground which in its
judgement is more direct and decisive” .
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“States are in any event free to limit the scope ratione personae
which they wish to give to their acceptance of the compulsory
jurisdiction of the court” .
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“the intention of the state concerned at the time when it accepted the
compulsory jurisdiction of the court “ICJ, Rep.,1998,p.454, para, 49.
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