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“ Compte tenu des effets des armes nucléaires sur la santé et
L’environnement, leur utilisation par un Etat au cours d’une
guerre ou d’un autre conflit armé constituerait — elle une
violation de ses obligations au regard du droit international Y

compris la constitution de POMS”
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«La cour ...... ne peut donner L’avis consultatif qui lni a été

demandé aux termes de la résolution WHA 46 / 40 de

I'Assemblée mondiale de la santé en date du 14 Mai 1993».
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«que cette question revéte par ailleuas des aspects politiques
..... ne suffit pas a la priver de son caractére de queétion
juridique et & « enlever a la cour une compétence qui lui est
expressément la conférée par son statuty.
G LS 1Y L (il AcaSaall culiti) 2@l ¢ GEN b 8 Gady Laad L
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«La question posée en L’espéce a la cour porte, toutefois, non
sur les effets de Putilisation d’armes nucléaires sur la santé,
mais sur la licéité de ’utilisation de telles armes compte tenu de
leurs effets sur la santé et L’environnement, or, quels que
soient ces effets, la compétence de ’OMS pour traiter n’est pas
tributaire de la licéité des actes qui les produisent”
¢ Lale Luolealiil ollad ¥ ¢ Jgall WA « a8 gall claliiall of daSaall 6 559
 Ciladlo e Ll A 54l dadiad La gl gl ¢ gabuaiay) fagad puaads Lol
ANSy i ¢ pala agbda cid Aadiia A cdpallall dacall Aadiia of e Sliad 13n
Cstaill adali Ciaghiudy ¢ Baadiall ae¥l (Giga A aliad da gl JS55 Aanaiiia
o U Bl Lag B0l el (i e Adll 325 (58 (e i o (Aol
e b Bl Ly cALalSial) g AliGcal) Cilaliiall Cilida (g pd g (S b3 Cllals
a1 PP P



YooX alad oA asmll o Jdall o oilall 4 yuaall Alpall 'YV

“ La cour a peine besoin de rappeler que les organisations
internationales sont des sujets de droit international que ne
jouissent pas, a ’instar des Etats, de compétences générales Les
organisations internationales sont régies par le principe de
specifité”, c’est-a-dire dotées par les Etats qui les créent de
compétences d’attribution don’t les limites sont fonction des
intéréts communs que ceux-ci leur donnent pour mission de
promouvoir. '
el daall daliie il givene o Lalie Ao N AaSaall cla gl g
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O (o o Cra Lag, Baniall pal) dagliia a5 AN #1309 3l o SLAL
Baatal pall Galaial Cpaa @l ol ol § 93l pladTuly Ailaial Jileeal
ALakia e padall culbal) (L8 5 a g ¢ Aauadiall CHLS ol paluaidl oo 7 440,
3 AREN Gl e all Allaiey Juais ¥ 5 630 Ao Jgaall Aradlall Aaall
V) g fsealy Akl A g oY o g ¢ il gy la
Il résulte ..... que la constitution de I’OMS ne peut étre
interprétée, en ce qui concerne les compétences attribuées a
cette organisation, qu’en diiment compte, non seulement du
principe général de spécialité, mais encore dans la logique du
systéeme globale envisagé par la charte. Si, conformément aux
régles qui sous — tendent ce systéme, L’OMS est pourvue, en
vertu de Particle 7 de la charte «d’attribution internationales
étendues ». Celles- ci sont nécessairement limitées au domaine
de la santé publique et ne sauraiement empiéter sur celles
d’autres composantes du systétme des Nations Unies.Or.il ne
fait pas de doute que les questions touchant au recours a la

force, a la réglementation des armements et au désarmement
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sont du ressort de I’ONU et s’échappent a la compétence des

institutions spécialisées.

« Pour L’ensemble de ces motifs, 1a cour estime que la question
sur laquelle porte la demande d’avis consultatif que L’OMS lui
a soumise ne se pose pas dans le carodre de I’activité de cette
organisation tel que défini par sa constitution ».
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“ D’autres arguments ont cependant encore été avancés dans la

procédure pour fonder la compétence de la cour en I’espéce .

On a ainsi fait wvaloir que la résolution WHA 46/40 de
I’ Assemblée Mondiale de la Santé ayant été adoptée a2 majorité

requise, elle devait “étre présumée valable,

La cour observera a cet égard que la question de savoir si une
résolution a été régulierement adoptée d’un point de vue
procedural et la question de savoir si cette résolution a été

adopté intra vires sont deux questions différentes.

Le simple fait, pour une majorité d’Etats, d’avoir voté une
résolution en respectant toutes, les régles de forme pertinentes
ne saurait.en soi suffire a apurer les éventuels vices de fond qui,

tel L accés de pouvoir, I’entacheraient ».
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Comme la cour P’a dit “ Chaque organe doit ... . Tout au moins
en premier lieu, déterminer sa propre compétence ...., Il
appartient donc assurément a I’assemblée mondiale de la santé
de décider de sa compétence ..... pour soumettre a la cour une
demande d’avis consultatif sure la question considérée, compte
tenue des termes de la constitution de ’organisation et ceux de
I’accord du 10 Juillet 1948 que relie celle-ci 2 PONU. Mais il
incombe de la méme maniére a la cour de s’assurer que les
conditions aux quelles est subordonnée sa propre compétence
pour donner I’avis sollicité sont remplies ; par I’effet du renvoir
fait, respectivement par le paragraphe 2 de Particle 96 de la
charte au « cadre de Pactivité de P’article X de 'accord du 10
Juillet 1948 a sa compétence » la cour se trouve également dans

I’obligation en 1’espéce, d’interpréter la constitution de ’OMS.

“L’exercice des fonctions qui lui ont été confrées aux termes du
paragraphe I de Particle 65 de son statut exige qu’elle fournisse
une telle interprétation, indépendamment de toute mise en
oéuvre du mécanisme spécifique de recours que P’article 75 de
la dite constitution réserve aux cas ou se pose une question ou
surgit un différend entre Etats concernant Pinterprétation ou
Papplication de cet instrument, et la cour parvient, ce faisant, a
des conclusions différents de celles aux quelles avait aboutit
’assemblée mondiale de la Sonté lors de I’adoption de sa

résolution WHA 46/40 «.
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Is the threat or use of nuclear weapon in any circumstance
permitted under international law ??
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“Some states which oppose the giving of an opinion by the
court argued that the General Assembly and Security council
are not entitled to ask for opinions on matters totally unrelated
to their work. They suggested that, as in the case of organs and
agencies acting under article 96/2, of the charter, and
notwithstanding the difference in wording between that
provision and paragraph —1- of the same article, the General
assembly and security council may ask for an advisory opinion
on a legal question only within the scope of their activities.
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The court has already had occasion to indicate that questions:
“framed in terms of law and raising problems of international
law .... are by their very nature susceptible of reply based on

law ..... and appear .... to be questions of a legal character™
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The question put to the court b y the General Assembly is
Jindeed ‘a legal one, since the court is asked to rule the
compatibility of the threat or use of nuclear weapons with the
relevant principles and rules of international law. To do this,
the court must identify the existing principles and rules,
interpret them and apply them to the threat or use of nuclear

weapons, thus offering a reply to the question posed on law”,
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“The fact that this questions also has political aspects as, in the
nature of things, is the case with so many questions which arise
in international life, does not suffice to deprive it of its
character as a “legal question” and to “ deprive it of its
character as a legal question” and to “ deprive the court of a
competence expressly conferred on it by its statute” whatever
its political aspects, the court cannot refuse to admit the legal
character of a question which invites it to discharge an
essentially judicial task, namely, an assessment of the legality of
the possible conduct of states with regard to the obligations

imposed upon them by international law”.

The court moreover considers that the political nature of the
motives which may be said to have inspired the request and the
political implications that the opinion given might have are of
no relevance in the establishment of its jurisdiction to give such

an opinion.
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Certain states have observed that the General Assembly has
not explained to the court for what precise purpose it seeks the

advisory opinion.

It has also submitted that a reply from the court in this case
might adversely affect disarmament negotiations and would,

therefore be contrary to the interest of the United Nations.
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It has been contented by some states that in answering the

question pased, the court would be going beyond its judicial

role and would be taking upon itself a law-making capacity.
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It is not for the court itself to purport to decide whether or not
an advisory opinion is needed by the Assembly for the
performance of its functions. The General Assembly has the
right to decide for itself on the usefulness of on opinion in the
lights of its own needs.
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The court is aware that, no matter what might be its
conclusions in any opinion it might give, they would have
relevance for the continuing debate on the matter in the
General assembly, and would present an additional element in
the negotiations on the matter. Beyon that, the effect of the
opinion is a matter of appreciation. The court has heard
contrary positions advanced and there are no evident criteria
by which it can prefer one assessment to another. That being
so, the court cannot regard this factor as a compelling reason to
decline to exercise its jurisdiction.
gathaal o5 Sl aucy AcaSaal i (30 bl oy L1 (6 133
V1 ASLG Y abalal AaSaall A jlaa N (53050 g ¢ ibll W 5 gal 1 glad s
Wgealiaidl ¢ 7 A5 Ol gh) Qoou dagen o AaSaal) il 88 (71 0yl 9B G 989
L cullay ad Alladt 0 3gd Aty AaSaall bl da g pdaall cig ol 3B B 4y ¢
Ll g A jlae b Lgtiage Ol L1 (e Siad (polaaia¥) 13n i o las
3350 e a4 g3 aet gy (s olae 39 9 i gf 48U Apalall Al
Aled 03¢ ilal lhae) ol oo Bl g, Lgatadiond of 439900 Aad) pladiuly
O o2l ) e gy 0 SR o Aagn st () AaSaall (e ilbiipun da g plaal
386 o ey Y AaSadlly, Allaadll 03y BlaTs 351 58 g g3 LMl oy R0 51 gb
LGN g N AN Y S gD sle ) Nigy
“jt is clear that the court can not legislate, and in the

circumstances of the present case, it is not called upon to do so.
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Rather its task is to engage in its normal judicial function of
ascertaining the existence or otherwise of legal principles and
rules applicable to the threat or use of nuclear weapons. The
contention that the giving of an answer to the question posed
would require the court to legislate based on a supposition that
the present corpus juris is devoid of relevant rules in this
matter. The court could not acced to this argument, it states the
existing law and does not legislate”.
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“.... The court conclude that it has the authority to deliver an
opinion on the question posed by the General Assembly, and
that there exist mo compelling reasons which would lead the

court to exercise its discretion not to do so.

An entirely different question is whether the court, under the
constraints placed upon it as a judicial organ, will be able to
give a complete answer to the question asked of it. However,

that is a different matter from a refusal to answer at all™.
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“is the threat or use of nuclear weapons in any circumstance

permitted under international law?”
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“ Est-il permis en droit international de recourir a Ia menace
ou a Pemploi d’armes nucléaires en tout circonstance?”
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Some states also contended that the prohibition against
genocide, contained in the convention of 9 December 1948 on
the prevention and punishment of the crime of Genocide, is a

relevant rule of customary international law which the court

must apply.”

It was maintained before the court that the number of deaths

occasioned by the use of nuclear weapons would be enormous,



Yoo alal oA suall— dgal) o8B0 4, paall Alaal 1ed

that the victims could, in certain cases, include persons of a
particular national, ethnic, racial or religious group. and that
the intention to destroy such groups could be inferred from the
fact that the user of the nuclear weapon would have omitted to
take account of the well-known effects of the use of such
weapons”.
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The court would point out in that regard that the prohibition of
genocide would be pertinent in this case if the recourse to
nuclear weapons did in deed entail the element of intent,
towards a group as such, required by the provision quoted
above . In the view of the court, it wouid only be possible to
arrive at such a conclusion after having taking due account of

the circumstances specific to each case”.
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“However, the court is of the view that the issue is not whether
the treaties relating to the protection of the envirorment are or
not applicable during armed conflict, but rather whether the
obligations stemming from these treaties were intended to be

obligations of total restraint during military conflict.

“The court does not consider that the treaties in question could
have intended to deprive a state of the exercise of its right of
self-defense under international law because of its obligations
to protect the environment. Nonetheless, states must take
environmental considerations into account when assessing what
is nmecessary and proportionate in the pursuit of legitimate
military objectives. Respect for the environment is one of the
elements that go to assessing whether an action is in conformity

with principles of necessity and proportionality.
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“The court, furthermore that articles 35, paragraph 3, and 55
of Additional protocol 1 provide additional protection for the
environment. Taken together these provisions embody a
general obligation to protect the natural environment against
widespread, long-term and sever environmental damage, the
prohibition of methods and means of warfare which are
intended, or may be expected, to cause such damage, and the
prohibition of attacks against the natural environment by way

of reprisals.
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The court thus finds that while the existing international law

relating to the protection and safe guarding of the environment

does not specifically prohibit the use of nuclear weapons, it



Yoo¥ plad oA smdl— Jaall oy gilhll Ay yuaal) Ayl "y

indicates important factors that are properly to be taken into
account in the context of the principles and rules of the law
applicable in armed conflict”.
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“These provisions do not refer to specific weapons. They apph
to any use of force, regardless of the weapons emploved. The
charter neither expressly prohibits, nor permits , the use of any
specific use weapon, including nuclear weapons. A weapon that
is already unlawful perse, whether by treaty of custom. does
not become lawful by reason of its being used for a legitimate

purpose under the charter™,
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The proportionality principle may thus not in itself exclude the
use of nuclear weapons in self-defense in all circumstances. But
at the same time, a use of force that is proportionate under the
law of self-defense, must, in order to be lawful, also meet the
requirements of the law applicable in armed conflict which
comprise in particular the principles and rules of humanitarian
law.
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“the notions of “threat” and *“use” of force under article 2,
paragraph 4, of the charter stand together in the sense that if
the use of force itself in a given case is illegal — for whatever
reason — the threat to use such force will likewise be illegal . In
short, if it is to be lawful, the declared readiness of a state to use
force must be a use of force that is in conformity with the

charter”.
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The court notes by way of introduction that international
customary and treaty law does not contain any specific
prescription authorizing the threat or use of nuclear weapons
or any other weapon in general or in certain circumstances, in
particular those of the exercise of legitimate self-defense. Nor,
However, is there any principle or rule of international law
which would make the legality of the threat or use of nuclear
weapons or of any other weapons dependent on a specific
authorization. State practice shows the illegality of the use of
certain wea[;ous as such does not result from an absence of
authorization but, on the contrary, is formulated in terms of
prohibition.
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“... It does not seem to the court that the use of nuclear
weapons can be regarded as specifically prohibited on the basis
of the above mentioned provisions of the second Hague
declaration of 1899, the regulation annexed to the Hague

convention IV of 1907 or the 1925 protocol..”

“The pattern until now has been for weapons of mass
destruction to be declared illegal by specific instruments . The
most recent such instruments are the convention of 10 April
1972 on the prohibition of the development, production and
stockpiling of bacteriological and toxin weapons and their

destruction which prohibits the possession bacteriological and
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toxic weapons and reinforces the prohibition of their use. and
the convention of 13 January 1993 on the prohibition of the
development, production, stockpiling and use of chemical
weapons and on their destruction — which prohibits all use of
chemical weapons and requires the destruction of existing
stocks. Each of these instruments has been negotiated and
adopted in its own context and for its own reasons. The court
does not find any specific prohibition of recourse to nuclear
weapons in treaties expressly prohibiting the use of certain

weapons of mass destruction”.

Al o Jgmandly V) @lis Y 0 claalaad o Ao coliaY g
o) Baraad ygeay (3005 O (gl ¢ Wi patp W iy LS jlia g Lgaia g 4 5 43
£ 3) (Asa) pdinall g1 4 Jia 38 o Sl JAS ¢ Lgaladiad gi Lgs 350
O o UM ey ¢ claalaall 03n o ) AaSaall (aliT 1R (e ¢ dalud) odn
¢ Lale | pBa Aoty odn pladi dpd pBaay Sy Gl Ll o gt Sy
Joba JRED Y g1y gisly

A8 5 ¢ Ayl Aalull g e salll gllad AN LAY Cad AaSaall Culilil
Aalul e Gl V4TV A il b V€ B AaB gall $<ILDIG 3L o guaddl
VAL A Gadandl N (B Aad gall 15 55 50 ) 48D 9 ¢ A DU LS el (B Ay g gilh
DY) IS ¢ Ay 5930 Aalul) (e A Adhaia bl o gip ABhla Jua Ll
o dal I VA L A0 daluY) LS pae Baalas ayad Gl B palall
.

ot B! Joal clagla (LB ¢ o8I gLDIG Sanlan (e LN Bolall lish g
o D Blanall il e Ay g gl AallY) aladiot of 3agal paay Ciagal salaal)
Wik g (e £ g pldl pae gellal L sig g 3alea Of Cra p ) o g, Banbadd
W358 5552 Cra (A1 BN (B ¢ A5 05 AL LG 4f B Sy o e
o) pladinly aagad) i aladid b gl £ gl pae o pals S



"V ebnn B35 (B Laapih el pladind g A0 A0 95000 - saria S5ad 36 3]

Aala) il g b ablaay (laiy Lanh Lal | Sabladdl b ) oY) 0 g 9 gl
S UTRALLR TN SYRRIE VL SYS BT, [ PEM COTOP I LRI
93 Ay &y g pal) B0 Lall pyaiiy Galaall (B 4y gulaal) Aaita A9 il Jgad agas
gl Al (S Ay e

O s il Lol ) o gall) A g e piny a5 (i Jgadt (5 139
oo A sl Aalu A1y yaad e el 0y ddlida 301 98 Jads A iUy
LA A oSI gLl sanlan gl ¢ 1909 ind L gindl culidl FaaLaaS Alma Ghilia
U Bk A Slaalaal) g ¢ AU 1Sl (B g g il £ ) (e A Ak
ad 4 591 o taill jlia 538leaS &y 9530 Aalill) 392y O adh g 8,0 it
L 19908 a0 VANA Ald g i) Al LT pia sl g VAN
£ gl Sl Claalaall 03 b Jgadl 0da i Agay Gy, Aalull odh aladid
L0 Ay g 03 dalul laladiud JS) JalS b gild ey Bl

Aay Ay g il Aalull) () g palll o ada g e A A S5 O O A
0da o s 5 4. Ll el Jgad JBLESY ¢ g Bl Ghay B Lo g dia
ot =) Galaa g N B ¢ Ay g gid dal ) SLASH aie B Jia ¢ chsalaal)
pladiond plad Lgdl o Lgagh oSV 1490 ALIAAE (VATA ALY Yoo
Jha da g M Gl o3h Lo gal cilldy sle ¥ 138 Sia g ¢ Ay sid Aalud
Asle 335 ¢ Ay 0al Aalull MG ade Bablaad, Aalul) odh aladind L 3iha
W e s O Sy Y g ¢ A9 93 AaludU (el adaay Aadlall 4 g git) J gl
o da aladiod ol odgd (pSay Adly ay 1ad Of ¢ dabul oda pladiid Bl
S8 S (e A giaad) Clilaal) of o Sab han, A iy 3B A ALY
At A Aalul) odn Jia pa3id o) oSy 4l N pplS Ay geil) 8 Jgall Ay il
. i g Bl

.,‘”)au,\s‘cm O A8 gana | (o guadll 13y LaSaall Cuald sy 132



Voo alad_ oA aaadi—  Jgall ¢ oSlall 4y puaadt Alpal "W

aipma (3hlia 8 459 9l Al aladiud pdey Ciagad Jgadl Gpalaas o) -
§iladl b Jgall) (s A1 Aisma g0 2 g (o g dasaall gl ¢ AR 1Sy pal)
(st AaLu LI pae Bablea (A il b b A g 0 daluy

B Y Is e by ¢ ol pe Ay pidt AallBU B Jiladt Jeadt o -
shisne g B Ay el Aol padiad B gally Culidia)

S0 ph DU Saalaa 3 i Y Lgde (b el o CUBRAT Y sAb 0 -
L ORY Gl gle Gl iy alg Wi gl

Cra da giaal) cililauaall g ladgif g 90 aLD (St lae O AcaSaall 5 53
e pladl o) g Jsal) Ao laa cainil dqlall uf Jiall alaia ¥l 3443 ¢ Gl Gudaee
aloa) of J2ad5 dlld e Sl daSaall g, Ay g oitt Aatul) 3ga g pe AL yhataal)
SIS Tl (e b ya dlhaia (B8 Oldy 1480 Lii jranud ¥ (8 <L B anlas
4 Al e A8 dihale (18 Sl BALAN Bablaay ¢ Licd Gk isin B
paliali o3 B 5 Glld pa gl WY e 1440 D Byl VY Ardgal 5 LS, 80
MGl 03k pladiuly aagh gl alasiad iy LIS Lalle § Sald | la
These ..... tresties, the security council assurances given in 1995
by the nuclear — weapon states .... Testify to a growing
awareness of the need to liberate the community of states and
the international public from the dangers resulting from the

existence of nuclear weapons ...........

It does not, however view these elements as amounting to a
comprehensive and universal conventional prohibition on the

use or the threat of use, of those weapons as such”.
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States which hold the view that the use of nuclear weapons in
illegal have endeavored to demonstrate the existence of a
customary rule prohibiting this use . They referee to a
consistent practice of non-utilization of nuclear weapons by
states since 1945 and they would see in that practice the
expression of an opinion juris on the part of those who possess
such weapons”.
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“Some other states, which assert the legality of the threat and
use of nuclear weapons in certain circumstances, invoked the
doctrine and practice of deterrence in support of this
argument. They recall that thev have always. in concert with
certain other states, reserved the right to use those weapons in
the exercise of the right to self-defense against an armed attack
threatening their vital security interests. In their view, if
nuclear weapons have not been used since 1945, it is not on
account of an existing or nascent custom but merely because
circumstances that might justify their use have fortunately not
arisen”,
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*“ According to certain states, the important series of General
Assembly resolutions, beginning with resolution 1953 (XVI) of
24 November 1961, that deal with nuclear weapons, and that
affirm, with consistent regularity, the illegality of nuclear
weapons, signify the existence of a rule of international

customary law which prohibits recourse to those weapons™.
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According to other states, however, the resolutions in
questions have no binding character on their own account and
are not declaratory of any customary rule of prohibition of
nuclear weapons, some of these states have also pointed that
this series of resolutions not only did not meet with the
approval of all the nuclear weapon states but of many other
states as well”.
donaal) i 58 o ¢ Aale BaeES — AaSal) CudaaY aludNY 13 g ) g
A A glalll gany B Lt S ¢ SRR ) 3L el At 3d5 A ¢ Aalall
S BaeLAl dgay e Mds JOES o ¢ gl g B Lgt (S g0 BaslBl
Laall e e A Apily Lagaa 13 (IS 13 Le sl |l 3l LSSV ¢ 925
Oo XS | Agde A58 gall Jag pid B g ol ginae B BT G (g g gl G 4l ¢ dalal)
Y gl Lgaa) A SIS 3 gy ol JNL AEEY) aie SIS I3 Lapd JBIN (g 5 sl
§ 9l ol SN ALY il g jaiall jghaill ygdal il ) A (e Abialus

. Ban basld g pdi)
dmanl) bl cun o 3 il A Olb ¢ Lge gana b Sl ) RN 230 aadyy
MBasdall ) (@lal b petilae Al 7T Sy g Ay g gl Aadi) aladSdt o oyl

a direct violation of the charter of the United Nations.
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“... that application by the General Assembly of general rules
of custom.ary law to the particular case of nuclear weapons
indicates that, in its view, there was no specific rule of
customary law which prohibited the use of nuclear weapons, if
such a rule had existed, the General Assembly could simply
have referred to it and would not have needed to undertake
such an exercise of legal qualification”.
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“.... The court points out that the adoption each year by the
General Assembly, by a l;irge majority, of resolutions recalling
the content of resolution 163, and requesting the members
states to conclude a convention prohibiting the use of nuclear
weapons in any circumstances reveals the desire of a very large
section of the international community to take, by a specific
and express prohibition of the use of nuclear weapons, a
significant step forward along the road to complete nuclear
disarmament. The emergence , as lex lata, of a customary rule
specifically prohibiting the use of nuclear weapons as such is
hampered by the continuity tensions between the nascent
opinion juirs on the one hand, and the still strong adherence to
the practice of deterrence on the other.
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« The cardinal principles contained in the texts constituting the
fabric of humanitarian law are the following. The first is aimed
at the protection of the civilian population and civilian Ibjects
and establishes the distinction betweeri combatants and non-
combatants. States must never make civilians the object of
attack and must consequently never use weapons that are
incapable of distinguishing between civilian and military
targets. According to the second principle it is prohibited to
cause unnecessary suffering to combatants, it is accordingly to
use weapons causing them such harm or uselessly aggravating
their suffering. In application of that second principle, states do
not here unlimited freedom of choice of means in the weapons
they use”.
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In  conformity with the aforementioned principles,
humanitarian law, at very large stage, prohibited certain types
of weapons either because of their indiscriminate effect on
combatants and civilians or because of the unnecessary
suffering caused to combatants that is to say, a harm greater
than that unavoidable to achieve legitimate military objectives;
If an envisaged use of weapons would not meet the
requirements of humanitarian law, a thread to engage in such
use would also be contrary to the law.
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*“.... Indeed, nuclear weapons were invented after most of the
principles and rules of humanitarian law applicable in armed
conflict that aheady come into existence; the conferences of
1949 and 1974-1977 left these weapons aside, and there is a
qualitative as well as quantitative difference between nuclear
weapons and all conventional arms. However. it cannot be
concluded from this that the established principles and rules of
humanitarian law applicable in armed conflict do not apply to
nuclear weapons such a conclusion would be incompatible with
intrinsically humanitarian character of the legal principles in
question which permeates the entier law of armed conflict and
applies to all forms of warfare and to all kinds of weapons,
those of the past, those of the present, and those of the future.
In this respect it seems significant that the thesis that the rules
of humanitarian law do not apply to the new weaponry.
because of the newness of the latter, has not been advocated in
the present proceedings, on the contrary, the newness of
nuclear weapons has been expressly rejected as an argument
dgainst the application to them of international humanitarian

law™,
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‘“ ..... the fact that recourse to nuclear weapons is subject to
and regulated by the law of armed conflict does not necessarily
.mean that such recourse is as such prohibited” (United
Kingdom, written Statement, p. 40, para. 3, 44)
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“Another view holds that recourse to nuclear weapons could
never be compatible with the principles and rules of
humanitarian law and is therefore prohibited. In the event of
their use, nuclear weapons would in all circumstances be
unable to draw any distinction between the civilian population
and combatants, or between civilian objects and military
objectives, and their effects largely uncontrollable, could not be
restricted, either in time or in épace, to lawful military targets.
Such weapons would kill and destroy in a necessarily
indiscriminate manner, on account of the blast, heat radiation

occasioned by the nuclear explosion and the effects induced,
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and the number of casualties which would ensue would be
enormous. The use of nuclear weapons would therefore be
prohibited in any circumstance, notwithstanding the absence of
any explicit conventional prohibition that view lay at the basis
of the assertion by certain states before the court that nuclear
weapons are by their nature illegal under customaryv
international law, by virtue of the fundamental principle of

humanity”.

¢ dballina SOl 3ha5y Lepd Alilaa HBidga g (8 Juall plany G pe 2By
pldiu piny ol ¢ oot ghy ALYl aall el (o atae Gl AGLE Ta0alt 13gd
. As il Jgalt Al Ja4s W 0T peas Al 0% ¥ 3N Al

,i.\.-.L’..«..\ A g i (8 BN LN Jgad) e haal G AaSaal) CiliaY
iual g Cidail Jlaaiu¥) Q3 B Lay o Cig BN aay JB G dggeil Al
130 Jia duds yiby La ) 5l o ¢ A0S0 A g pid) Aol g ¢ 6 al addia
(plAEINY 138 (Jia ) pu daaalt BN LS Ly, SN LGRS (e 3 g2aall aladdud)
3 Ay 93l AaLul) pladialy smealll ) (5350 Y g ST 13D LS 1 Layg
2aast LS yualie Lggal 323 Y AaSaall o8 ¢ GIES ) S 13) g, B Sl i i)
Lol Bl dga g Lada g2

Lgas dndla ol g UEul ) Jgua s goabiiond ¥ g3l LaSaall clia¥ Las
ik g B E e 8 (8% g Ay gl Aalull e g2l O (5 5 AN BRI
AaSaall Gt 4ystally gedesall £1530 (o8 Badaall (30N pa JalSH Lpida jlaS Cany
R jlan Jrat ¢ pelecddl 1530 3 Bl (SRl (g dpall g 21680 O (N Ciuald 4
¢ Oy, il (e A6 gana SUE) pay U g e Aalicall Al sad JlacHl
il AaY g Apsaall CIAYY Gy Saaall) (193 J9ad il y ¢ i peadt Jilagy BB
o SRty B stiae 35 ¢ G Suall SR Laigy puddl capad (3N gf oy Sl
O B8 Sy G Y i Aidal) (8 g3 Ay g gill Aaldl 3y il Gaileadl
ol o (s 5 AaSaad) b 3 pag, Jag pAd 038 o) yial g dalu) 038 (Jia pladiad



YooX alad oA saali o Jdoall (588 4, puaal) Alaal VAY

O5Saen A9 51 AalulYl aladiaad of A Gy Qalds o L) g LB pualic Lgua!
il ol B pdeaal) £330 A dlaiall ¢ gilal ae gy g aliad Lillaa 5 g pudally
o 93 S ) ol e JiaS o) daSaall gy pud ¢ A1) Ll B dle g
¢ @lall a0 ) Balall lidy ¢ udill oo gl g gallt B Lgha g 1R
Ay " 5 90 2l A laall A5 LSIS] (b g ¢ S La 3y (2 ey Latis
ALy sh  giadd (93 painall (oa S U Lgy w0 " 30
“In the view of the unique characteristics of nuclear weapons
.... The use of such weapons in fact seems scarcely reconcilable
with respect for such requirements. Nevertheless, the court
considers that it does not have sufficient elements to enable it to
conclude with certainty that the use of nuclear weapons would
necessarily be at variance with the principles and rules of law
applicable in armed conflict in any circumstance.
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“.... In view of the present state of international law viewed as
a whole, as examined above by the court, and of elements of
fact at its disposal, the court is led to observe that it cannot
reach a definitive conclusion as to the legality or illegality of the
use of nuclear weapons by a state in an extreme circumstance

of self-defense, in which its very survival would be at stake™.



VA ¢ Tlene £33 B 45998 Aalil pladiaat o) 234 438 g ke - pagia Jyal 38 0

s g 99l el 13 iy o glill - ;
3 9Al pladily (dladal) oy el gaai A LA 1 dall Llaalll )l
Of daSaall il edy g 5il) ALt o prlaad) £ 1550 B Badaiadl ¢ gl Aald
Dot Cra )y iy O AN chadiin @101 gal (ygSLAN g A galt ALY i SRSt
Lo SEEN J5Y) ye L3 Aalul A g0lA 5 pally Bty Lagd JlIH Clga g 8 wiDLA
O daSaal) o g Allall odgl da pudag (5 g pall (o 4 gl g Ay g gil ALl
oda (3Bal Al g qunudl gt 4y g9l AL JAS B 55 (0 s aal Bie ay 20 5 L

-

LAl

Al Balall il 5o ALalSh 4paaYt daSaal) Haks o gl 038 OB
Al £ 55 Ao A Gy (gl o) 5y Ay g5l Aalud) LG pic Sablaa (e
Lt Ja0 43 98 3 )2 (5 9055 o) AN QLIS 45 g3lAN A aail o AaSaall (5 559, Auggilt
OOl £ 35 b — B30 dpuil Ballaly ol ) 5 L ) o NG 8 gl
Oy ilida glial) Aajlie (g} ¢ Cama & gloa g Sliiely Sl g — Al g 385 g 950
it WPhaSial g Sl gliall Aagiad i ddl 53 of AN 18 9, A Gy Allcial)
B okans gl ¢ dyg et Aol AT pas Bablaa b il a1 YA LI Jgad Lay
£ 5 o 2By o o O Aol i g, al) padinall abiadl Apali ¢ g A
L Joall e (G glad cuthly ¢ (g g gl g3l £ 55 i e g ¢ JalS s ale 7o

s dalall Laaaall fpa 2 g laall B gaadt e AaSaall £ B polalt (g giil g

Al cilh e W g8 AaSaal) @il V44T Dl gy Cre Gl B
Lgaladind i 439 9l At pladiody 350450 e g pudia (o Baniall oD dalad)
;Jﬁ!,ﬂluhdm‘,
. SN Alai) R g Coguo Jlia Ggea VY 4l -0
MWCJJ.H!J‘MU.EUJLWMU.&WI@L@‘ -y
2 dalall dpnand



Yool PL"‘_ oA JMJ‘—",JJ.\S‘ o‘};mw‘ -'U;.J\

Gl g B oalt Tgal ¢y gilB B Gt el Y plaaly
453 Aol 3agal paadl da g o Suag Le GBENY 5
Mgaladiod

GOSN Al 1 sl gual A JBa G gua b aai Adly
Lagll o Jald o o AUNI gl gl i Bl dgall
"galadiul g AL 4 g el daluly

Ao g Wgllaniond of 5 3N Jlaaionly Bagsd) of "' 2 plaa¥l
Cro AN el (£ 8 BEY aua (ajlaly 0 Ay geid Aalll)
2 -0V Bl Clnalia porany iy ¥ g Baadall o) (il

3

£ I pua

Lgal i o} 450930 Aty 3¢l 098 O aay M 1 ElaaYl
Sl B Gaaill caal gl 1ol SR aia e Lididia
L) (ol ¢y g g da Slaie Lagd g peluaal p1520
9 SHAlee cia gas dataal) cilad il aa SIS g0 0ac) gl g
S Ay g 08 AalulL dal o (e I Cilagall (e b

o L s Gl Gigeo G i — At Jibhe G gt Aoy
9 A it AadaulL agagid) ol ode 3 ) gt CilamaTiall
Aadaiall Asal 0 gilal s 5i dale 5 gy Cillia Lgol 2l
IV UYL B L FPY PP BT WY TOVWA SRR U 1
s AN A ) BN AaSad) of W1 1 0as) gy
o o ¢ Ll Cuad o N Al gl jaaliad) g ¢ ASa )
LI S La ol daala 49055 ) alis O L
ik B ke b gl 16 g pdia Lgalaiiad gl &y 930 dalulily
msu,m;mgém.wm\wgumd,ﬁ@wéi

S oball L e

(

(<

{d

(J

-

VAo



VAR Cednn 155 (b g 9l Aalul) plaiil gl 33430 A g pia - pasia el 36 3

3.-..13..‘,.!; ¢ i,\.lo.ula.lﬁ ‘}..dl__'(.ilie\ju\ Sl v . gLVl (o
A g AL (6 9930 £ £ 53 P Aapall Cilaglial JLas)
R MJLJM@JJL}GJC&S

AN Gaagall
4 g plia J 5o (RN Jaadl AaSaall o lal) )N peas b
Capasds 4 glaa 3 Ay g 5ill Aalu) alads

Jat daSaa a abaall (g LEINT (0 Al Cladall 3 L i
¢ b £135 o Lo gl o) Ay g il Aol pladiud e g udia Jga Al g
. Azl o3n ) ga AaSaal) alaf AdDA (Jgalt il ga Uiais gl g

Cun g g3l o 3 ¥ Yo Cha Gl RRN Sulaal g RN 5L o Uik Uiagyg
Al dalall dmaall e lgule g jaall Alidd o Lt g2 O AaSaall G
TRy O (Auiyg ¢ il JBAN o 3n (B AaSaal Lga ) gf (30 Agd gl L) £ gaa )
S AT Gl ¢ g b Lagla JS

4 g pda Joa AN Jaad (g il 018 Craua b 1 Jplea O W (Bay
6 550 o 3a Cradd Jgd S Loy CulS 1Y) Tlgy agal i Ay edll AaluY) sladiud
dpald and od (6 g1l S 13 g ¢ Lgat) ciplad ol Aalul) 0dn due g e Apuiad
OAS ol (5 90N oy daSaall il (o dala B g s GulS Jgd ¢ due g pudiall
s g ALl oda o Lladl y € o gl Jlual oo f LRI Lgde Gl

Jaad adald (<G pald ad daSaall e 5 jabuall (s ikl o B gay -9
ela Ladlld ULy, 4y9 00l Aol aladiad 4e g pdia Jga B jad dia il
3 Rondl (el Gy gilal B und 7 A (e daSaall (e il Y G shaia
S I A g i AallL yagal ale g Jaldi jBa o BUY 3 5all oy gildh
A il A gl juabinll g Aia) I ol oy gildh Al ) BN A g Yol A3
1Y La ol Aaila 49355 ) oaldd o daSaall oy (B (upd ¢ g pual il



Yoo alad oA sl gl & oSl ) puaadt Al VAV

O3S ol (e gL Ui g b (e el LB B Lgalaiin) gl ALY agsd
" yhadll L e 303 A galt o ld, 48

SIS o) ()9S g daSanal) Suéumwidu&cﬂ&.iuu adl g
AaSaall o8 jalall g i Salads cplindiall Al

b Aolil AaSaall 430 giia puda gl 138 A8 gal) Jaad) daSaa pasi )y 421
S EILAN g ¢ GpRAN A Alglaa B (H5EYI50 ph LaS 0 gIRN L5
O LSl uat daSaall 0 5 ¢ AcaSaall alal da g pdaalt Allacall (a0 gnciiy Anilay
Fi ad La J 9l g 500 () g Y Ll LS ¢ N Al g L £ g Lasd a5
A sl
“Dans L’élaboration du présent avis la cour a été guidé par le
sens des responsabilités particuliéres qui sont les siennes et par
sa volonté de dire le droit tel quil est, en ne cherchent ni le
noircir ni a4 embellir. Elle a entendu éviter toute tentation de

le créer...”

«La cour ne pouvait a I’évidence pas aller au dela de ce que dit
le droit. Elle ne pouvait pas dire ce que celui-ci ne dit pas».
q_..'al.ﬂ\ =5 sl (5 pailly Galall u)l.&Y\un.n_t.a.“ iR aqlg
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“In the present case (.....), the court is engaged in advisory
procedure. It is requested not to resolve an actual dispute
between actual partis, but to state the law as it finds it at the

present stage of its development. Nothing in the question put to
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the court or in the written and oral pleadings by states before it
can be interpreted as a request to fill the gaps, should any be
found in the present status of the law on the matter™.
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“l am .... Unable to agree with the various aspects of the
reasoning which motivate the advisory opinion. Some of it in
my view, is not only tenable in law, but may even have the
effect of potentially destabilizing the existing international legal

order.

“rrees the court’s present finding represent a challenger to
some of the fundamental precepts of existing international law
including the proscription of the use of force in international

relations and the exercise of the right of self-defense”.
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“Au paragraphe 2E du dispositif, la cour a en effet décidé
qu’elle ne pouvait dans ces circonstances extrémes conclure de
facon définitive a la licité ou a lillicité des armes nucléaires. Elle
a estimé en d’autres termes qu’en pareilles circonstances le
droit ne foumissait aucum guide aux Etats. Mais si le droit est
muet en ce cas, les Etats demeurent libres d’agir comme ils
P’entendent ».
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“] would like to state my firm conviction that the court, for
reasons of judicial propriety and economy, should have
exercise its discretionary power to refrain from rendering an
opinion in response to the request of advisory opinion
submitted by the United Nations General Assembly under its
resolution 49/75 K of 15 December 1994. 1 am sorry to have to
say that the conclusions the court has now reached do not
appear to me to cclmstitute substantive or substantial answers to
the questions that the General Assembly wanted to raise by
means of its resolution and occasion doubts about the
credibility of the court”.
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“This is an astounding conclusion to be reached by the
international court of Justice .... the court concludes on the
supreme issue of the threat or use of force of our age that it has
no opinion. In “an extreme circumstance of self-defense, in
which the very survival of a state would be at stoke”, the court
finds that international law and hence the court have nothing to
say. After many months of agonizing appraisal of the law, the
court discovers that there is none. When it comes to the
supreme interests of state, the court discards the legal progress
of the twentieth century, puts aside , and proclaims .... its
ultimate holding, the court would have done better to have

drawn on its undoubted discretion not to render on opinion at

all”.
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“Despite its finding, the court has itself recognized that the law
of armed conflict and in particular the principles and rules of
humanitarian law — would apply to a conflicting involving the
use of nuclear weapons, it follows that the court’s finding that it
cannot conclude definitively whether the threat or use of
nuclear weapons would be lawful or unlawful in an extreme
circumstance of self-defense, in which the very survival of a
state would be at stake, is a contradiction and can at best be
described as the identification of two principles namely the
obligation to comply with the principles and rules of
international applicable in armed conflict and the right of a
state to self-defence ... However it has been argued that when
the court is faced with two competing principles or rights, it
should juris prudentially assign a priority to one of them and
cause it to prevail.
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“The suggestion that it should be left to individual states to
determine whether or not it may be lawful to have recourse to
nuclear weapons, is not only an option fraught with serious
danger, both for the states that may be directly involved in
conflict, and for those nations not involved, but may also

suggest that such an option is not legally reprehensible”.
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Shabtai Rosennce” The world court-what it is and how it
waorks” Sijthoff leyed, 3° ed, 1974
- Dharma protap: The Advisory jurisdiction of the
international court, clarendon press, Oxford, 1972
WHA 46, 40 S
CF. C.IJ, Recueil des Arréts, Avis consultatifs et
ordonnances, liceité de I’utilisation Des Armes nucléaires
par un Etat dans un conflit Armé .. Avis consultatif du 8
juillet 1996.
L AaSaall sy G T Y B RN A
NV o daSaal) gl e -t o 5 RN &l
¢ S &l
“Demande de réformation du jugement no 273 du
tribunal administratif des Nations Unies Avis consultatif,
C.1.J Recueil 1982, pp. 333-334.

f ol le ali g UV I3 (e A0 B RRY B udlall Balal A
“L’Assemblée Générale autorise I’organisation mondiale
de la santé 4 demander des avis consultatifs a la cour
internationale de Justice sur des questions juridiques qui
se poseraient dans le cadre de sa compétence a
PPexception de celles concernant les relations réciproques
entre P’organisation et ’O.N.U ou d’autres institutions
spécialisées »
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*“ L’OMS n’est pas habilité 4 demander un avis portant

sur Pinterprétation de sa constitution a I’égard de

question qui se situent en dehors du cadre de ses
fonctions ». CF. C.1.J, Réc., 1996, p. 82, para. 28.
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CF. C.1.J, Réc. 1996, Liceité de I'utilisation des Armes -‘A
nucléaires par un Etat dans un conflit Armé. Avis
consultatife du 8 Juillet, 1996, pp. 97-100.
CF. C.LJ, Réc. 1996, « liceité de Vutilisation des armes -4
nucléaires .... » op. cit., pp. 104-171.
CF. C.1.J, Réc. 1996, op. cit., pp. 172-224. =Y.
CF. C.1.J, Réc. 1996, op. cit., pp. 88-96 -
R P COURPIF JEVVE ENSI A
Int. L.M, vol. 35, 1996, p. 809 ‘
daSaall o jalall 10 Cant e 5 AN aal, oYY
Int, L.M, op. cit., p. 817.
Al (e pibal g1 et e R aal, ST e
The question put to the court has a relevance to many -¥¢
aspects of the activities and concerns of the General
Assembly including those relating to the threat or use of
force in international relations, the disarmament and
the progressive development of international law. The
General Assembly has a long standing interest in these
matters and in their relation to nuclear weapons. This
interest has been manifested in the annual first
committee debates, and the Assembly resolutions on
nuclear weapons, in the holding of three special sessions
on disarmament (1978, 19082 and 1988), and also in the
commissioning of studies of effects of the use of nuclear
weapons, CF. I.L.M, op. cit., p. 817

Int. .M., vol 35, 1996, pp. 817-818, para, 13. -

AN o bl g el CYY
Int. L.M., op. cit., p. 817-818, para, 13, 14 -YA
Int. L.M,, op. cit., p. 817-818, para, 15. -4
Int. L.M.,, op. cit., p. 819, para, 19. -r.
Int. L.M., op. cit., p. 819. -
CF. op, cit., p. 819, para. 16 : -ry
CF. op, cit., p. 819, para. 17 -ry
CF. op, cit., p. 819, para. 18 AR
CF. op, cit., p. 819, para. 19 -Yo
CF. op, cit., p. 819, para. 20-21 -

P. C.1.J, Series A, No, 10, pp. 18-19 vy
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“ In international law there are no rules other than such
rules as may be accepted by the state concerned, by
treaty or otherwise whereby the level of armaments of a
sovereign state can be limited” CF. 1.C.J, Reports”
!986, p- 135,_para. 269.
AN Jgal e Ay ghd SMANAL ) Coadiand 4B AaSaall o S aal)
TPV SV N N X P VWA YT PR PRSP S
¢ Wity ¢ o)) cBaadiadl ASleal) ¢ (s gulaa ) chaniall LY oY ¢ 1Sy Ui oS
Crlus ¢ u.u")!\ Aayl « _)LQ ¢ Cualdl ¢ adadl 1adly jead ¢ il ¢ LY
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Int. L.M,, op, cit, p. 820.
In principle, the right not arbitrarily to be deprived of
one’s life applies also in hostilities. The test of what is an
arbitrary deprivation of life, however, then falls to be
determined by the applicable lex specialis namely, the
law applicable in armed conflict which is designed to
regulate the conduct of hostilities. Thus whether a
particular loss of life, through the use of a certain
weapon in warfare, is to be considered an arbitrary
deprivation of life contrary to article —6- of the
covenant, can only be decided by reference to the law
applicable in armed conflict and not deduced of from
the terms of the corenant itself”.
CF. Opinion of the court, op. cit., para, 25, p. 820.
Int. L.M,, op. cit., p. 820.
Int. L.M.,, p. 820, para. 26
Int. L.M., pp. 820-821, para, 27
Op. cit., p. 821, para, 28 i
: AaSanall Ol g
“ The court recognizes that environment is under daily
threat and that the use of nuclear weapons could
constitute a catastrophe for the environment. The court
also recognizes that the environment is not an
abstraction but represents the living space, the quality
of life and the very health of human beings including
generations unborn. The existence of an general
obligation of states to ensure that activities within their
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jurisdiction and control respect the environment of
other states or of areas beyond national control is now
part of the corpus of international law relating to the
environment”. CF. op. cit., p. 821, para, 27.

Op. cit., p. 821, para, 30.

Op. cit., p. 821, para, 31.

Op. cit., para, 34-50

Op. cit., p.822, para, 42

Op. cit., p. 821, para, 45

Op. cit., p. 823, para, 47

Op. cit., p. 823, para, 52

“ In this regard, the argument has been advanced that
nuclear weapons should be treated in the same way as
poisoned weapons”

CF. 1.L.M, op. cit., para, 54, p. 823.

Int. L.M, p. 824, para, 6-57

Op. cit., p. 824, para, 59

Op. cit., pp. 825-826, para, 62

Op. cit., p. 826, para, 63

Op. cit., p. 826, para, 66

Op. cit., p. 826, para, 66

“ ... the members of the international community are
profoundly divided on the matter of whether non-
recourse to nuclear weapons over the past fifty years
constitutes the expression of an opinio juris. Under
these circumstances the court does not consider itself
able to find that there is such an opinio juris “

CF. int. L.M, op., cit., para, 67, p. 826.

Op. cit., p. 826, para, 68.

Op. cit., p. 826, para, 68

“ ... several of the resolutions under consideration in
the present case have been adopted with substantial
numbers of negative votes and abstentions, thus
although those resolutions are a clear sign of deep
concern regarding the problem of nuclear weapons,
they still fall short of establishing the existence of an
opinion juris on the illegality of the use of such
weapons” CF. int. L.M, op. cit., para, 71, p. 826.

CF. C.1.J, Rec., 1996, avis consultatif du 8 Juillet 1996,
pp- 279-281.
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CF. C.LJ, Rec., op. cit., pp. 556-582 -1
CF. C.1.J, Rec., op. cit., pp. 294-304 -y
« The General Assembly’s request has nothing
whatsoever in common with an international dispute or

with a dispute born of a difference of interpretation of a
specific written rule. The court task is in fact a complex

on in the present case. The final conclusion .... is for the

court to pronounce on the compliance or non-
compliance of an act, decision or fact with a higher
normative rule, but in order to do this the court must

first ascertain the presence or absence of general
objective prescriptions (.....) and then justify the legal
nature of the principles thus identified and stated .....

the General Assembly is requesting the court to try to
answer questions which no one ask. The inherent
difficulty of this kind of questions lies in the scope of the

reply which the court wishes to give both in the reasons

and in the operative part” CF. C.1.J, C.1.J, Rec., 1996,

op. cit., p. 298.

Dissenting opinion of Judge Oda, int. L.M, op. cit.,, pp. - A
844-861.

Op. cit., p. 860, para, 3 -4
Dissenting opinion of Judge Schwebel Int. L.M, op. cit,, -V-
p. 840 ,

Dissenting opinion of Judge Koroma. Int. L.M, op. cit,, -V}
p- 934

Dissenting opinion of Judge Koroma. op. cit., p. 926 Al
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