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- «International negotiation — analysis, approach, issues» ed. By V.A.
Kremenyuk. Jossy — Bass Publishers, San Francisco ~ Oxford, 1991.

- G. Kennedy: Pocket negotiator, the economist publications, London. 1987.

- Zartman and Berman: The practical negotiator, Yale University Press,
1982.

- «Getting to the table — the process of intemational prenegotiation»,
International Journal, Canadian Institute of intemational affairs, Vol.
XLIV, 1989.

- Snvder and Diesing: Conflict among nations-bargaining. decision —
making and system structure in international crisis, Princeton
University press, 1977.

- “Perspectives on negotiation” ed. By D.B. Bendahmane and J.W.
McDonald. Foreign Service Institute. U.S. Department of State, 1986.

- R Fisher et al.: Getting to yes-Negotiating agreement without giving
in. Penguin Books, New York, 1991.

- W. Urv: Getting past no-negotiating with difficult people (1591).

- R. Friedbeim: Negotiating the new-ocean regime. Univ. of South
Carolina Press, 1992.

- Diallo (I. Ben Yacin): Introduction a I'étude et a la pratique de la
négociation, Pedone/editions H. Dunant, Paris/Genéve. 1998. 242 pp.

- R Saner: the expert negotiator. Kluwer law-intemational. The Hague.
2000. 248 pp.
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«Competence to bring an intemational claim is, for those possessing it,
the capacity to resort to the customry methods recognized by
intemnational law for the establishment, the presentation and settlement of
claims. Among these methods may be mentioned protest,” request for
enquiry, negotiation, and request for submission to an arbitral tribunal or
court.
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«The most appropriate method for the solution of the despute is clearly
that of negotiation».
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A/47/277: S/24111. no 20-23 (1992).
HECPOINS

“Clearly, mutual confidence, good neighbourhood, good faith and co-
operation are the essential elements to reducing the likelihood of conflicts
or hostilities between subjects of intemnational law. By and large, to ease
tension. to contain and resolve its underlying causes is a primary
objective of the intemational legal order as a whole.
This necessitates. inter alia. three important elements. namely:

1- States must have the duty. in their international relations. to prevent
the emergence, deterioration or aggravation of disputes or situations.

2- States should consider the use of and recourse to consultations and
contacts, to better understand each other’s views and positions.

3- The strict observance of rules goveming international relations and.
especially. those relating to good neighbourliness. In fact. good
neighbourliness fully conforms with present rules goveming
intemational interchanges. It supposes that each state abstans from
any acts seeking to establish zones of influence or domination as well
as any acts leading to the occurrence of tensions or frictions” (Ahmed
ABOU-EL-WAFA: Public international law. Dar Al-Nahda Al-
Arabia. Cairo. 2002, p. 534-535)
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“In the event of failure to reach a solution by any peaceful means, the
dispute will. inevitably, remain wnresolved. In such a case, parties to a
dispute. shall refrain from any action that may aggravate the pending
situation or may endanger intemational peace and secutiry. In other
words. if there is a great number of disputes which have remained
unsettled in recent years, this state of things cannot be considered as a
weapons in the hands of stronger states to impose their will upon the
weaker. This would, prima facie. be a prejudicial to international mutual
understanding” (Ahmed ABOU-EL-WAFA: Public intemational law, op.

cit.. p. 544).
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“... le réglement judiciaire des conflits intemationaux en vue duquel la
cour est instituée. n'est quun succédané au reglement direct et amiable
de ces conflits entre les parties. que. deés lors, il appartient a la cour de
faciliter. dans toute la mesure compatible avec son statut, pareil

réglement direct et amiable™. =
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Handbook on the peaceful settlement of disputes between States.
A/46/33, UN, 1991, p. 35.
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Multilateral treaties deposited with the secretary general, UN, 1992, p. 33.
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“Les différents modes de réglement pacifique des conflits internationaux”,
Revue Al-Qanoun Wal Iqtisad “Supplément Spécial, 1938-1939, 210 pp.
Amn. IDI.” Réglement pacifique des différends entre Etats: Perspéctives
universelles et éuropéennes. ed. L. Caflish Kluwer law international. La
Have. 1998, 148 pp.
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“Whereas States remain at liberty to negotiate or resolve particular

aspects of a dispute brought before the court. whereas their freedom to
do so is not incompatible with court’s exercise of its own functions™ ICJ.

Rep. 1986. p. 10. =
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“to transpose for the scttlement of that dispute, a particular solution

previously adopted by it in a different context”. _
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D. Powell: Legal perspective, in “Intemational negotiation-analysis.
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R. Mc Corqurodale: Negotiating sovereignty-the practice of the United
Kingdom in regard to the right of self-determination, BYIL, 1995, p.283-332.
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“The history of the negotiations which led up to the 1961 exchange of
notes reveals that these instruments were freely negotiated by the
interested parties on the basis of perfect equality and freedom of decision
on both sides: No fact has been brought to the attention of the court from
any quarter suggesting the slightest doubt on this matter” (ICJ. Rep..
1973. para. 24, p. 14).
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M. Bedjaoui: Les “negociations globales™ in Droit et libertés a la fin du
xxe siécle”, études offortes a C.A. colliard. Pedone. Paris. 1984. P. 45-62.
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- P. Reuter: De P'obligation de negocier, Studi in ononi di G. Morelli,
communicazioni e Studi, Vol. XIV, Milan, Giuffré, 1975, p. 711-733.

- Boume: Procedure in the development of intenational drainage
basins; The duty to consult and to negatiate. Canadian Y.IL., Vol., 10,
1972, P. 212-234.

- Ghozali: La negociation diplomatique dans la jurisprudence
internationale, RBDL 1992, P. 323-350.
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“Les parties sont tenues d’engager une négociation en vue de réaliser un
accord et non pas simplement de procéder a une négociation formelle
comme une sort¢ de condition préalable & I'application automatique
d’'une certaine méthode de délimitation faute d’accord; les parties ont
I'obligation de se comporter de telle mani¢re que la négociation ait un
sens, ce qui n'est pas le cas lorsque 'une d’elles insiste sur sa propre
position sans envisager aucune modification (CIJ. Rec, 1969, p. 47-48).
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«Negatiations in good faith, which are ordered by the court in the present
judgement involve in the circumstances of the case an obligation upon
the parties to pay reasonable regard to each other’s rights and to
conservation requirements pending the conclusion of the negotiation»
(ICJ. Reports, 1974, p. 202-203).
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“En réalité, il est permis de considérer que l'engagement des deux
gouvemements conformément a la résolution du conseil, n’est pas
seulement d’entamer des négociations, mais encore de les pourusivre
autant que possible. en wvue d’ammaver a des accords ... mais
I’engagement de négocier n’implique pas celui de s’entendre” (CPJ1. Ser.
A/B.no 42.p. 116).
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RIAA, VOL. XIX, UN, 1990, P. 25-64.
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CPII, Ser. A, no. 2, p. 13.
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The obligation to negatiate is a pnnciple of general intemational law”  (¥¢)
ICJ, Rep., 1973, p. 45.
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“The obligation to negotiate thus flows from the very nature of the
respective rights of the parties, to-direct them to negotiate is therefore a
proper exercise of the judicial function in this case” .
(AN 558 ALY (o (V919 A gans) Linf AaSadl CiE
«.... this obligation merely constitutes a special application of a principle
which underlies all intemational relations, and which is moreover
recognized in Article 33 of the charter of the United Nations as one of the
methods for the peaceful settlement of intcmational disputes».
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=-  «27. The obligation to negotiate in the present case does not
originate in a kind of general undertaking drawn from Article 33 of the
Charter. which is above all a list of means of settlement: this theory
makes of the obligation to negotiate a universal but an uncertain remedy,
since when negotiations take place without a specific objective the Parties
necessarily remain free to appraise their desirability and the necessity of
their success. There is only one obligation laid down in Article 33, that of
seeking a solution to any dispute likely to endanger peace and security,
and parties are left entirely free to adopt the «peaceful means of their own
choice». There is nothing to authorize selecting one of those means,
negotiation, and tuming it into a legal obligation, when all the other
methods remain open. The danger in this new construction is that it may
have the result of imposing upon States which are before the Court in
relation to a specific dispute, in the form of directions for negotiations
occasioned by that dispute-but not on the dispute itself-, rules of conduct
which a mediator or conciliation commission migh propose, though
without compulsory effect. Thus it is as if, in creating the idea of an
obligation to negotiate on account of Article 33, it were desired to lend
one of the means greater effect than the others. This interpretation would
enable the Court, in any grave dispute, to transform itself into an
arbitrator, concilliator or mediator, as the case might be, and that is what
it has done in the present instance. Article 33 of the Charter does not
permit this evolution in the role of the Court, which is contrary both to
the Charter and to the Court’s own Statute. In paragraph 100 of its 1969
Judgment the Court said that one must not. «over-systematize» (1.C.J.
Reprots 1969, p. 54».

(V1m0 o qaapdl ) G polll JE,
“However great the importance ascribed by the charter (of UN) to
negotiations as a peaceful means for the settlement of disputes. states
remain perfectly free to choose other peaceful means» ICJ, Rep.. 1974,
diss. Op. Pétren. P. 159-160.
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“Mais I'engagement de négocier n'implique pas celui de s’entendre” -
CPIJI. Ser. A/B,No. 42, p. 116.
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“.... Is under un obligation not only to negotiate this agreement, but also
to conclude it. This obligation derives from the spinit of the charter. =
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= which leaves no place for the future co-existence of the mandates
system and the trusteeship system “ICJ, Rep.,1950, diss.Op. Alverez, p.
183-184,
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“Trust and confidence are inherent in intemational cooperation, in
particular in an age when this cooperation in many fields is becoming

increasingly essential”.
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“The provision is entirely negative in character and cannot be said to
create an obligation to negotiate and conclude -an agreement. Had the
parties to the charter intended to create an obligation of this for a
mandatory state, such intention would necessarily have been expressed in
positive terms”.
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“In the fresh negotiations which are to take place on the basis of the
present judgement, the Parties will have the benefit of the above appraisal
of their respective rights and of certain guidelines defining their scope.
The task before them will be to conduct their negotiations on the basis
that each must in good faith pay reasonable regard to the legal nights of

the other”.
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“141. It is not for the court to determine what shall be the final result of

these negotiations to be conducted by the parties. It is for the Parties

themselves to find an agreed solution that takes account of the objectives

of the treaty, which must be pursued in a joint and integrated way, as well

as the norms of international environmental law and the principles of the

law of international watercourses. The Court will recall in this context

that, as it said in the North Sea Continental Shelf cases:

“(The Parties) are under an obligation so to conduct themselves that the
negotiations are meaningful, which will not be the case when either of
them insists upon its own position without contemplating any
modification of it” (I.C.J. Reports 1969, p. 47, para. 85).

142, What is required in the present case by the rule Pacta sunt servanda,
as reflected in Article 26 of the Vienna Convention of 1969 on the law of
treaties, is that the Parties find an agreed solution within the co-operative
context of the Treaty.

Article 26 combines two elements, which are of equal importance. It
provides that “Every treaty in force is binding upon the parties to it and
must be performed by them in good faith”. This latter element, in the
Court’s view implies that. in this case, it is the purpose of the Treaty. and
the intentions of the parties in concluding it, which should prevail over its
literal application. The principle of good faith obliges. the parties to apply
it in a reasonable way and in such a manner that its purpose can be
realized.

During this dispute both Partics have called upon the assistance of the
Commission of the European Communities. Because of the diametrically
opposed positions the Parties took with regard to the required outcome of
the trilateral talks which were envisaged, those talks did not succeed.
When. afler the present Judment is given, bilateral negotiations without =
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= pre~conditions are held, both Parties can profit from the assistance and
expertise of a third party. The readiness of the Parties to accept such
assistance would be evidence of the good faith with which they conduct
bilateral negotiations in order to give effect to the Judgment of the
Courts”.
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"The Govemments will reconsider the position before that term expires
unless they have in the meantime agreed to a settlement of the substantive

dispute”.
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" .. assuming that there is substance in the contention that article 36 (2) of
the statute, by referring to legal disputes. establishes as a condition of the
jurisdiction of the court a requisite definition of the dispute through
negotiations, the condition was complied with to the extent permitted by
the circumstances of the case : ICJ, Rep., 1957, p. 148-149.
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"The provision is entirely negative in character and cannot be said to
create an obligation to negotiate and conclude an agreement. Had the

parties to the charter intended to create an obligation of this kind, such
intention would necessarily have been expressed in positive terms™ ICJ,

Ren.. 1950. p. 139-140.
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“Une négociation ne suppose pas toujours et nécéssairement une série
plus ou moins long de notes et de dépéches. ce peut étre assez qu’une
conversation ait été entamée. cette conversation a pu étre trés courte: tel
est le cas si elle a rencontré un point mort. si elle s'est heurtée finalement
a un non possumus ou a un non volumus pérémptoire de 1’ une des parties
et qu’ ainsi il est apparu avec évidence que le différend n’est pas
susceptible d’étre réglé par une négociation diplomatique. Tel peut étre

encare le cas. dans certaines circonstances. si les conversations entre =
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= gouvemements ne sont que la suite de négociations antérieures entre un
particulier et un gouvernement” (CPJI, Ser. A. No 2, p.13).
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“Il parait bein désirable qu’ un Etat ne procede pas a une démarche aussi
sérieuse que l'assignation d’un autre Etat devant la cour. sans avoir

auparavant. dans une mesure raisonnable. taché d établir clairement qu'il
s"agit d une différence de vues qui ne pent étre dissipée autrement .
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“Decides that, immediately and concurrently with the cease-fire,
negotiations shall start between the parties concerned under appropriate
auspices aimed at establishing a just and durable Peace in the middle

east”.
L £ o Sanial wafl 4y Jils Aelaad il glidd oy alad eles¥l te is, (£4)
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“... diplomacy by conference or parliamentary diplomacy has come to be
recognized in the past four or five decades as one of the established
modes of intermational negotiation. In cases where the disputed
questions are of common interest to a group of states on one side or the
other in an organized body, parliamentary or conference diplomacy has
often been found to be the most practical form of negotiation. The
number of parties to one side or the other of a dispute is of no
importance: it depends upon the nature of the question at issue. If it is one
of mutual interest to many States, whether in an organized body or not,
there is no reason why each of them should go through the formality and
pretence of direct negotiations with the common adversary State after
they have already fully participated in collective negotiations with the
same State in opposition”. (ICJ, rep.. 1962, p. 346).
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J. Kaufmann: Effective negotiation — case studies in conference
diplomacy, M. Nyhoff, Dordrecht. 1989. 316 pp.
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... to carry on negotiations with governments as well as with private
parties” ICJ, Rep., 1949, diss. Op. Hackworth, p. 196-97.
o geaiy Aakiial 53 e Baatad pe) (Blie Jyn AaliW A Al i A cla,
saniad ael) el jal aud 5
“Negotiation procedures should be carefully selected to suit the particular
subject-matter” (Res. 39/88 B. 1984).



YA Qo i gl b Al o gad g g Saad /4560
O - Clia i) o dsle) o Gaay Ly SN 4 gl cilabindl Jaam 55 -0

ALYl de gandl o A Wy Jya gl sle) DA e Lo dlly
saagl daliis Copnal Cun cdliulilly oy LT U0 de ganay duy Y1

Ay oSy Lo il U5 e pana (painglia Siny 14V fle 51 5 2 491
:L_n.a.'nﬂ‘ e.\; ‘M Gh uy' “5; o":l';‘.;' g&!l (.J\:Jl Nﬁ_,aa Sl “.‘c'
A g Jgla 4 8 Sy lialdly L il J o dlaa
Lol clasliad 6 i @ mdl oldy 8 Ll ey
Sleadly Ll @5 AV ol Ll claidl pls s A

(“):\.l)a.a

O g sual gy we S8 U E5 da Jedll any Jeais a8 Y
L2030 50l ciladaiad (gasY ol 553629 Jals 503 il glie

N AAe G Al dya A5 ) 5y ety A Saa gl dadiie Cilo gy i) ,8 4 s (tv)
.91\‘)4

.0‘\\'04¢5M¢_a_)a]| (ii)
Al Laall o peain Ay jal Joad dnsla adae s i Le clld oy
Lihaudil Aol Jad Ly 52 e o gl allay Aaldd 5 S30 e ol (30 5
LYV —g e [ 8§31 YE) i) Bl e o) dasally
Ue VA G Al e CiSe o JpY1 alaad iy jadl gl dmala udae ), 8
Ay

O aSa3 o 420 a8 g 3 440 Jaud) AeSae po Jid il Mo 13 Say (£0)
2 guais VAR ale lyusspad n U gl 5 o g gl Wit s s 5T 5
la s nad Akl b jliely (JUS,d pa o gl6 IS Waslaituly oL ISy A4, 20 ) gy
(B siag < jlal 2§ (a 101 13 ) puissance administrante-administering power

300 ABLLS Uiy y oY1 D34 (S0
Sk or leds ey gl e Bl 30 JUod Sl of () WD o3 Ly

IC). Rep.. 1995, : p—aly dbaaiah oD gyl 5 3421 Ul b gl
- p. 94.99.



Yool plad— 04 amd = Ayl o gilall 4 paad dlaad Y4
Al dakaial W jaaal Ayigili Jleel o gady cliaglic claa 13} -V
sl — B (e ) G Solia il el i (A& ... saalee o dna s ol o) ES)

L0l diak e 03ad 5 s Syl Jaadl e -

8150 5 AT Apalur &y gus A ) coal il 23 909 2 44 ()

iy 6 ylatey Baaeie dsall Cile SLiall Luadadl Lygadl Jilury of o glaall (5
g3l e (5Sy Laiy Alyd AdSas ‘_‘lc gl Gy sl e o L'_\.Ls._:‘
(& B O i S ) Dbl Gy guil) (5 AT Ay § guin g

O Olisall Culls Gua dag) yay M) ALY Apead oL @3 Gaa i
ol O Glia glie g gunge OIS A g1 G Juadll A g0l Jaall s
JE JRKLVAPRpE X SN U () P PRV TP A QA TR R K . (LTI
PUS S U el ) diga g cilbs

o gl liSy Dy Aoy cliaglie  painY dyglhdl byl (f
OBl Ol glidl sda 315k (e a DA Jad el GlLLYE gass of Gy
S pall Aaladll Cled oW 1 yadud

P lgdsly Zaadl oda ¢ Talyy Aol Jaudl A&ae Ji W

i ¥ Akadl o oy ol ly o puadi (S LS 5 AaySa il ge ¢
il glie aga 5 oy Gl 8 0y et GlRY o Wil Luadl i s g

D) gl Joadl daSae I8 el 128 B (£17)
“Il est normal, avant qu’ un organe international adopte des résolutions
que les Etats membres ou certains d'entre eux procédent a des
négociations et examinent les projets en privée mais cela n’affecte en rien
la nature des risolutions finalement approuvées™ CU. Rec., 1966, p. 27.
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A. Abou-El-Wafa: La non comparution devant la ClJ. R. Egypt. DI,
2000. p. 53-55.
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Roucounas: Engagements paralléles et contradictoires. RCADI t. 206,

1987. p. 135. ’
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“to accept either that there is any requirement of prior exhaustion of
regional negotiating process as a precondition to seising the court ” cf,

ICJ. Rep., 1984, p. 440.

t AaSadh dlal
“whatever their nature, the existtence of procedures for regional
negotiation cannot prevent the court from exercising the functions

conferred upon it by the charter and the statute ™ Ibid, 1998. p. 307.
para. 68.

Ann.IDL 1961. : ga'; (oY)
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Report of the ILC, A/55/10, 2000, p. 138. : aal, (oY)
Al Gelid )l JB ol
“... if negotiations did not lead to a resolution of the dispute within a
reasonable time, the injured state could take full-scale countermeasures”
@bid, p. 94, para. 303).
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- “ La qualit¢ pour présenter une réclamation internationale c’est. pour
qui en est revétu, la capacité de récourir aux méthodes habituelles
reconnues par le droit intemational pour 1’établissement, la présentation
et le réglement de réclamations. Paimi ces méthodes, on pent mentionner
la protestation, la demande d’enquéte, la négociation et la demande de
soumettre I’affaire & un tribunal arbitral ou a la cour’ (ClIJ, Rec. 1949, p.
166-1780.
’ DA el taa ;q (ce)

“... requirements about “disputes” and “negotiations” are not mere
technicalities. They appear in one form or another in virtually every
adjudication clause that has ever been drafted, and for good reason.
They are inserted purposely to protect the parties, so far as possible, from
international litigation that is wumnecessary, premature, inadequately
motivated or merely specious. Without this measure of protection,
countries would not sign clauses providing for compulsory adjudication”
ICJ. Rep.. 1962, Joint diss. Op.. p. 263.
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- “Remember that the problem. not the opponent, is the “enemy™ to
overcome. =
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“Do not be deterred by unfriendly behaviour™.
(Zartman and Berman:The practical negotiator, op. cit,, p. 2, p. 144-
145). :
t b aal
J. Rubbin : The actors in negotiation, in Intemnational negotiation -
analysis, approach, issues, op. cit., p. 96-98.

Pl A Jaall AuSas i (0V)

“ the court notes that, although there were various contacts at the
governmental level, the exchamges relied on took place initially
almost entirely between the representatives of the private interests
concerned. In so for as the Govemments were privy to these exchanges, it
was evidently, at that stage, only on an unofficial basis. In order that the
Governments on either side shounld in any way be committed by these
exchanges, it would be necessary to show that the representatives of the
private interests acted in such a manmer as to bind their Govemnments”
ICJ. Rep.. 1964, p. 22 - 23.

:.L'aj ¢.;| J

Ahmed ABOU-EL-WAFA: Public intemational law, Dar Al-Nahda Al-
Arabia. Cairo, 2002-1422. p. 356.
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«.... The collapse of the original regime, the elimination of altemmative
formulas, the readjustment of power relations among the parties and the
identification of a resolving formula (including a formula for transition)»
(Zartman: Ripening conflict, ripe moment, formula and mediation, in
“perspectives on negotiation” ed. By D.B. Bendahmane and J.W.
McDonald, Foreign Service Institute. U.S. Department of State, 1986, p.
216 ss).
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“It is apparent that ne negotiating process can be successful if the parties
are at odds as to the fundamental basis on which the process rests “ICJ,
Rep.. 1971. p. 160. Sep. op. Dillard™.
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“Getting to the table — process of international prenegotiation™,
International journal, op. cit. p. 22-504.
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ICJ. Rep.. 1998. p. 474 et ss. paras. 17-20.
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. future oriented: Sufiue 42 g o o exclusively past-determined
Dupont and Faurc: The negotiation process. in ~International negotiation-

analysis. approach. issues”, op. cit, p. 41.
R. Fisher et al. : Getting to yes, op. cit, p. 112-116. (1Y)
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a- The delegation of each state is usually composed of a head of
delegation and such other representatives, alternate representatives and
advisers as may be required.

b- The credentials of each delegation are examined by a credentials
committee, which should report, as a rule, to the conference without
delay. These credentials are issued either by the head of state or
government or by the minister for foreign affairs.

c- The conference shall elect from among representatives of
participating states, a president, some vice-presidents and a rapprteur
general.

d- Powers of the president of a meeting are numerous, namely he
declares its opening if the quorum is satisfied. He directs the work of the
organ and chairs all its meetings, It is one of the main tasks of the
president to assure the most suitable form for discussion of each agenda
item. He gives the right to speak to each delegate according to the order
in which delegations asked for the floor. In this regard. representatives
may speak from the seats or from the rostrum. The president shall also
call any delegate who causes a disturbance during the debate.

e- States directly concemed should be given the opportunity to
present their cases fully.

f- Usually, the president shall not vote, but appoints another member
of his state delegation to vote in his place.

g- A secretariat of the conference is frequently set up in order. e.g., to
ensure interpretation of speeches, circulation of documents .. etc.

h- The conduct of business in the conference mainly relates to:
speeches. points of order. right of reply. adjournment or closure of
debate. suspension or adjournment of the meeting .. etc.

i- Each delegation has the right to submit proposals or substantive
amendments.

j- Each state participating in the conference shall. in principle, have
one vote (the formula: «one state, one vote»).

k- Decisions are usually taken, on important matters by a two-thirds
majority and on other matters by the majority of members present and
voting. unless agreed or decided otherwise.

Ahmed ABOU-EL-WAFA: Public iuternational law, Dar Al-Nahda Al-

Arabia. Cairo. 2002-1422. p. 551-552
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M. Bedjaoui: Pour un nouvel ordre écohomique international, UNESCO,
Paris, 1979, cit., p. 140.

: LlE Bl

“ A treaty constitutes, nowadays. the principal instrument by which
subjects of IL set up relations with each other. For a treaty is by far the
most commonly used instrument for creating binding legal rights and
obligations. It enumerates commitments and undertakings to which

parties have agreed.

It is obvious that international agreements play an important part in
present international relations. The expansion of intercourse between
states, especially in economic, scientific and technical fields, led to an
ever-increasing use of international legal instruments, amongst which
international treaties” (Ahmed Abou-EL-WAFA: Public international

law. op. cit.. p. 94).
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Ahmed AboU-EI-WAFA: Recherches sur les traités conclus par les
organisations internationales inter se ou avec des Etats, thése, Lyon, 1981,

p. 375.

Sow (Ahmed) : La négociation des traités du Conseil de I'Europe au sens de’
I'article 2 (E) de la convention de Vienne sur le droit des traités, R. de droit
intemational, de Scinces diplomatiques et politiques. vol. 78, 2000, p. 79 ss.
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= Ch. Bassiouni: Negotiating the treaty of Rome on the establishment of the
International criminal court, Comell ILJ, Vol. 32, No. 3, 1999, p. 443469.
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between it and the earlier convention™ Ann. IDI, 1996, Vol. 66. II. p.
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“... A tendency to bid high (to safeguard room for subsequent
maneuvering). initial limited trust until credibility and goodwill are tested
and established, confusion between positions and interests, and fear to
appear as weak and flexible from the start. As negotiation is risk. risk-
adverse negotiators tend to act defensively or deliberatelv seek
destabilization of the opponent to gain initial advantage™ (Dupont and
Faure: The negotiation process. op. cit. p. 55).
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“... escalating when desescalation is necessary, overlooking
opportunities, talking too long and in a way that may be too forward and
insulting” (P. Meerts: training of negotiators. in “International negotiation
— analysis. approach. issues™. op. cit. p. 404).
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“The information theory helps to explain why we find so many more
Complete backdowns than compromises in our cases. Once one party has
made a concession. the other thinks ‘Good. my strategy is working. keep
pushing” (G.H. Snyder and P. Diesing: conilict among nations —
bargaining decision — making and system structure in international crises.
Princeton University press. 1977, p. 495).
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“Si I'une des parties & une négociation invoque I'existence de
circonstances spéciales, il n’y a qu’un moyen de sortir de I'impasse:
s’entendre sur une position de compromis et procéder a de nouvelles
négociations” (CLJ, Rec, 1969, op. ind. Padilla Nervo, P. 93).
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R. Fisher et al. : Getting to yes, op. cit, p. 3 et ss.
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Dupont and Faure: The negotiation process, op. cit, p. 49.

:J8 Sl
“Coercive bargaining is the bilateral process of asserting firmness,
making threats and warnings, and exerting pressure in various ways to
influence the other party to accept one’s latest bid. It includes the threat
of harm; in crises, the threat of war. To speak of coercion by threats of
harm as a form of bargaining is somewhat alien to ordinary usage. and
even to most theoretical analyses, in which coercion generally means the
unilateral exercise of power by one party over another. Only one party
does the coercing; the other merely responds by yielding or not.
Sometimes it is postulated that both parties have power over each other
and the outcome is a function of their relative power”.
(Snyder and Diesing: Conflict among nations, op. cit, p. 195).
. il ook cud e B (M)

“Persuasion is akin to coercion in that its aim is to influence the adversary
to concede, to accept one’s own demands. Unlike coercion, however, it =



N Llgah Clhiaglial (i A g3h oud gad i) of saai /9580

oo Gl Y Jyea sl Jadh il daaddll 55 iy aagll aayy =1V 0
Y i 3, 5k

BATNA (Best alternative to a negotiated agreement).
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= does not involve threatening-harm to the other party if he does not
concede. One form of persuasion is to attempt to change the adversary's
estimate of the empirical consequence of possible outcomes, or the value
he places on these consequences. For example, the persuader tries to
show the other party that backing down not be as costly as he might
think, that a war would have ferrible consequences, that his (the
persuader’s) military capabilities ‘are superior, etc. Persuasion  also
includes trying to change the adversary’s estimates of how oneself
predicts the nature of outcomes and values them. In short, persuasion
attempts to influence the adversary’s value structure and his perception of
one’s own values for given outcomes. Both coercive and accommodative
moves (threats and concessions) present the adversary with a choice
between a pair of outcomes, one of which is certain, the other uncertain.
That is, a coercive threat gives him a choice between accepting the
demand or taking the risk that the threat will be carried out. A concession
gives him a choice between accepting the offer or holding out in the
hope of getting more. Persuasion helps him make these choices to one’s
own advantage, by changing his valuation of the outcomes and his
estimate of one’s own valuation, as well as his prediction of the
likelihood of uncertain outcomes” (Snyder and Diesing: Conflict among
nations, op. cit, p. 198).
1(Yet 0a) Lnd Cigurny g
“Persuasive tactics, therefore, are potentially effective only when they
change payoffs of perceptions of them asymmetrically”.
R. Fisher et al. : getting to yes; op. cit, p. 97-106. (A%)
.‘#"(QLA)M@&@}EJNU)LAMP*M&J
Prepare, argue, signal, propose, package, bargain, close, agree
(G Kennedy : Pocket negotiator, op. cit, p. 78).
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V. Sergeev: Metaphors for understanding international negotiation, in
“International negotiation-analysis, approach. issues” op. cit, p. 58-63.
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A. Underdal: The outcomes of negotiation, in “International negotiation-
analysis, approach, issues”, op. cit, p. 102.
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« Even when an agreement is signed as a result of negotiations, it very
often is regarded as unbalanced or unjust, and its desirability is doubted »
(V.A. Kremenyuk : The emerging system of international negotiation, in
« International negotiation-analysis, approach, issues » op. cit, p. 2).
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« The process of negotioation permeates all the procedures relating to the
formulation of a multilateral treaty » Review of the multilateral treaty-
making process, ST/LEG/SER. B/21. UN. 1985, p. 27.
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«Some ambiguity on wording and non-resolution sticking points may be
advantageous during the end game when an agreement is being drafted»
(Druckman: Four cases of conflict management — lessons learned, in
«Perspectives on negotiation» ed. By D. B. Bendahmane and JW.
McDonald. op. cit. p. 287).
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Zertman and Berman: The practical negotiator. op. cit.. p. 182-183.
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«a face-saving formula to break a deadlock: «you interpret it your way
and we will interpret it our way».
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G. Kennedy: Pocket negotiator, op. cit., p. 7.
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«... the question of the importance and chances of success of diplomatic
negotiations is essentially a relative one. Negotiations do not of necessity
always presuppose a more or less lengthy series of notes and dispatches:
it may suffice that a discussion should have been commenced, and this
discussion may have been very short: this will be the case if a deadlock is
reached. or if finally a point is reached at which one of the Parties
definitely declares himself unable, or refuses. to give way, and there can
therefore be no doubt that the dispute cannot be settled by diplomatic
negotiation». (PCL], Ser. A.. no. 2, p. 13).

P i o g Bl AL i) A ol Jaad ASas Can gt llS
«Now in the present cases, it is evident that a deadlock on the issues of
the dispute was reached and has remained since, and that no modification
of the respective contentions has taken place since the discussions and
negotiations in the United Nations. It is equally evident that there can be
no doubt, in the words of the Permanent court, that the dispute cannot be
settled by diplomatic negotiation, and that it would be superfluous to

undertake renewed discussions».
«... So long as both sides remain adamant, and this is obvious even from

their oral presentations before the court. there is no reason to think that
the dispute can be settled by further negotiations between the parties»
(ICJ, Rep., 1962, p. 346).
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«In practice the actual length of negotiations is no test of whether the
possibilities of agreement have been exhausted: it may be sufficient to

show that an early deadlock was reached and that one side adamantly
refused compromise» ICJ. Rep. 1971. p. 44. para. 85.
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3 _)M‘ BT Gls JM
uosady Ji, «des negociations infructueuses — fruitless negotiations
Y U‘HJ&PSL}:‘!‘ L".\La,\.l.aﬂ

«An agreement to agree in the future, or an agreement to negotiate
further, will not be binding» W.T. Major: Mastering basic English law,
Macmilan, London, 1985, p. 151.
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«did not come to fruition» - «elles n’ont pas abouti».
il iad Jgdn e (YY VY 58 OV e 1990 de gana) AdSaal Cundind
negotiation had i3 Slagid of 4 The breakdown of negotiations
(YA 3,8 Y+ o) broken down
o N AA de gane) AaSadl clind o) ped B OpSeedl Guala gl dpad 3 A
S J G @ o e el B 5 eN e o (0) sE (Y
i 6 L3 dagSall ad )l blas une impasse - a deadlock 333 ——ws
Lot g ala K0 Y 135 Lnd Ll 0ol (o 158 el o i1 8 il Ll
.par la voie diplomatiqu (gule st (3, halt
lellan jaed of (V0¥ 50 (01 o M4V de gans) Adedl Jaadl daSas iy
Py B b Caeal 35 g8 LU ghu g2 pe Be ) VAYY Gaaled
«which was not conductive to the conduct of fruitful negotiations».
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«des déclarations. admissions ou propositions qu’ont pu faire les parties
au cours des négociations directes qui ont eu lieu entre elles, déclarations
d’ailleurs faites sous toutes réserves au cas ou les points en discussions
viendraient a faire I’objet d’une procedure judiciaire.
s o UL Y b il a5 ) 13 iy
CPJL. Ser. A, no. 9; p. 19; no. 17, p. 51, 62-63. =
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«Furthermore. the minutes of the meeting of the committee were
diplomatic documents recording the state of progress of the negotiations,
which possessed no legally binding force». :
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«It is scarcely reasonable to suppose — indeed, such a supposition would

be irreconcilable with the documents before the Court — that. at the
moment when the dispute was about to be submitted to a judicial organ,

Switzeriand abandoned the legal position which she has constantly =
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= maintained in regard to the very point on which the two Parties are now
divided» (P.C.1J., Series A/B, No. 46, p. 138).

14ad _);.:L_\.qusa__\!.’ﬂl d;..!li&.dli,
«When read in that context, the terms of the Communiqué do not appear
to the Court to evidence any change in the position of the Turkish
Government in regard to the conditions under which it was ready to agree
to the submission of the dispute to the Court». (1.C.J. Reports. 1978, p. 4,
para. 105).
el Aelaa 2 of caa Lty ol deSadl B dllad) alias duad & Gl

ol LS AaSadl ) g1 Jime (30

«the words “at the request of either party” in order to make it clear that
the jurisdiction of the Court could be invoked by means of a unilateral
application and need not require a joint submission by both parties»
(.C.J. Reports 197, p. 11, para. 19).
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«Un engagement de cette nature. exprimé publiquement et dans
I'intention de se lier, méme hors du cadre de négociations internationales.
a un effet obligatoire» CIJ. Rec., 1974, p. 267.
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«The court. being of opinion that these arguments, drawn from
independent provisions and diplomatic negotiations. cannot modify the
conclusion which it has reached by means of a direct interpretation of the
provisions applicable in the particular case. does not think it necessary to
deal with these arguments» (PCL. Series A/B. no. 70. p. 16).
(VY = VY o VA0 Ao yane) A 5al Juad deSaa J5E (V) Y)
«lIt is argued by the french government that this admission cannot be
invoked against it, as it was made in the course of negotiation which did
not result in agreemeent. But it was not a proposal or a concession made
during negotiations, but a statement of facts transmitted to the foreign =
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= office by the French Ambassador, who did not express any reservation
in respect thereof This statement must therefore be considered as
evidence of the french official view at that time».
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Conf. Des UN sur le droit des traités, 1ére et 2éme sessions, Doc. Off, p.
15.
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«... no party can be completely trusting. since he would be at the mercy
of the other’s deceptions, and no party can be completely untrustworthy,
since he would destroy the possibility of any agreement »
(Zartman and Berman : The practical negotiator, op. cit., p. 28).

Al dglad gaad (B B Laba J gl 5 ans ) pa {11 0)
bl Aa il Bkl o 5 (o8 8 ey (a2 A 4 Lo JS B pSiasie G Uy
gllail 13 585 sl daae aLeY! 5 0S00) «izgliall b Lenle g AN e Badad)

VY L VAL GalE el S s



vA lysd e glhad (o dipdid o gad igd i sasi /58
Sl glidl o e sasi AN Juy Al palt o3a A ol pS5 Lo gf asa Y,
JSUE e a5 Ll LS cpagadll e 45 — 2ale - i€y 44 4l
Ol ganall
'mim,ms—“,..‘azig@,aahz,u‘@'d,iﬂloi ol oS aif Jle
Ll B dasill WS G e WS lelye — Sai Lt

.(\\\)E»‘)‘“
L) il ghial) 7 g 8) ol gl pUSY U Al s i) -
2(Aaludd) Lzl 21 o

Gla il o 4891 cillaadldl - Gyl i s i — i o LSy
Pyl ol il 6 Ayl cle Ul Jad d S 29,0l
Gl clinglial Gy5k e Logli da sogpi G pall of £ Y
oo Y @ s a5 ke AV Gandl g0 Bl cle Ul e e
Shee I o el g1l el o)l s S clalidl e el
Jenall ) Ll Ao gun e Bl guin M 2By Y jles g (Selectivity 4sty!
Sl el padae yual Ly 1388 Ol Bpad il alliadly (548
a peaceful 4o agiiay b da () dua il 55y o Aindhiay S

gubad el dag by pLiia¥) ool b il i a3 o 8 (Y V1)
Realizing one's results (4 glball il 3dat) 542 ja) mlliadd Gias

Promoting a constructive climate el #lia ¢Lad
Influencing the power balance 58 ( jye Je il -
obtaining flexibility 43y,al (e g 43 33 -
W. Mastenbroek: Development of negotiating skills, in “Intermational
negotiation-analysis, approach. issues», op. cit., p. 390-399.
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“Negotiation is the primary method for the pacific settlement of
international disputes. It, normally, gives rise to «exploratory talks»
between the parties to a dispute with a view to defining, primarily, its
subject-matter and trying to arrive at an agreed settlement. In any
negotiation, each party seeks its own advantage and tries to obtain the
maximum and give the minimum. Moreover, during negotiations each
complainant state indicates with clarity what it is complaining about™.
Ahmed ABOU-EL-WAFA : Public international law, op. cit., p. 548-549.
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«... the background against which states negotiate on such matters» ICJ,
Rec, 1993, p. 242.

.)-'-"“'?SS:‘Ui 5.-‘?-,‘.;“‘(‘.54‘4“-“ &_,).ZA» 4l yic 5 V48RV ?LJ \CO/O\‘ ?§J h)\jqé‘,

: Jgass Ay il glial o Baaial aad Aetall Lmand CllE (i gl Ciliia glial

3,;!,;3\ Sl B

Gile il el dggadlt -

el o dld te ddiiana Al sl auay -



Yoot glal— 04 asd — Jgall o gdAll 4y peadd daad AN

& Seuall DY) ad DY 318 pasnis of — a4 gl JSLED e dpailly V)
Lesb il a8 yhay il gliall b (sale cipmaall) S Gkl lasY 5 S
LMo jais 8 Lo §

Ao g il Ll aB s e HaY Gihall 1 ga ya
aby Baaiall Al Aalall Aaaad) 8- 3 40 Clagliad i By sl ¥

11444 alad Y, \/Vo

ol Y994 ey A VY /0T G5 a5 Aaladl Dpeeall & jaial
a flexible ey &y 2lis o€ 4 pall il gliall Auanl 1 )31 5 gal u caid
et gl laly Jeall a Ole jliall Ll 4, gl (3:883) and effective means
. new international norms of conduct 4 40 & 4l

Giagdl Sl B S o s aliaglid) o e S Zalal Laaall e
T2 guidelines a gunll Uiy g L] 5 aal

g Gny Sl il (3 o cang (|

Ol giall 4 @ mls ol dpael Wit G ME o Jell e qany (o
comgil Jae Jiloally &gl Lgallnas s (1 J sl 35l

gy ool ae LK Cliagliadl g pmgey gy @lah of s (z
il ae) Glise o guai @lld 5 Ly ¢ gl (5l

elam il Ut e il SUYY Y sl s of s (0

States should adhere to the mutually agreed framework for
conducting negotiations.
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«to consult together and to negotiate regarding the various arrangements
needed to effect the transfer from the existing to the new site in an
orderly manner and with a minimum of prejudice to the work of the
organization and the interests of Egvpt» ICJ, Rep.. 1980.p. 97.
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«Resolutions adopted by the General Assembly during the first part of its
fifty -third session from 9 September to 18 December 1998. p. 591-392.
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