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Military Operations in the Congo, 1968

@ Report of the Committee on study of legal problems of the
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enforcement action?, proceedings of the American Society of
International law at its forty-sixth annual meeting, 216 (252).
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() H. Lauterpacht, The limits of the operation of the law of war,
British Yearbook of International Law (242-243) (1953), R.A.
Baxter, the role of law in modern war, proceedings of American
Society of International law at its forty seventh Annual meeting
(90,95-96)(1953). "That the use of force by the United Nations to
restrain aggression is of a different nature from war making by a
state. The purpose for which the laws of war were iastituted are
not entlrely the same as the purposes of regulating the use of force
by the "United Nations-—the United Nations should not feel bound
by all the laws of war, but should select such of the laws of war as
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1972,1972 — United Nations juridical yearbook 1153.
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® H. Mosler, General Principlies of law, Encyclopedla of Public
International law, p. §9; See also Barry Carter, International
law, op. cit., p. 130.

® Henry Schermers & Niels Blokker, International institutional
law, ap. cit., p. 997.
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@ Sean Murphy, Principles of international law, Thomson West, - ‘
USA, 2002, p. 86-88 (quoting Oscar Schachter, International law
in theory and practice, 50-55, also Henry Schermers & Niels
Blokker, International institutional law, op. cit.; p- 997.

@ TIbid., p. 86-88 '

® Henry Schermers & Niels Blokker, International institutional
law, op. cit., p. 1003
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) Mosche Hirsch, The responsibility of international organizations
toward third parties, op. cit,, page 62

® Some authors use the term “imputation” and others use the term
“attribution”. The international law commission uses the term
“attribution”. 1973 (I1) LL.C.Y. 165, 184.

® Mosche Hirsch, The responsibility of international organizations
toward third parties, op. cit., p. 62 T

®  Sean Murphy, Principles of International law, op. cit.,, p. 43
(Conduct will be attributed to international organizations’
organs or officials, or by a person entrusted with one of the
functions of the organization. Even if the organ, official, or
person is acting ultra vires, attribution may occur if there is a
close enough connection to the official work of the organization).
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® Malcolm Shaw, International law, op. cit., p.698
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® Loc. cit.
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) Draft Article on the Responsibility of International Organization
with Commentaries 2011 Adopted by the International Law
Commission at its Sixty-third session, in 2011 and submitted to
the General Assembly as a part of the Commission’s report
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M Wouters, Jan et al, Accountability for Human rights violations -
by International Organizations, p. 37 Intersentia,

®  Wouters, Jan et al, Accountability for Human rights violations
by International Organizations, p. 269-285 Intersentia
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) Peter R. Baehr, Accountability of the United Nations: the case of
. Srebenica, p, 269-285
@ Wouters, Jan et al, Accountability for Human rights violations by
- International Organizations, Intersentia, P. (528-529), 2010
®) 1d. at 579 .
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n August Reinisch, International Organizations before domestic
courts, Cambridge University Press, Cambridge, 2000, p. 233.

@ .Gordon Glenn et al, Immunities of International Organizations,
22 Virginia Journal of Intermational faw, 247-290 at 276;
Micheal Singer, Jurisdictional immunity of international
organizations: human rights and functional necessity concerns,
36 Va. J. Int’l L. 53. "The privileges and immunities of
international organizations are designed mainly to protect the
independence of organizations from outside influences and
otherwise to ensure that they are able to carry out their
missions.” Glenn et al, Immunitics of international
organizations, op. cit., p. 276.
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) J eonardo Gonzalez, Fourth Report on relations between states
and international organmizations, Yearbook of infernational
organizations, vol. IT, Part One, p. 12 (1989).

@ August Reinisch, International Organizations before domestic
courts, op, cit., p. 233-35 (quoting Conseil de L’Europe (ed.)

®  Lauterpacht, The Problem of Jurisdictional Ymmunities of
foreign states (1951), 28 British Yearbook of International Law.
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Brownlie, Principles of International Law; Malcolm Shaw,
International Law, Cambridge University Press, Cambridge,
fifth edition, P- 1206; Starke, Introduction to International Law,
Butterworths, Singapore, 1989, tenth edition, p. 623; C.F.
Amerasmghe, Principles of the institutional law of international
orgamzatlons, op. Cit., p. 369-70 |

@ *In fact it is not easy to see why the principle of independence &
equality should';preclude the.courts of a state from exercising
jiiisdiction over (an. internatipnal orgamzatlon) and its
property so Iong as the state exerclsmg gurlsdlctmn merely
applies its ordinary law, including its rules of private
intermational law and so Jlong as it applies it in an

" unobjectionable manner not open to the approach ofa demal of
justice.” August Reinisch, International Orgamzatmns before
domestic courts, op. cit., p233.
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(0 peter Bekker, The legal position of intergovernmental
organizations, a functional necessity analysis of their legal status
and immunities, Martinus Nijhoff Publishers, The Netherlands,
p. 101 .
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®)  peter Bekker, The legal position of intergovernmental
organizations, a functional necessity analysis of their legal status
and immunities, op. cit., p. 109-110.
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M August Reinisch, International Organizations beforc domestic
courts, op. cit., p. 233 (quoting the ruling of Judge Rubin in the
Ronnollo case clearly demonstrates that national courts are not
in a position to appreciate fully the problems or needs of

_ international organizations. They are not equipped to deal novel
and complex guestions of international law); See also Kuljit
Ahluwalia, The legal status, privileges and immunitics of the
specialized agencies of the United Nations and certam other

_ international organizations, op. cit., p. 111 )

@ : Gordon Glenn et al, Immunities of international
organizations, op. ¢it., p. 277

Also Kauljit Ahluwalia, The legal status, privileges and
immunities of the specialized agencies of the United Nations
and certain other international organizations, op. Cit.,, p. 106;
See also Peter Bekker, The legal position of intergovernmental
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organizations, a functional necessity analysis of their legal status
and immunities, op.cit.,p. 102 (International organizations must
be protected against baseless actions brought from improper
motives)”.

@) Henry Schemers, International Institutional Law (Alphan aan
den Rijn & Rockville, 2nd ed. 1980) 796, Micheal Singer,
Jurisdictional immunity of international organizations: human
rights and functional necessity concerns, op. cit., p. 53'and W,
Jenks, Imternational Immunities, op. cit., p. 17 (quoting
Mckinnon Wood). (International organizations need protection
against baseless actions brought from improper motions or by
the numerous cracks, fanatics or cantankerous persons who
may conceive that they have a duty to compel the organization
to take some particular steps or that they have suffered wrong
at its hands). Loc. Cit.
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®  August Reinisch, Internatio!:lal Organizations before domestic
courts, op. cit., p, 237-238



Sl (3 ga SASGED e L)yl aum'.uu,m@ﬁm\:ngm/”:sa \R R

o A pal) laliial Y Akl cilunsall 9854 G B ke dya A
), Ll g

il e lﬁ.lJL:‘ ‘u d.d,,.ﬂ\ claliiall Abuasy dualdd) dagal) oda g
Broadbent 4. .~ Amicus caurie brief UN said a3l
(‘,_.n 3 050 Aabitally alil) Alaal) (gl dualdll 3 VS, OAS
(M, 352 ebibiaa (e CANRS
Cila . pus CLABLY (ff T o By Saaiall o)l By
Sl saas daaialt ALaid saalaallh BNy pllae ) (gal Jiad Sasmia
JuLu_,adsﬂLu uuSJMhu!l dbad o A28 Js o pdls I
Adtsal Wil @ik oo

sih to ) AT 5 il B9 jile Alga cudld 1S M
ol g dggmial ) a0 Aabilal 4 smr dualil Lghg it T3 Aulail
(=S Aaliiall 7 siaall sl o Llpual o clgitisa o clgpiliga
b ¥ A g Lgp a0als Al Allaadl ga jhAd) 13 (e Lgpaad

uwu(,ﬂ s o 9 Lete il gl e of Agal o2
), 15250 455 ¢ citaal (o

M August Reinisch, International Organizations before domestic
courts, op. Cit., p. 237-238
@ S District Court DC, 28 March 1978, US Court of Appeals DC
Cir, 8 Jannary 1980
® United Nations Juridical Yearbook, p. 229 (1980).
“Intergovernmental organizations may be considered as
collective enterprises of their member states, their constituent
treaties define precisely the influence each member is to have on
the operations of the organizations, and how that influence is to
be exercised generally through collective organs. If individual
members could then exert additional influence en those
organizations largely through the fortuitous circumstances of
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where their headquarters, or the offices or officials or assets,
bhappen to be located this could drastically change the
constitutionally agreed sharing of power within the
organizations. Thus the immunity granted by states to an
intergovernmental organization is really their reciprocal pledge
that none will attempt to govern unilaterally an undue share of
influence over its affairs.” United Nations Jurldlcal Yearbook,
P- 229 (1980). T

M Malcolm Shaw, International law, op. cit., ‘1208 (quoting
European Commission of Human rlghts Application no.
26083/94 24 February 1997. See page 304f).

@ Leec. Cit. (quoting European Commission of Human rights,
Application no. 26083/94 24 February 1997. See page 304f).
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@) Henry Schermers & Niels Blokker, International institutional
law, fourth edition, Martinus Nijhoff Publishers, The
Netherlands, p. 371; also August Reinisch, International
organizations before national courts, op. cit., p. 241; Josef
Kunz, Privileges and Immunities of International
QOrganizations, op. cit, p. 847; also Peter Bekker, The legal
position of intergovernmental organizations, a functional
pecessity analysis of their legal status and immunities, op. cit., p.
104.
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®) Micheal Singer, Jurisdictional immunity of international
organizations: human righs and fanctional necessity concerns,
op. cit, p. 120; Sce also August Reinisch, International
organizations before national courts, op. cit., page 241{quoting
an Arbitration award on 29 June, 1990).

@ August Reinisch, International organizations before national
courts, op. Cit., p. 241 (quoting the (1997) 105 ILR at 20 “that a
host state must not draw financial advantage from the official
activities of an international organization, otherwise it would
adversely affect the financial resources of the organization at
the expense of the financial contribution of the other member
states”),

® August Reinisch, International organizations before national
courts, op. Cit., p. 241
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M August Reinisch, International organizations before national
courts, op. Cit., p. 243 :
@ {.8. Court of Appeals, 27 September 1983
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organizations, a functional necessity analysis of their legal status
and immunities, op. cit., p. 103 -
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® Felice Morgenstern, Legal problems of international .
organizations, Grotius Publications Limited, Cambridge, 1986,
p. 6; also Augilst Reinisch, International Organizations before
domestic courts, op. cit.,p., 247-48. )

® August Reinisch, Interrational 'Organizations before domestic
courts, op. Cit., p. 247-48.

® ibid, at p. 247-48
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M David Micheals, International privileges and immunities a case
for a universal statute, Martinus Nijhoff, The hague, p. 25.
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@ The treaty establishing the Benelax is published in A.J.
PEASLEE (ED) International Governmental Organjzations, 168
— 190 at 183 (1974)

@ A.S. Muller, International Organizations and their host states,
aspects of their legal relationship, Kluwer Law International,
The Hague, p. 28; Sece also Peter Bekker, The legal position of
intergovernmental organizations, a functional necessity analysis
of their legal status and immunities, op. cit., p. 123

® p, Boﬁ:g_tt; The law of international institutions, Stevens & Sons,
London, fourth edition, 346 (1982)

® Frederic Kirgis, International organizations in their legal setting,
American case book series, USA, Second Edition, p. 20.
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@ A.S. Muller, International Organizations and their host states,
aspects of their legal relationship, op. Cit, p. 30-31 (the
constituent treaty determines that the organization is entitled to
the legal status and privileges and immunities which it needs to
function effectively and the host agreements and multilateral
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Peter Bekker, The legal position of intergovernmental
organizations, a functional necessity analysis of their legal status
and immunities, op. cit., p. 129 (putting some examples such as
the constitution of the International Telecommunication Union
and the Universal Postal Union).
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® Ordonnace 631.145.0., Art. 3

@ See Kaninkhlijk Besluit (Royal decree), of 3 May 1989 (1989

Staatsblad No. 164) and the revision of this Kaninklijk Besluit of

30 Nov. 1985; See also Peter Bekker, The legal position of

intergovernmental organizations, a functional necessity analysis

of their legal status and immunities, op. cit., p. 140,

International Organizations Immunities and Privileges Act of

1968 (Ch. 3/Section 3.3) and Order- in — Council.

4 1964 — 65 C.2 (R.S.C. P-22) See the consolidated regulations of
Canada, Chapter 13413(1978)

®) Foreign Sovereign Immunity Act of 1976 (US)

© Edwin H. Fedder, The functional basis of international privileges
and immunities: a new concept in international law and
organization, 9 Am. U.L. Rev. 60 (1960
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@ 1967 UNJY 259 “The organization shall enjoy such immunities
and privileges which are cuiﬁtqmarﬂy granted to interpational
organizations of a universal character.” The contents of the
1946 convention now formed part of gencral international Iaw
as between the organization.and its members and were
accordingly binding on states, even in the absence of an express
act of accession.
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@ dis« (Organization for the prohibition of Chemical Weapons)
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Felice Morgenstern, Legal Problems of International
Organizations, op. cit., p. 5 (1986).
The question whether international organizations enjoy
immunity under customary international law has been marginal
in the sense it is liable to arise mainly when an organization is
active in a non-Member state and no special arrangements have
been concluded. Felice Morgeustern, Legal Problems of
International Organizations, op. cit., p. 5 (1986).

C.F. Amerasinghe, Principles of the institutional law of
international organizations, op. cit,, p.369 —Micheal Singer,
Jurisdictional immunity of international organizations: human
righs and functional necessity concerns, 36 Va. J. Int’'l L. 98
(although customary law on the jurisdictional immunity of the
United Nations is relatively well developed).

m
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@ Malcolm Shaw, International Law, op. Cit,, p. 1208
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Functional necessity of international organizations

JAgh el e (V)
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' Micheal Singer, Jurisdictional immunity of international
organizations: human rights and functional necessity concerns,
op. cit., p. 63.

@ william Jenks, International Immunities, op. cit, p. 41
(1961"The law defining their (international organizations)
status: and responsibilities is too litile developed, both
internationally and in an even more marked degree,
municipally, to be safely left to municipal interpretation, the
danger that it may be ‘consistently interpreted in a manner
restrictive of the future devclopment of international
organization is still so widespread and acute.")
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Kuljit Ahluwaha, The legal status, privileges and immunities of
the specialized agencies of the United Nations and certain other
international organizations, op. Cit., page 51 (the legal basis of
privileges and immunities of the specialized agencies of “the
- United Nations is to be found in their constitutitnal instruments,
their agreements with the United Nations and" the Corivention

on the privilegés and immunities of the specialized agencies).
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M Article 4 of its host agreement with France, 756 UNTS 63

@ Section 6 ASDB-Philippines

®) Section 1 of UN-Switzerland host agreement

@ Gection 41 UNEP-Kenya reads as follows: “The provisions of this
. agreement shall be complementary to the provisions of the
_ General Convention. In so far as any provision of this
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agreement and any provision of the General Convention relate
to the same subject matter, the two provisions shall, whenever'
possible, be treated as complementary, so that both provisions
shall be applicable and neither shall narrow the effect of the
other”.

® Article 3 (1) (b) of host agreement"In case of civil action brought
by a third party for damage resulting from an accident caused
by a motor vehicle belonging to, or operated on behalf of the
tribunal, or in respect of 2 motor traffic offence involving such a
vehicle,”
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®  Reinhold Reutersward, The legal nature of international
organizations, 49 Nordisk Tridsskrift Int’l Ret 23 (1980).
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O Wouters, Jan et al, Accountability for Human rights violations
by International Organizations, p. 69-70 Intersentia

@ 14,

® Wouters, Jan et al, Acconntabllxty for Human rights violations
by International Orgamzatlons, Intersentia, p. 57 (and P. 97),
2010

) Wouters, Jan et al, Accounfability for Human rights violations
by International Organizations, Intersentia, P. (131-134), 2010
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O Draft Article on the Responsibility of International Organization
with Commentaries 2011 (Adopted by the International Law
Commission at its Sixty-third session, in 2011 and submitted to
the General Assembly as a part of the Commission’s report
covering the work of that session).

@  Wouters, Jan et al, Accountability for Human rights violations
by International Organizations, P. 99-100 Article 35 provides
that “With a view to the creation of conditions of stability and
well-being which are necessary for peaceful and friendly
relations among nations based on respect for the principle of
equal rights and self-determination of peoples, the United
Nations shall promeote: a. higher standards of living, full
employment, and conditions of economic and social progress
and development; b. solutions of international economic, social,
health, and related problems; and inter- 11 national cultural
and educational cooperation; and ¢. universal respect for, and
observance of, human rights and fundamental freedoms for all
without distinction as to race, sex, language, or religion.”” While
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Article 56 of the UN Charter provides that “All Members pledge
themselves to take joint and separate action in cooperation with
the Organization for the achievement of the purposes set forth
in Article 55.”

M Wouters, Jan ¢t al, Accountability for Human rights violations
by International Organizations, P. 58-65, Intersentia (quoting
H.G.: Schermers, The European Communities bound by
fundamerital human rights, 27 Common Market Law Revww
(1990}, p. 249 {p. 251-251).
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