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I} Convention Relating to the Status of Refugees, 189 UNTS 137
(hereinafter the Geneva Convention), article 1 (A) (2). The
entire paragraph of the Convention definition reads: Article 1.
Definition of the term ‘Refugee’ A. For the purposes of the
present Convention, the term °‘refugee’ shall apply to any
person who .

@  As a result of events occurring before 1 January 1951 and

owing to well founded fear of being persecuted for reasons of
race, religion, nationality, membership of a particular social
group or political opinion, is outside the country of his
nationality and is unable or, owing to such fear, is unwilling to
avail himself of the protection of that country; or who, not
having a nationality and being outside the country of his
former habitual residence as a result of such events, is unable
or, owing to such fear, is unwilling to return fo it . . .
And parties to the Protocol Relating to the Status of Refugees
(see note 4 below) agree to the omission of the words ‘as a
result of events. occurring before 1 January 1951° and the
words ‘as a result of such events’. '
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M vor Jackson, ‘The 1951 Convention Relating to the Status of
Refugees: A Universal Basisfor Protection’, International
Journal of Refugee Law, Section 3, 1991, p.403.

@  Protocol Relating to the Status of Refugees, 31 January 1967.

@) James C. Hathaway, A Reconsideration of the Underlying
Premises of Refugee Law, Harvard International Law Journal,
Vol. 31, No. 129, 1990, p. 129;-Howard Adelman, Centre for
Refugee Studies, York University, Toronto, 1991), p. 32.

@) Geneva Convention, article 33(1), and customary international
law, _

) https://treaties.un.org/Pages/ViewDetailsll.aspx?src=TREATY&

mtdsg_no=V-2&chapter=5&Temp=mtdsg2&clang=en
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M UN Doc. A/Conf. 39/27, concluded at Vienna on 23 May

' 1969, 1155 UNTS 331, entered into force 27 January 1990
(hereinafter the Vienna Convention).

@ lan Brownlie, Principles of Public International Law, Fifth
Edition, Oxford University Press, 1998, p. 632. :

®  Vienna Convention, article 31(1). A wide range of
background, practice or history, ‘context’ under the Vienna
Convention means merely the text, preamble, annexes and
related instruments. Vienna Convention, article 31(2).

lan Sinclair, The Vienna Convention on the Law of Treaties,
Second Edition, Manchester University Press, UK, 1984, p.
115.

) lan Sinclair, The Vienna Convention on the Law of Treaties,

op. cit., p. 141.
©  Vienna Convention, article 32.
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M Refugee Convention, article 35.
@  UNHCR, Handbook on Procedures and Criteria for Determining
Refugee Status (Geneva, 1979, revised 1992).
@) case No. 509 US 155 (1993),
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) US Refugee Act of 1980, Available on' the site of Office of
Refugee Resettiement : h
~http://www.acf.hhs.gov/programs/orr/resource the—refugee-
act

@ Indeed the Inter-American Human Rights Commission ruled in
October 1996 that these US interdiction policles violated
articles of the American Convention on Human Rights as well -
as the prohibition of refoulementset out in article 33 of the
Refugee Convention,

—~Report No. 28/93, Case 10.675, United States, Decision of
The Commission As To The Admissibility, October 13, 1993,
Available at: http://www. cidh. oas.org/ mannualrep/ 93eng/
USA.10675.htm

@ Case No. 502 US 478 (1992).

—For detalils about all cases previous, Look.at :
Frances Nicholsn and Patrick Towmey, Refeguee : Rights and
Realities, Cambridge University Press, 1999, Page 16.
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M 1951 Conference of Plenipotentiaries on the Status of
Refugees and  Stateless  Persons,  available  at:
http://www.unhcr.org/cgl—bin/texis/vtx/ search/?  page=8&
comid=3¢c07a8642 &cld = 49a0a9390 &scid = 49aea9398

@  Guy $. Goodwin-Gill, ‘Refugees: The Functions and Limits
of the Existing Protection System’, in Human Rights and the
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Protection of Refugees under International Law, Canadian
Human Rights Foundation, Quebec, Canada, 1988, p. 165.

() In that sense the drafters had avoided creating the ‘blank
cheque’ which.was at the head of the parade of unacceptable
scenarios advanced by states which participated in the
Convention’s formulation.1951 Conference of
Plenipotentiaries on the Status of Refugees and Stateless
Persons, available at : http:// www, unhcr. org/ cgi-bin/
texis/ vtx/ search/? page= &comid = 3c07a 8642.&cld=
49aea 93908&scid= 49aea9398

@  Jack Garvey, ‘Toward a Reformulation of International
Refugee Law’, Harvard Journal of Internationat Law, Vol. 26
1985, p. 483.

@)  Salev. Haitian Centers Council, Inc., 509 US 155 (1993), at
207 (‘The Convention...was enacted largely in response to
the experience of Jewish refugees in Europe during the
period of World War II') (Blackmun J dissenting).

@  Michael R. Marrus, The Unwanted: European Refugees in the
Twentieth Century (Oxford University Press, Oxford, 1985),
PR. 348-54;
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O Jacques Vernant, The Refugee in the Post-War World, Yale
University Press, New Haven, 1953, pp. 66 : 79.
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@} jan Sinclair, The Vienna Convention on the Law of Treaties, op.
cit., p. 116.
@  Brownlie, Public International Law, op. cit., p. 634.
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) _ lan Sinclair, The Vienna Convention on the Law of Treatles,
p. 130. ‘

@  Francis G. Jacobs, Varieties of Approach to Treaty
Interpretation, International and Comparative Law Quarterly,
Vol. 18, 1969, p. 318.

@) Sinclair, Law of Treaties, pp.130—4; Jacobs, ‘Treaty
Interpretation’, pp. 323-5.
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M Warwick McKean, Equality and Discrimination under
International Law, Clarendon Press, Oxford, 1983; and Jack
Greenberg, ‘Race, Sex and Religious Discrimination in
International Law’ in Human Rights in International Law,
Theodor Meron, Clarendon Press, Oxford, USA, 1984, p.
307.

@  Jack Greenberg, Race, Sex, and Religious Discrimination in
International Law InHuman Rights in International Law
byTheodor Meron, Oxford University Press, 1992, p. 309.
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(*) S laia¥!

M Toby F. Sonneman, ‘Buried in the Holocaust’, New York
Times, 2 May 1992, p. 23." (complaining that the US
Holocaust Memorial Council ‘refers to the Romany ordeal as
persecution, while the Jewish experience is ftreated as
- attempted racial extermination’).

@  cass R. Sunstein, Words, Conduct, Caste, University of
. Chicago Law Review, Vol. 60, 1993, pp. 795 : 800.
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@ United Nations, The Main Types and Causes of
Discrimination, UN Doc. E/CN. 4/Sub.2/40 Rev. 19, 1949, p.
9.
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) Warwick A. McKean, Equality and Discrimination under
internantional law, Second Edition, Clarendon , USA, August
1983, p. 1.
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o B aal il Llgpmal ulad o Dygiall (b oy oy 1D (e
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@ Convention Relative to the Protection of Civilian Persons in
Time of War (Fourth Geneva Convention), 12 August 1949,
75 UNTS 287. See also Protocol I, article 75 (2) (d)
(collective punishment of persons In the power of a party to
a conflict prohibited, whether committed. by civilian or
military agents) and Protocol II, article 4 (2) (b) (collective
punishments of persons not, or no longer, taking part in
hostilities), Protocols Additional to the Geneva Conventions
of 12 August 1949,8 June 1977, 1125UNTS3 and1125UNTS
609.International Law Commission (43rd Session), Draft
Report of the International Law Commission on the Work of
its Forty-Third Session, 15 July 1991, UN Doc. A/CN,
4/L464, Annex A, article 22(2) (including collective
punishment among exceptionally serious war crimes); United
Nations Sub-Commission on Protection of Minorities, Draft
Declaration on Minimum Humanitarian Standards, article
3(2)(b), Resolution 1994/126 (prohibiting collective
punishments against persons and their property).
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Y] At o oadd gl clags Juaa ¥ A 1 Y da s
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) Universal Declaration of Human Rights, General Assembly
Resolution 217 A (i) (10 December 1948) (hereinafter
UDHR), article 3.

@) UDHR, article 6, International Covenant on Civil and Political
Rights, General Assembly Resolution 2200 A (XXI) (16
December 1966), entered into force 23 March 1976
(hereinafter ICCPR), article 16.

®)  UDHR, article 9; ICCPR, articles 6 and 9.

) UDHR, article 10.

®)  ICCPR, article 9 (1).
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@ Protocol Il, articles 6(2) and 2(b).
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(1) Richard Plender, International Migration Law, Second Edition,
Martinus Nijhoff, Dordrecht, USA, 1988, p. 423.
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M Guy S. Goodwin-Gill, The Refugee In International Law,
Second Edition, Clarendon Press,Oxford, 1996, p. 49.

@ Goodwin-Gill, The Refugee in International Law, op. cit, pp.
52-66;



el Al a3 alghaal apgda : Cugy s ol dew WS [ 5385 11A

Sl Gt |
dubiinid | duiai Sl dua sLal ! dupilomaad! Bifgad]

Ol Gty s glall pbgi n o sl ABEN e AN o JB Sy
AL oglsd (A Aunad BB - Sadllg SEN B - s (3 sulag
S8 £ iy el a3 Joud o cpaska —alE 4GEY )3 B
O ploadl (Gadail) i o) 8N 09840 ol UGN £ a0 3 sa e
—Jal g dilal g (‘).a;._uﬂn Codl 580 A L Vg cdmall) Aol
&y odlghaiz) (1S 1Y g S8 e Jpanll padad Jaali of cuatta
()7 Bdall pulpcad] dgf 8 Ludsad) a3 Lo 48y yhay

(PLPOWE PV IV ) 5 IREFTAE PS5 LT oA (g A OV
G aty Cua Al i sl Gl Galdl) clalial 4,051 LA
of Adgia. Az jlaall aa A gall sl ¥ Gumn cagilaiing gy dlgladadl)
Tl say Lehady 3 Jueed g0 o aglie e 333 B Gadidi
Je=m ¥ calygiall Ld o muay (Ml dmadl) dagsall Md A
it Agalaadl Bantiall adll dpdasha dla ) 20N pidag (e dlla

-James C. Hathaway, The Law of Refugee Status (Butter
worths, Toronto, 1991), pp. 152-7 and 169-85;

@ Atle Grahl-Madsen, The Status of Refugees in International
Law, A, W. Sijthoff, Leyden,1966, , pp. 5 : 220 .

@ In this connection, he contends: “The struggle for a certain
political conviction is not to be regarded as a fault but as a
right founded in the law of Nature’.

- Grahl-Madsen, The Status of Refugees in Intemational Law,
op. cit., p. 232.

@) Grahl-Madsen, The $Status of Refugees in International Law,

op. cit., p. 253.
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@ UNHCR, Handbook, paras. 80-6.

@) SHAEF Administrative Memorandum No. 19, quoted In
Grahl-Madsen, Sfafus of Refugees, p. 228, where he writes:
‘The Allied military authorities thus came to the at of persons
who, viewed from the “other side of the hill”, were guilty of
political (or military) offences {treason).’

@ Grahl-Madsen, Status of Refugees,op. c¢it., pp. 220 and 40 :

238.
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()  Grahl-Madsen, Sfatus of Refugees,op. cit., p. 249 .
@  RichardPlender, International Migration Law,First Edition,
Springer Pub., USA, 1988, p. 421.
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) AtleGrahl-Madsen, The Status of Refugees in International
Law, Op. cit., pg. 216.

@  James C. Hathaway, Underlying Premises, Harvard
International Law Journal, op. cit., p. 151.

®)  James C. Hathaway, Underiylng Premises, Harvard
International Law Journal, op. cit., p. 150.
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) Jean-Yves Carlier, Dirk Vanheule, Klaus Hullmann and
Carlos PeoaGaltano, Who is a Refugee? Kluwer Law
International, The Hague, 1997. The ‘theory of the
threescales’, set out for the firSt time in this work.

i 5598 Aalll Alla g ctila g Vo it (Sl lea A5 lin Ay I 04 b
Mg ¢ pulee DAL Al wan oy Tl (A o e 81 Uiy o jally Lgay 55
' Db ailnall 038 g cdade G D S Al e S
¢ bl 13 o ghua ob Loy € phlial) 3045 AhBS of 8 -
¢ gl (g gia ob Lag Talghaail ap gs Ak o 5 —Y¥
§ LYl (o guns gh Loy SRS b Loy Bliia dlgdazit jhd AR Ja -
ua ) (5g—ba cASLgaty o oS ot calaatd 1gah (Al 03 A o5 i
Ctidy gk pgalll Jal e et oy o aa Al g clghail il
Ol (g Slslgl oo
@  AndrewShacknove, ‘Who is a Refugee?’, Ethics, Vol. 95, No.
2, 1985, The university of Chicago press, pp: 274 : 27.
- AstriSuhrke, ‘Global Refugee Movements and Strategies of
Response’, in US Immigration and Refugee Policy: Global

and Domestic Issues, M. Kritz, D. C. Heath and Co. pub,
1983, pp. 159-60.
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@ T. Alexander Aleinikoff, ‘The Meaning of “Persecution” in
United States Asylum Law’, International Journal of Refugee
+ Law, Vel. 3, 1991, p. 5.
@  T.Alexander, Aleinikoff, ‘The Meaning of “Persecution” in
United States Asylum Law’,op. cit, p. 12.
P U UL PR PR VR FURKT WS W PR P
®  T.Alexander Aleinikoff, ‘The Meaning of “Persecution” in
United States Asylum Law’,op. cit, p. 13. ‘
¢} Donald P.Gagliardi, ‘The Inadequacy of Cognizable Grounds
of Persecution as a Criterion for According Refugee Status’,
Stanford Journa! of International Law, Vol. 24, 1987, p.

259.
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M James C.Hathaway, The Law of Refugee Status,Lexis Law
Pub. , June 1991, USA, p. 106.
@  James C.Hathaway, The Law of Refugee Status, op. cit.,p. *

112.
®  James C.Hathaway, The Law of Refugee Status, op. cit., pp.

106-12.

) Hathaway does not contend that this is the case under the
refugee definition as written. While describing the use of civil
and political categories as perhaps ‘unduly anchored in a
particular era’, he stops short of recommending the
abandonment of the linkage of such civil or political status
with ‘persecution’.
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- James C.Hathaway, The Law of Refugee Status, op. cit., pp.
137-9
) Sinclair, Law of Treaties, op, cit. pg. 118 and 130-1.
@  UDHR, articles 3-10, 13-14, 17, 21 and 23.
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(A gana )i (A g luady) (Gofind A gl A gial) Ao ganay
Cilida Cual 388 . LgSlgn) daBlag Lgidat o Janly Gl (3 58ad
ailgy e Al mdal) 38 o8 o (lud)) (3s8s Ly
(Jtial o tad Gl (@ shat Baatal) Al Agabuadl dpuda ghally
agial gy (e 0 g cudedll dcaalial Baniall pdl) LB o ges
(o QeSS o gi Al o Al MY o Apdal) Aalaal) of
Clgha il Lt A3e Yy cludy) (ks clslgaly 4y judl Saley) axe
s A LA ja cliag pV 4 oo B lgle ol oy b By
slatyl Adgs Yor Jd cra oW da Lgle Gaa éua () 0 AAY
ol a1a3 (V) ¥ 5Ll L uia) Jes e p sl gb BB (gt
: ol AdlD L) gl 1Y) quleily gl 63 gd Ay el BaleY) oo (B
A Ngn o daled of g (oa s ol ") a3 o 9l of okl ALl Y

) UDHR, preamble.

®  Thus, if the preamble’s reference to the UDHR has any
significance at all, it is most likely the implication that
recognized refugees should receive treatment that is more
equal to that afforded the host country’s nationals.

@) Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, General Assembly Res.
39/46, 39 UN GAOR, Annex, Supplement No. 51, at 197, UN
Doc. Af39/51 (1984).



Yy YAV el — gl g RN — L ¢y Al Ay puaall Alanal

b sl ally diieY) Y e Adida qlaad Lguad il g5 1Y o A
updoal Aaalie U85 cava ) 13n 3 ) royball il b
(.3, il Saley) ade (Gl B 1 58 Conun g

ol (b Bacluall £ M iy 8 dalia agd ofar (Aledl A
e VO ol dua caddad of g i) S ¢(5oh Bany Alnb g
G =il g paid gld odce 5 ye8ial) bl ABEM (e 2 A
1S ang £ iy a3 o L dpli Y g alite B cas iy pll
ol dlgh W) aad el o plad DN ada alil) A
A s i ujlas o Glind g celeall il dliad s (duadd
coaliaal) g gl

@ Article 3(2) of the Torture Convention provides:

For the purpose of determining whether there are such
grounds, the competent authorities shall take into account all
relevant considerations including, where applicable, the
existence in the State concerned of a consistent pattern of .
gross, flagrant or mass violations of human rights.

@  see J. Herman Burgers and Hans Danelius, The United
Nations Convention Against"Tarture: A Handbook on the
Convention Against Torture and Other Cruel, Inhuman, and
Degrading Treatment of Punishmeni , MartinusNijhoff Pub.,
Boston, 1988, p. 125: ‘Thescope of the fwo provisions is
different. In the Genmeva Convention, protection is given
torefugees, i.e. to persons who are persecuted in their
country of origin for a special reason,whéreas article 3 of the
present Convention applies to any person who, for
whateverreason, Iis in danger of being subjected to torture if
handed over to another country.’
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