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Martin Dawidowicz, The Effect of the Passage of Time on the

Interpretation of Treaties: Some Reflections on Costa
Rica v. Nicaragua, Leiden Journal of International Law, vol 24,

2011, p.202. _
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Robert Daigneault, L’eau : enjeu juridique du XXIe siecle,
Développements récents en droit de I'environnement. Vol. 214,
2004, p. 181.
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"On behalf of the Government of the Republic of Costa Rica and
pursuant to Article 36, paragraphs 1 and 2 ; Article 40 of the
Statute of the Court and Article 38 of the Rules of Court, I have the
honor to submit the present Application instituting proceedings
against the Government of the Republic of Nicaragua. The case
concerns the incursion into, occupation of and use by Nicaragua’s
army of Costa Rican territory as well as breaches of Nicaragua’s
obligations towards Costa Rica under the following:
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(a) the Charter of the United Nationsl and the Charter of the
Organization of American States2;

(b) the Treaty of Territorial Limits between Costa Rica and Nicaragua

of 15 April 1858 (the Treaty of Limits), in particular Articles 1, II,
V and IX;

(c) the arbitral award issued by the President of the United States of

America, Grover Cleveland, on 22 March 1888 (the Cleveland
Award);

(d) the first and second arbitral awards rendered by Edward Porter
Alexander dated respectively 30 September and 20 December 1897

(the first and second Alexander Awards);"
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Certain Activities carried out by Nicaragua in the Border Area

(Costa Rica v. Nicaragua), ICJ Judgment, 16 December 2015, pp.
690-691.
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Its direction shall be due northeast and southwest, across the bank
of sand, from the Caribbean Sea into the waters of Harbor Head
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Lagoon. It shall pass, at its nearest point, 300 feet on the northwest
side from the small hut now standing in that vicinity. On reaching
the waters of Harbor Head Lagoon the boundary line shall turn to
the left, or southeastward, and shall follow the water’s edge around
the harbor until it reaches the river proper by the first channel

met. Up this channel, and up the river proper, the line shall
continue to ascend as directed in the treaty.”

Aadeall @l (b g el
Sl gl agaadl Ba g (el 058 i gl g o () AN msanl )R cilal
o s i dm gl ol o ) pals g Bkl il gl Al QiR s alaa (Bl Ao
e sl B Auliieall Sl owitll s day danh 0 g aee Al g QLD (b Adle Jgeasd

Aaaaas Jgad)
_ «the San Juan river runs through a flat and sandy delta in the
lower portion of its course and. it is obviously possible that its
banks will not only gradually expand or contract but that there
will be wholesale changes in its channels. Today’s boundary line
must necessarily be affected in future by all these gradual or
sudden changes. But the impact in each case can only be
determined by the circumstances of the case itself, on a case by
case basis in accordance with such principles of international law
as may be applicable. (..) [t]he proposed measurement and
demarcation of the boundary line will not have any effect on the
application of those principles”, concluding that “[t]he only effect
obtained from measurement and demarcation is that the nature
and extent of future changes may be easier to determine”.
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Factory at Chorzéw, Merits, Judgment No. 13, 1928, P.C.1.J., Series
A, No. 17, p. 47.
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“Article 34 introduces chapter II by setting out the forms of ,
reparation which separately or in combination will discharge the
obligation to make full reparation for the injury caused by the
internationally wrongful act. Since the notion of “injury” and the
necessary causal link between the wrongful act and the injury are
defined in the statement of the general obligation to make full
reparation in article 31,485 article 34 need do no more than refer 1o
“[f]lull reparation for the injury caused”.
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Application of the Convention on the Prevention and Punishment
of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and
Montenegro), Judgment, 1.C.J. Reports 2007, para. 462.
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Ahmadou Sadio Diallo (Republic of Guinea v. Democratic Republic
of the Congo), Compensation, Judgment, I.C.J. Reports 2012,
paras. 14,32, pp. 331,332, 337.
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Ahmadou Sadio Diallo (Republic of Guinea v. Democratic Republic
of the Congo), Compensation, Judgment, [.C.J. Reports 2012, para.
15, p-332.
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"For the purpose of our analysis of these documents, however, the
Court in my view should start from the premise that what is
determinative in this case is first and foremost the interpretation of
the 1858 Treaty and pursue the logical sequence of the relevant
legal instruments, i.e., first the 1858 Treaty, then the Cleveland
Award, which was meant to give an authoritative interpretation of
the 1858 Treaty, and finally the Alexander Awards, which were
given under the mandate of General Alexander to demarcate the
boundary and to implement the Cleveland Award, in light of their
assigned roles and purposes in their contexts. In my view, thus, the
central issue that determines the issue of sovereignty over the
disputed territory is not the identification of the geographical
location of “the first channel met”, used in the first Alexander
Award, among the many watercourses that could have existed (or
now exist) in the wetland of the disputed territory, as some of the
counsel have tried to persuade the Court. In my view, however, the
Court’s task is rather to apply the basic interpretative reasoning
followed by General Alexander within the scope of his mandate

under the Pacheco-Matus Convention of 1896,
[the demarcation] of the border line” on the

to “proceed with
basis of the 1858

Treaty and the Award rendered in 1888 by President Cleveland,
who had been entrusted with the task of deciding upon, inter alia,
«q]l points of doubtful interpretation which either of the parties
may find in the [1858 Treaty]”, and thus of giving an authoritative
interpretation of the 1858 Treaty. Under these circumstances, the
task forthe Court has not and cannot have been literally to follow
the line described in the first Alexander Award in 1897,
particularly as General Alexander already was faced with the

difficulty of investigating what the Cleveland Award had
established as the authoritative interpretation of the 1858 Treaty,
because of the changed geography of the area over the intervening
3() years. The resolution by the Court of the question of territorial
sovereignty over the disputed territory in this situation is to be
based on the same legal sources (i.e., the national boundary as
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determined by the 1858 Treaty) and the same legal reasoning that
General Alexander applied in implementing the Cleveland Award
of 1888, which, even after the passage of 30 years, provided the
authoritative and binding interpretation and determination of the
boundary prescribed by the 1858 Treaty".
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Certain Activities carried out by Nicaragua in the Border Area
(Costa Rica v. Nicaragua), 1CJ Judgment, 16 December 2015, para
221,p.738.

? Ibid, para.222
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O'Connell, Mary Ellen,The popular but unlawful armed reprisal,
Ohio Northern University Law Review, Vol. 44, Iss.2, 2019, p.334.
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“As regards certain particular aspects of the principle in question, it
will be necessary to distinguish the gravest forms of the use of force
(those constituting an armed attack) from other less grave forms,
In determining the legal rule which applies to these latter forms,
the Court can again draw on the formulations contained in the
Declaration on Principles of International Law concerning
Friendly Relations and Co-operation among States in accordance
with the Charter of the United Nations General Assembly
resolution 2625 (XXV), referred to above). As already observed,
the adoption by States of this text affords an indication of their
opinio juris as to customary international law on the question.
Alongside certain descriptions which may refer to aggression, this
text includes others which refer only to less grave forms of the use
of force (...) In the case of individual self-defence, the exercise of
this right is subject to the State concerned having been the victim
of an armed attack. Reliance on collective self-defence of course
does not remove the need for this. There appears now to be general
agreement on the nature of the acts which can be treated as
constituting armed attacks. In particular, it may be considered to
be agreed that an armed attack must be understood as including
not merely action by regular armed forces across an international
border, but also "the sending by or on behalf of a State of armed
bands, groups, irregulars or mercenaries, which carry out acts of
armed force against another State of such gravity as to amount to"
(inter alia) an actual armed attack conducted by regular forces, "or
its substantial involvement therein". This description, contained in
Article 3, paragraph (g), of the Definition of Aggression annexed to
General Assembly resolution 3314 (XXIX), may be taken to reflect
customary international law. The Court sees no reason to deny
that, in customary law, the prohibition of armed attacks may apply
to the sending by a State of armed bands to the territory of another
State, if such an operation, because of its scale and effects, would
have been classified as an armed attack rather than as a mere
frontier incident had it been carried out by regular armed forces”.
Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States of America), ICJ Judgment, Merits, 27
june 1986, paras 191, 195, pp.101,103.
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"The method of carrying out "Operation Retail" has also been
criticized by the Albanian Govemment, the main ground of
complaint being that the United Kingdom, on that occasion,
made use of an unnecessarily large display of force, out of
proportion to the requirements of the sweep. The Court thinks
(hat this criticism is not justified. It does not consider that the
action of the British Navy was a demonstration of force for the
purpose of exercising political pressure on Albania. The
responsible naval commander, who kept his ships at a distance
from the coast, cannot be reproached for having employed an
important covering force in a region where twice within a few
months his ships had been the object of serious outrages™.
Corfu Channel (United Kingdom v. Albania), ICJ Judgment,
Merits, 1949,para., p. 35.
:giswmw@wm)}"’
“Turning to Honduras and Costa Rica, the Court has also stated (...)
that it should find cstablished that certain transborder incursions
into the territory of those two States, in 1982, 1983 and 1984, were
imputable to the Government of Nicaragua. Very little information

is however available to the Court as to the circumstances of these
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incursions or their possible motivations, which renders it difficult
to decide whether they may be treated for legal purposes as
amounting, singly or collectively, to an ‘armed attack’ by
Nicaragua on either or both States.The Court notes that during the
Security Council debate in March/April 1984, the representative of
Costa Rica made no accusation of an armed attack, emphasizing
merely his country's neutrality and support for the Contadora
process ”.

Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States of America), ICJ Judgment, Merits, 27
june 1986, para 231, pp.119-120.
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Certain Activities carried out by Nicaragua in the Border Area
(Costa Rica v. Nicaragua), ICJ Judgment, 16 December 2015,
paras 96,97, 98,p.704.
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Rica v. Nicaragua), ICJ Judgment, 16 December 2015, para 99,
p.705.
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Certain Activities carried out by Nicaragua in the Border Area (Costa
Rica v. Nicaragua), ICJ Judgment, 16 December 2015, para. 102, pp-
705-706
@ Ibid, para. 103, p. 706

CamScanner


https://v3.camscanner.com/user/download

a_}i-'lu-'-ﬂ bl ..“‘-,'QL‘-_JUJ.'LII

Sl e oata et
('I.H\--'r.\e}(h

Hyfies WY
L FESY =l ) i,J,n.ui.ih;.:,,_,sl,yu._uq.,

QUI:.'\.ﬂmo‘,s.,.L@;u:@

AU Al ¢l bad, ala) gl
LC- Fl—“ﬂ a
X o (A

Al jas L T ela) blall
el @iy L

ABLY) o L ol
Al ey @iy g gaal He i A
S caslss of LJJMJM&.;J\@@JMEW;@u\ 4l
O 1Y) Laa g Al Ay Uy o Wla iy, o Jaiag BLLS A g g 00
uili-}hi‘ullc;&yh“uhﬂxlﬁﬁw%Jﬂ&ﬁJﬁi%
mm}mqusmoi R Al B s ¢) )
Al (Al S A s g g gl () Al i
MuﬁicmmmJ@hmu@cmds@
#loa) (A Al o) Al A s baapa o dlicy L) e s

L) ayian 13

: J daSad) o 28 135 Jd ()

“the principle of prevention, as a customary rule, has its origins in
the due diligence that is required of a State in its territory. It is
‘every State’s obligation mot to allow knowingly its territory to be
used for acts contrary to the rights of other States’ A State is thus
obliged to use all the means at its disposal in order to avoid
activities which take place in its territory, or in any area under its
jurisdiction, causing significant damage to the enviromment of
another State. (...) it may now be considered a requirement under
general international law to undertake an environmental impact
assessment where there is a risk that the proposed industrial
activity may have a significant adverse impact in a transboundary
context, in particular, on a shared resource.The underlying
principle applies generally to proposed activities which may have a
significant adverse impact in a transboundary context. Thus, to
fulfil its obligation to exercise due diligence in preventing
significant transboundary environmental harm, a State must,
before embarking on an activity having the potential adversely to
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affect the environment of another State, ascertain if there is a
risk of significant transboundary harm, which would trigger the
requirement to carry out an environmental impact assessment.(...)
it is for each State to determine in its domestic legislation or in the
authorization process for the project, the specific content of the
environmental impact assessment required in each case, having
regard to the nature and magnitude of the proposed development
and its likely adverse impact on the environment as well as to the
neced to exercise due diligence in conducting such an
assessment”.

Ibid, para. 104, pp. 706-707 « i
4 pa YVA b s el il e jalall il g bt
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Request for an Examination of the Situation in Accordance with
Paragraph 63 of the Court’s Judgment of 20 December 1974 in the
Nuclear Tests, Case (New Zealand v. France), Order, LC.J;
Reports 1993, para. 5, p. 290; Gabéikovo—Nagymaros Projecl

(Hungary/Slovakia), Judgment, I.C.J. Reports 1997, para. 54, pp-
41-42.
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Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment,
I.C.J. Reports 2010 (I), para. 164, p.71.

: ke 0

Southern Bluefin Tuna (New Zealand v. Japan; Australia v. Japan),

Provisional Measures, Order of 27 August 1999, ITLOS Reports

1999, paras.73-80, p. 296..
()

Responsibility and obligations of States with respect to activities in
the Area, Advisory Opinion, 1 February 2011, ITLOS Reports 2011,
para. 135, p. 47; ITLOS as a full tribunal mentioned the
precautionary approach in the Request for an Advisory Opinion
submitted by the Sub-Regional Fisheries Commission, Advisory
Opinion, 2 April 2015,ITLOS Reports 2015, para. 208, p.59.
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Certain Activities carried out by Nicaragua in the Border Area
(Costa Rica v. Nicaragua), ICJ Judgment, 16 December 2015, para.
104, p.707.
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"the cost of lost carbon sequestration reflects the value to the
world population of this ecological service and that Costa Rica
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was therefore not entitled to claim for the full amount of harm
done. Undoubtedly this is a matter of concern to the international
community as a whole. The obligation not to engage in wrongful
deforestation that results in the release of carbon into the
atmosphere and the loss of gas sequestration services is certainly
an obligation erga omnes. Nevertheless, it is common knowledge
that third States hardly ever, if ever, assert their rights arising
from the violation of obligations erga omnes. In these
circumstances, it is the State most immediately affected that is
most likely to assert these rights on behalf of both itself and the
global community. Costa Rica should therefore have been
allowed to recover compensation in full for this harm. In making
this claim Costarica asserted an interest owed both to itself and
to the international community as a whole",
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The Helsinki Rules on the Uses of the Waters of International Rivers
_)hﬂ ("
Third report on the law of the non-navigational uses of international
watercourses, by Stephen Schwebel, special Rapporteur, The

yearbook of the International Law Commission, Vol II, no I, 1982,
Doc.A/CN.4/348 and Corr.1.
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(°) Ibid, para. 107
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“For the purposes of these articles, risk of causing significant
transboundary harm refers to the combined effect of the
probability of occurrence of an accident and the magnitude of 115
injurious impact. It is, therefore, the combined effect of ‘risk and
harm which sets the threshold.”
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International Law Commission Draft Principles on  the
Prevention of transboundary harm from hazardous activities, with
commentaries, Art 2, Session 56, UN Doc. A/56/10. ILC Yearbook.
2001, Vol. I1, Part Two, pp. 151-152
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general international law to undertake an
assessment where there is a risk that th
activity may have a significant adverse imp
context, in particular, on a shared
diligence, and the duty of vigilance and P
would not be considered to have been ex
works liable to affect the régime of the river or the quality of its
waters did not undertake an environmental impact assessment on
the potential effects of such works.(...) an environmental impact
assessment must be conducted prior to the implementation of a
project. Moreover, once operations have started and, where
necessary, throughout the life of the project, continuons monitoring
of its effects on the environment shall be undertaken f...) Vit is the
view of the Court that it is for each State to de
domestic legislation or in the authorization process for the project,
the specific content of the environmental impa« t* assessment
required in each case, having reggrc!j___'tp the nature and magnitudc
of the proposed development and its likely adverse impact on the
environment-as well as to the need to exercise due diligence i
conducting such an assessment”,

environmental impact
¢ proposed industrial
act in a transboundary
resource. Moreover, due
revention which it implies,
ercised, if a party planning

termine in its

: kil
f’ulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment,
I.C.J. Reports 2010 (I), paras. 204-205, pp.83-84.
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Certain Activities carried out by Nicaragua in the Border Area (Costa

Rica v. Nicaragua), ICJ Judgment, 16 December 2015, para 113, p-
710.

% Ibid, para. 114
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“ Ibid, para. 115
iVl ey 1) DA a0 B e 5 b gl i) 5
“The Republic of Costa Rica cannot prevent the Republic of
Nicaragua from executing at her own expense and within her own
territory such works of improvement, provided such works of
improvement do not result in the occupation or flooding or damage
of Costa Rica territory, or in the destruction or seriou: impirment
of the navigation of the said river or any of its branchzs at any
point where Costa Rica is entitled to navigate the same. The
Republic of Costa Rica has the right to demand inden nif cation for
any places belonging to her on the right bank of the 141 r “an Juan
which mayv be occupied withouther consent, and for ans land<
the same bank which may be flooded or damaged in anv other wa
in consequence of works of improvement .
‘A.-

Report of Internation Arbitral Awrds, ST/LEG/RIAA2Y, vol.
XXVIII, 2007, para. 3 (6), p. 210,
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“The Republic of Costa Rica can deny to the Republic of Nicaragua
the right of deviating the waters of the River San Juan in case such
deviation will result in the destruction or serious impairment of the
navigation of the said river or any of its branches at any point
where Costa Rica is entitled to navigate the same0[.

Ibid., para. 3 (9)« ki
)h‘l. (")
Certain_Activities carried out by Nicaragua in _the Border Area

(Costa Rica v. Nicaragua), ICJ Judgment, 16 December 2015, para
117, p. 711.
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Pulp Mills on the River Uruguay (Argentina v. Uruguay.(
Judgment, I.C.J. Reports 2010 (I), para.101, p-56.

. g (0
Certain Activities carried out by Nicaragua in the Border Area
(Costa Rica v. Nicaragua), ICJ Judgment 16 December 2015, para
118, p. 711-712.
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“The Court notes that it is not contested that sediment eroded from
the road is delivered to the river. As regards the total volume of
sediment contributed by the road, the Court observes that the
evidence before it is based on modelling and estimates by experts
appointed by the Parties. The Court further observes that there is
considerable disagreement amongst the experts on key data such as
the areas subject to erosion and the appropriate erosion rates,
which led them to reach different conclusions as to the total
amount of sediment contributed by the road. The Court sees no
need to go into a detailed examination of the scientific and technical
validity of the different estimates put forward by the Parties’
experts. Suffice it to note here that the amount of sediment in the
river due to the construction of the road represents at most 2
percent of the river’s total load, according to Costa Rica’s
calculations based on the figures provided by Nicaragua’s experts
and uncontested by the latter. The Court will come back to this

point below, after considering further arguments by the Parties”.
Ibid, para. 120, 186.
* Ibid, para. 187
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' Ibid, para. 192
® Ibid, para. 194
® Ibid, para. 196
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“the expert evidence before it establishes that the accumulation of
sediment is a long standing natural feature of the Lower San Juan,
and that sediment delivery along the San Juan is not a linear process,
The road derived sediment is one of a number of factors that may
have an impact on the aggradation of the Lower San Juan. The
Court therefore considers that the evidence adduced by Nicaragua
does not prove that any morphological changes in the Lower San
Juan have been caused by the construction of the road in particular.
(...) Finally, the Court turns to Nicaragua’s claim that the sediment
deltas along the Costa Rican bank of the river have caused
significant harm to the river’s morphology and to navigation. In the
Court’s view, the photographic evidence adduced by Nicaragua
indicates that there are deltas on the Costa Rican bank of the river to
which the construction of the road is contributing sediment. The
Court observes that Nicaragua submitted that in the steepest streich
of the road there are eight “huge” deltas but was not able to specify
the total number of deltas allegedly created as a consequence of the
construction of the road. The Court further notes that satellite
images in the record show that at least two of these deltas pre date
the road. In any event, the Court considers that Nicaragua has 10t
presented sufficient evidence to prove that these deltas, which only
occupy the edge of the river’s channel on the Costa Rican bank, have
had a significant adverse impact on the channel’s morphology or on
navigation. (...) For the foregoing reasons, the Court concludes that
Nicaragua has not shown that sediment contributed by the road has
caused significant harm to the morphology and navigability of th¢
San Juan River and the Lower San Juan, nor that such sediment
significantly increased Nicaragua’s dredging burden”.
Ibid, para. 204, 206, 207.
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Certain_Activities carried out bv Nicaragua in the Border Arcd
(Costa Rica v, Nicaragua), 1CJ Judgment, 16 December 2015, para
130-131, p. 714,

" bid, para. 132
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Ayl y Ajulaly) Rl S aalaall eall by )
“The Republic of Nicaragua shall have exclusive dominium and
imperium over the waters of the San Juan River from its origin in
the lake to its mouth at the Atlantic Ocean; the Republic of Costa
Rica shall however have a perpetual right of free navigation on the
said waters between the mouth of the river and a point located three
English miles below Castillo Viejo, [con objetos de comercio],
whether with Nicaragua or with the interior of Costa Rica by the
rivers San Carlos or Sarapiqui or any other waterway starting from
the section of the bank of the San Juan established as belonging to
that Republic. The vessels of both countries may land
indiscriminately on either bank of the section of the river where
navigation is common, without paying any taxes, unless agreed by
both Governments.” (Translation from the Spanish original as
reproduced in Dispute regarding Navigational and Related Rights
(Costa Rica v. Nicaragua), Judgment, I.C.J. Reports 2009, p. 236,
para. 44: “La Repiblica de Nicaragua tendria exclusivamente el
dominio y sumo imperio sobre las aguas del rio de San Juan desde
su salida del Lago, hasta su desembocadura en el Atlantico ; pero la
Repiblica de Costa Rica tendra en dichas aguas los derechos

erpetuos de libre navegacion, desde la expresada desemBbocadura

hasta tres millas inglesas antes de llegar al Castillo Viejo, con
objetos de comercio, ya sea con Nicaragua ¢ al interior de Costa
Rica, por los rios de San Carlos 6 Sarapiqui, 6 cualquiera otra via
procedente de la parte que en la ribera del San Juan se establece
corresponder a esta Repiiblica. Las embarcaciones de uno 4 otro

pais podran indistin@ tamente atracar en las riberas del rio en la
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parte en que la navegacion es comun, sin cobrarse ninguna clase de

impuestos, 4 no ser que se establezcan de acuerdo entre arisbos
Gobiernos.”).

Ibid, pp.714-715 &
" Ibid, p. 715
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@ Ibid, para. 134, pp. 715-716
@ Ibid, para. 135-135,p.716
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“During the six months which have elapsed since the situation just
described was created by the decree of the Ayatollah Khomeini, it
has undergone no material change. The Court's Order of 15
December 1979 indicating provisional measures, which called for the
immediate restoration of the Embassy to the United States and the
release of the hostages, was publicly rejected by the Minister for
Foreign Affairs on the following day and has been ignored by all
Iranian authorities (...)When, as previously recalled, this case had
become ready for hearing on 19 February 1980, the United States
Agent requested the Court, owing to the delicate stage of certain
negotiations, to defer setting a date for the hearings. Subsequently,
on 11 March, the Agent informed the Court of the United States
Government's anxiety to obtain an early judgment on the merits of
the case. The hearings were accordingly held on 18, 19 and 20
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March, and the Court was in course of preparing the present
judgment adjudicating upon the claims of the United States against
Iran when the operation of 24 April 1980 took place. The Court
therefore feels bound to observe that an operation undertaken in
those circumstances, from whatever motive, is of a kind calculated to
undermine respect for the judicial process in international relations ;
and to recall that in paragraph 47, 1 B, of its Order of 15 December
1979 the Court had indicated that no action was to be taken by
either party which might aggravate the tension between the two
countries”.

United States Diplomatic and Consular Staff in Tehran (United States

of America v. Iran), ICJ Judgment, 24 May 1980, para 75, 93, pp. 36,
93,

o) Agiiai) ) ol okl a1 A g laaYly Aasad) ol
“FEach Party shall refrain from sending to, or maintaining in the
disputed territory, including the cafio, any personnel, whether
civilian, police or security (...) each Party shall refrain from any
action which might aggravate or extend the dispute before the Court

or make it more difficult to resolve”.
Certain Activities carried out by Nicaragua in the Border Area (Costa

Rica v. Nicaragua), Request for the indication of Provisional
measures, ICJ order, 8 March 2011, para 86, p. 27.

DOVY Ay VY Al b AaSaall Sady
“Nevertheless, the presence of organized groups of Nicaragulﬂn
nationals in the disputed area carries the risk of incidents which

might aggravate the present dispute. That situation is exacerbated
by the limited size of the area and the numbers of Nicaragual
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nationals who are regularly present there. The Court wishes to
express its concerns in this regard”.

Certain _Activities carried out by Nicaragua in the Border Area

(Costa Rica v. Nicaragua), Request for the indication of Provisional
measures, ICJ order, 16 July 2013, para 37, p. 40.

s kg O
Certain Activities carried out by Nicaragua in the Border Area

(Costa Rica v. Nicaragua), ICJ Judgment, 16 December 2015, paras
121-122, p. 712.

P YN b Y A il Wl (8 dasadll cuzd (1)
“Notwithstanding the provisions of point 2 (A) above and paragraph
86 (1) of the Order of 8 March 2011, Nicaragua shall fill the trench
on the beach north of the eastern cafio within two weels from the
date of the present Order; it shall immediately inform the Court of
the completion of the filling of the trench and, within one week from
the said completion, shall submit to it a report containing all
necessary details, including photographic evidence (...) Except as
needed for implementing the obligation under point 2 (B) above,
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Nicaragua shall (i) cause the removal from the disputed territory of
any personnel, whether civilian, police or security; and (ii) prevent
any such personnel from entering the disputed territory”.
Certain_Activities carried out by Nicaragua in the Border Area
(Costa Rica v. Nicaragua), Request for the indication of Provisional
measures, ICJ order, 22 November 2013, para 59, p. 369.

Jh.ﬂ 0
Certain_Activities carried out by Nicaragua in the Border Area

(Costa Rica v. Nicaragua), ICJ Judgment, 16 December 2015, paras
127,129, pp. 713,719.
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“When maps are annexed to an official text of which they form an

integral part. Except in this clearly defined case, maps are only

extrinsic evidence of varying reliability or unreliability which may

be used, along which other evidence of circumstantial kind, 10

establish or reconstitute the real facts”.

Territorial Dispute (Burkina Faso v. Republic of Mali), ICJ

judgment, 22 December 1986, para. 54, p. 582.
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Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment,
I.C.J. Reports, 20 April 2010 (I), para.162, p.71; Ahmadou Sadio
Diallo (Republic of Guinea v. Democratic Republic of the Congo),
Compensation, Judgment, 1.C.J. Reports, 19 June 2012, para. 15,
p-332.
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Certain Activities carried out by Nicaragua in the Border Area (Costa
Rica v. Nicaragua), ICJ Judgment, 2 February 2018, para 75, p. 21.
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Abdul G Koroma, International Court of Justice, Rules and Practice
Directions, Oxford Public international law, in Rudiger Wolfrum
(ed) Max Planck Encyclopedia of Public international law, Vol V,
Oxford University press, 2006, p.

, Jlaii (')
Alain Pellet, Conseil devant la Cour international de justice -

quelques impressions, in Mélanges Hubert Thierry, Pedone Paris,
p.357.

CamScanner


https://v3.camscanner.com/user/download

paki A MQiU@QL;MJJIJMHWUA;UxL,@J
(Y 1A=T.ve)

ot e g i Vi
R VB L PPN PR ot el gy

K3 g At ) el a Jeliny Al Galias Alas W el
A3 ) Al de g gal Lyl e lelhy salaall auladl)
s A Gl Biad LY e 48 LS ple syl i e dnd oo, Al s
Tk ghend) cua OB @ ey A ) Al Gl 4 jae
@qﬂi@m@uﬁwu&@&m;yhmm ClUa
(il Gidlbe A Gl @ delaall s Ayl AUl
s dal (pa Aill Apab i Ip G grana oy Bolianl) Alliaal s 9
il cldlaall ssaal gkl | Joadl e Jad 4l
dyaad o datad) s g oLl eyl Aai®y) Ble) yal g
Ay o s I Gl g JS op s daal e
ade oaall Al 5 bl dasaall b)) gl ¥ L)
A e Av Balal) o Ay (el Al Baldas Al Eis s
sleddl 1 Jia B BE o dataall jeay 4l G pall )
Al Akl A ) el Y (e £ a8 Alma Gl b Al
EA Balal) s gy Lgihales LY Lo gas Bac Bl 53¢t dagaal L&) At g
Vol s ol ) alalll oy
iy dabdaa Lib 4wl gl Load) oS o) gad) e by
l Leely cagas of Lgia asl Al ) Adaall el LY Ll
= b ey Ahlha B el lpe sy Aadl g asag ae gl caliae oy
bl 5 Adlaal) Gulad e il EL8S Lg grial A pilB gl ol (ol
) Jagl) e el b L ik BN L) L Suliaa)l ciliUag)

AN
:‘)-iz.lllL

Sean D. Murphy, Counter-Claims at the International Court of
Justice, Legal Studies Research Paper No. 2012-36, George
Washington University Law School, 24 April 2012, pp. 2-3.
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Olivia Lopes Pegna, Counter-claims and Obligations Erga Omnes
before the International Court of Justice, European Journal of
International law, no 9, 1998, p. 728.
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OOthe provisional measures indicated in its Order of 8 March 2011,

in particular the requirement that the Parties “sh[ould) refrain from

any action which might aggravate or extend the dispute before the
Court or make it more difficult to resolve”.

skl
Report of the International Court of Justice, 1 August 2012-31 July
2013, A/68/4, para. 190, p. 39.
YV 0a ¢ Gl g el )
HAGY) Adaiad) il Aasaal) o L
O0a) It decided, unanimously, that Nicaragua should refrain from
any dredging and other activities in the disputed territory, and

should, in particular, refrain from work of any Kind on the two new
canos;

(b) It also decided, unanimously, notwithstanding the provisions of the
previous point and paragraph 86 (1) of the order of § March 2011,
that Nicaragua should fill the trench on the beach north of the
castern cano within two weeks from the date of the present order,
immediately inform the Court of the completi on of the filling of the
trench and, within one week from the said completion, submit to it
a report containing all necessary details, including photographic
evidence;
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(c) It further found, unanimously, that, except as needed for
implementing the obligation under the previous point, Nicaragua
should (i) cause the removal from the disputed territory of any
personnel, whether civilian, police or security and (ii) prevent any
such personnel from entering the disputed territory;

(d) It also found, unanimously, that Nicaragua should cause the
removal from and prevent the entrance into the disputed territory
of any private persons under its jurisdiction or control;

(e) It further held, by 15 votes to 1, that, following consultation with the
secretariat of the Ramsar Convention and after giving Nicaragua
prior notice, Costa Rica might take appropriate measures related
to the two new cafios, to the extent necessary to prevent irreparable
prejudice to the environment of the disputed territory and that, in
taking these measures, Costa Rica should avoid any adverse effects
on the San Juan River; and .

() Lastly, the Court decided, unanimously, that the parties should
regularly inform it, at three-month intervals, as to the compliance
with the above provisional measures”.

Report of the International Court of Justice, 1 August 2013-31 July
2014, A/68/4, para. 129, p. 36.
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Avena and Other Mexican Nationals (Mexico v. United States of
America), Judgment, 1.C.J. Reports 2004 (T), para. 119, p. 59.

sl
i Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgmen:,
I.C.J. Reports, 20 April 2010 (I), para.273, pp.103-104.

’ . _).'m\ (")
Ahmadou Sadio Diallo (Republic of Guinea v. Democratic Republic
of the Congo), Compensation, Judgment, [.C.J. Reports, 19 June
2012, para. 14, p.332.
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ODis satisfied that the DRC’s unlawful conduct caused some
material injury to Mr. Diallo with respect to personal property that
had been in the apartment in which he lived, although it would not
be reasonable to accept the very large sum claimed by Guinea for
this head of damage. In such a situation, the Court considers it
appropriate to award an amount of compensation based on equitable
considerations (...) The Court therefore awards no compensation in
respect of the high-value items and bank account assets described in
paragraphs 34 and 35 above. However, in view of the Court’s
conclusions above (see paragraph 33) regarding the personal
property of Mr. Diallo and on the basis of equitable considerations,
the Court awards the sum of US$10,000 under this head of damage™
Ibid, paras. 33, 36, pp. 337,338.

Jh-!‘ )
Certain Activities carried out by Nicaragua in the Border Area

(Costa Rica v. Nicaragua), ICJ Judgment, 2 February 2018, paras
36,37, p.13.
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