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(1) See eg L Henkin, ‘The Mythology of Sovereignty’ in RStJ
MacDonald (ed), Essays in Honour of Wang Tieya (1994) 351 et seq.

AR



A o0 Y ) el — (8 330 Fnala — 5 gl A48 —~ ZpaleaiiV) Ay 6l Aol

e dpnaall Ll ol cilaall Ky ) ~Bpaad Gilugd s
L Al il puall i el L ol b 4 —2lal) 3 ) sl
Misldl e 3l

doasai b Apeal Y1 Aia gl sty et puall of Bl el pag
5l el Agaad) of el 13yl (o5 na B Ban 17y gkt a0l
u,saj,_.g:éa;ﬁ\.\s‘ﬁntu\:xuﬁ;wmxogﬂm‘“,m}an
Ol el A gal ga A Sl el cliad gy caalla i cold A gall (gl cdasl)
“:A__;_;S Sl oé.g.l Au'a ,é.di, it gl ,.;,3..\ ALl A Bpal) A gall cuadie S8
gkl 8ol Wijeal e ol Ll Llamga e

Ayl Gyalad Zans oty ot pual ) el oSy conall 1a iy
13 by Jsalls ikl Dbl e Lsilaally » 5 ) &l ol
S o G eqie a i DA e Ugall 2l gall ol LS bl juall s

(1) See eg I Pak, ‘International Finance and State Sovereignty: Global
Governance in the International Tax Regime’ (2004) 10 Annual
Survey of International & Comparative Law 165 (2004); similar AJ
Cockfield, ‘Tax Integration under NAFTA: Resolving the Conflict
between Economic and Sovereignty Interests’ (1998) 34 Stan JIL 39.
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(1) P Kirchhof, ‘Die Steuern’ in J Isensee and P Kirchhof (eds),
Handbuch des Staatsrecht der Bundesrepublik Deutschland (3rd edn,
2007) Vol V, § 118, paras 1 et seq, cited in Christian Tietje, Karoline
Kampermann, Taxation and Investment: Constitutional Law
Limitations on Tax Legislation in Context, Stephan W. Schill (ed.).
International Investment Law and Comparative Public Law. Oxford:
Oxford University Press, 2010.
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(1) For these aspects, see PB Stephan, ‘Comparative Taxation Procedure
and Tax Enforcement, Stephan W. Schill (ed.). International
Investment Law and Comparative Public Law, op. cit., p.
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(1) LE Peterson, The Global Governance of Foreign Direct Investment:
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Madly Off in All Directions (2005) 17.

(1) This approach bears the risk that governments may unduly tie their
hands concerning their regulatory power in national taxation. It can
often be found in older BITs, which were concluded at times in which
the need to tackle taxation issues in investment treaties had not yet
been considered necessary. The German Model BIT, used until a
recent revision in 2008, can be taken as one example of this
approach. The 2008 German Model BIT is available at http://ita.
law.uvic.ca/documents/2008- GermanModelBIT.doc. For the text of
the 2005 German Model BIT, refer to (2007) 45 Archiv des
Volkerrechts 276-93.

(2) The majority of BITs as well as the NAFTA investment chapter and
the Energy Charter Treaty choose this way: they provide for a general
non-application of the treaty rules to taxation but allow for a number
of modifications or exceptions.

(3) Governments that follow the so-called ‘exclusion model’ include
Bangladesh, Belgium, and Luxemburg. This approach allows
governments to use the tax instrument to make a foreign investor's
investment economically unviable and therefore may discourage
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potential investors to invest in the respective country.

(1) AJ Cockfield, ‘Tax Integration under NAFTA: Resolving the Conflict
between Economic and Sovereignty Interests’, op. cit., p. 59.

(2) See eg WW Park, ‘Arbitration and the Fisc: NAFTA’s “Tax Veto™
(2001) 2 Chi JIL 231, 236.
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(1) TW Wilde and A Kolo, ‘Coverage of Taxation under Modemn
Investment Treaties’, in P Muchlinski et al (eds), The Oxford
Handbook of International Investment Law (2008) 305, 352.

(2) However, most treaties fail to define the notions of ‘taxation
measures’ or ‘tax matters’ precisely. The US Model BIT 2004 defines
a ‘measure’ as including any law, regulation, procedure, requirement,
or practice. The arbitral tribunal in EnCana v Ecuador, in the absence
of a treaty definition, interpreted the term ‘taxation measure’ very
broadly: ‘A measure providing relief from taxation is a taxation
measure just as much as a measure imposing the tax in the first
-place...Thus tax deductions, allowances or rebates are caught by the
term...A law imposing an obligation...is a taxation measure.. And if
a law is a taxation measure, then any executive act apparently
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Substantive Treatment Standards and Their Tax Relevance
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implementing that law is equally a taxation measure.” See EnCana
Corp v Republic of Ecuador LCIA Case UN 3481, Final Award, 3
February 2006, paras 142-143.
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(2) See S Schill, ‘Fair and Equitable Treatment, the Rule of Law, and

Comparative Public Law’, Stephan W. Schill (ed.). International
Investment Law and Comparative Public Law, op. cit., p.
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(1) B Choudhury, ‘Evolution or Devolution?—Defining Fair and
Equitable Treatment in International Investment Law’ (2005) 6 JWIT
297, 316; R Dolzer, ‘Fair and Equitable Treatment: A Key Standard
in Investment Treaties’ (2005) 39 International Lawyer 87, 93;
Stephan W. Schill (ed.). International Investment Law and
Comparative Public Law, op. cit., p.159-70.

foy



AT VY SO aaall = 3 58 5 aala =3 gl 4 — Lyoliai¥) 48 i) Ll

230 s )l aal daly - Jpal) LAY 6 3 g el il
soladll (il d 3 dhaidl g Aalall Alalaall jlxa 3929 a2e o8 5 alall
e oo iy Ly =y Rty Astall ke Jbine (80 el
o Sy ) Ao sSal) Dyl el ja Yl A0l Gad s —gaay]
Gl e oAl e il paaall Jlal —A e 5 ) seay —pa300
Sas 8 pdlaa 5 ) gamy AL Ao S el paY) Aasial (re ’m’"qus
L1 Sl b Aemiall il axe (et ) il Lgianles
A

AL g 55 stia (g el o) (3 cliad gl ALbad) e s
ol s a¥) e il Jea ol cmysat gga pdlell 2
Sy el YD 138 Al 5 g0 chslea] Al o (il
At jia 5 ) gray G puall g i DA e eJBall Jas (o 138 uaay
Al ) Al Aalal) ALty e Ui Fydas Fngs JSy (g3l
Jaalill aall Lall) (Say o (A g yadll 138 G cuii N Jigad) Sy
s Js—taaal AL & 35y Aaali (e galall o gSall ol Wil oy
g o 3 ld Qo i ) QIS e e o Wil Gl uall s
T Gl e ol qilladll S iy Gl s Jl i AL

tot



YNNI aadl = 5 36 5 daels =3 sial) A4S — LalatBY) A il Alaal

R

Sally tedy Lo 5 jliacad) 4 gl Aaa¥) (e 220 46 jlEe IS (g
s L) () il b Jglaian oyl g ) o iy il 4y il
A labedt Alabaall ¢ el paay dAilatiall G paill jpuds oo giall e 2 3e
Ol il slana Jla A gagead g9 AL g 3 ke il
gl Blaadly Slat Led e gl o3¢d alal agdl) st Jab e @l

P E | TN |
Jalai s yoliimell Jodal dales s piall £ pilioll gle diag yioll 547l
dball 513 Radll olaiy g yLioll olall gaslill yakite Jo
LS}_K;.‘ 5\._.31..:;. LF:_A._).AAH t_)ﬁm.“ 6.\; 2..4,):‘]\ Jjgﬂ\ :Lua‘_)ﬂh dJLﬁJ
Ly dla ) el oLl plSaly o el phall o gl 5 ghata cha oyl
A Lasll
oy Lasid ¥l paalag : Joll Lalhaoll

Lol dasg yiall dlolall : gl alkaoll

oo



YYD anal =5 330 Kadla = 5 i) S — TyalaB i S Andl

wfit gl g paacill g8 il g il SIS callao ]
- ilyall 53 ka1 sl gt sl dslon s gl alloll

Jall alboll

Ll yaalee

Jsall (e 23 (5 gm Jal oy O el (A Jiladl Baa Bl (A

saatall gy iy clalall 3 sl oda ity A pilal) Lgelail p 5 sl
Ay L e o AYY ol e Lo as (s ol gany g 4S5 0]
2y sy 2 iy A 8 il i Jpall o3a S of ) 5UEY) jaats
e Aoy i) o gl ABas Aale 3ok o Jpmandl dal ey 5 5ade
als oy ¢S ap il gl o sl (gl (B oy pall g g pdial
‘ Hum‘em igabial) o3a Jaddiiy Ay pall Jilually dliall @il zoalad) e
e 3 (56 L i~ ey AL By (300 Sy VY
Ol caaa B 13 s By g ysieall el Bl ) Agidash ol 230 Ju
05— o oSay g ~Aipcadl Agall & oy jaall oyl O Adlid &) gl
Ay D A Lalaall e —Zth g0 &y gl QR Zgay (g DISEAN 5 ke

tof



YYD a1 5 el — G ind) 34S — LpobiatiY A Sl And)

i~ a1 jial) (gl el gl Gl ) ey e
el @i Jd e o pdieal dapied) Gaiall Hshiie (e leiul
35l o s guall ll) s (A yal) 538 e Y Ciaall) iy L LY
eupad g i Al e a5 BU Law 9 o5l e 2l
(gt ATy i el Jpall B

ol Ay yen W galall i) foaladdl Al pa of Baial y grinay o138
Lapad ¢ LTVl ¢y il ilane ped 3 Uelga) S of S0y ¢t sl 5 s
e iyl o LS Jan W (g giaall (o il pudall iy Bl L
5l LSl aa s ig il Bk 0585 o Sy @l il
Adpadll Jpll Gyl s3bd) e gl HLEY) ol ulee o 252be
Wia e e g W o i (oSa Ayl 028 Bl old celld G54
o ay 3 sin g ipa l J5all Ao 5 piall dpa gSall cullaled) 433 50
bl ettt

toy



AT VY N aaad) = 36 5 daala =5 gial) 4K — Zpaliamyl g il Aad)

PEIL) I C9N ||
aalis ]l Gy yall dlolaoll

Differential Tax Treatment

paall ey sl (5 sl o cJiladl pal e Basls ¢ ol oS

S el gala S e ) g i) Adles b Al L) e
oo 12 a by (VAkias Aales ~ABLGL 580 5e o slicty 0ud) — 50
o Ll Ay gl Dleall Gl 2y o3 =31 sl T of L3
atanal Ay gildl) LYY (8 b)) goaliall al ey 2y pual) Jilusdl
Lo Gy sias Mlina o 320l o jlioly callall ol 13gy o jiady sl

Ol Aage liDEA) an 5 (dlld aag Ma general constitutional norm

sl Aaiall 81 5all laaal Alelaa g el o tcan " Ay pall plal 3 sbasall Tase S 1Y (V)
sy o g paall 15 g 3 w&,swtuu\zmuumﬂm o bl
ailala ¢ pdia J Lo ¥ 352" ST 681 glaaall fage o pliinl Jiag ¥ 1384 dilisg dlalas
i phall g2y Ay pual olal Bl sbusall faza (o Ui pUaf oy La 124 Allaie Adlas
‘f.]n‘.u_ﬁha.\a\a.“ Mm,«ﬂh‘m_}m .\o\_,! _)_).h J u\_,L.M!! ]MYL&\
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(2) H Gribnau, ‘General Introduction’ in GTK Meussen (ed), The
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Principle of Equality in Buropean Taxation (1999) 1, 27.

(1) R Herzog, ‘Steuer- und Finanzpolitik im geeinten Deutschland’ n
Bund der Steuerzahler (ed), VI. Deutscher Steuerzahierkongress
(1991) 11.

(2) V Thuronyi, Comparative Tax Law (2003) 82; H-J Papier,
‘Steuerrecht im  Wandel-verfassungsrechtliche ~ Grenzen  der
Steuerpolitik’, Deutsches Steuerrecht (DStR) 2007, 973, 975. -
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(1) S Breinersdorfer, ‘Der Gestaltungsspielraum des Steuergesetzgebers-
einige Uberlegungen anhand der Rechtsprechung des BVerfG und
des BuGH’, Steuer und Wirtschaft (StuW) 2009, 211, 213.

(2) V. Thuronyi, Comparative Tax Law, op. cit., p. 82.

(3) BVerfG, 2 BvL 17/02, 9 March 2004, Deutsches Steuerrecht-
Entscheidungsdienst (DStRE) 2004, 396.
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(1) BVerfG, 1 BvL 10/02, 7 November 2006, DStR 2007, 235.
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(1) H-J Papier, ‘Steuerrecht im Wandel -verfassungsrechtliche Grenzen
der Steuerpolitik’, op. cit., 975, cf eg BVerfG, 1 BvR 420/64, 7 May
1968, Neue Juristische Wochenschrift (NJW) 1968, 1715; BVerfG, 2
BvL 37/91, 22 June 1995, DStR 1995, 1345; BVerfG, 2 BvR 400/98,
4 December 2002, 1735/00, DStR 2003, 633.

(2) H-J Papier, ‘Steuerrecht im Wandel -verfassungsrechtliche Grenzen
de Steuerpolitik’, op. cit., 975
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(1) V. Thuronyi, Comparative Tax Law, op cit., p. 89.

(2) ibid.

(3) L Cotula, ‘Sustainable Markets Investment Briefings’, Briefing 4:
Foreign Investment Contracts, International Institute for Environment
and Development, August 2007, 2, available at http//www.
ited. org/pubs/pdfs/ 1701 SIIBD. pdf

(4) See ibid, P Marchessou, ‘France’ in Meussen, The Principle of
Equality in European Taxation, op. cit., p 75, 80.
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(1) Marchessou, The Principle of Equality in European Taxation, op. cit.,
p 80. In one decision the Council observed: ‘The legislator founded
its assessment on objective and rational criteria in this field; that,
therefore, this tax is introduced in conformity with the rules and
principles of constitutional value and particularly, with regard to the
taxpayer's ability to pay.’ cf 164 DC, 29 December 1983.

(2) The Council condemned the breach of the principle that resulted from
a legal provision partially exempting from tax the gratuitous transfer
of professional assets to their recipients ‘on the sole condition that the
recipients keep these assets over a period of five years... With regard
to other recipients and heirs the law states a difference of situation
that does not fit in with the objective of general interest...considering
th importance of the advantage granted, its benefit is likely to create
an unjustified breach of equality among tax payers.’ cf 369 DC, 28
December 1995; see Marchessou, The Principle of Equality in
European Taxation, op. cit., p 80.
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(1) Marchessou, The Principle of Equality in European Taxation, op. cit.,
p 80.

(2) V Thuronyi, Comparative Tax Law, op. cit., p. 91. Although a more
active phase may have commenced around 1995.

(3) ibid.

(4) LP Martinez, ‘The Trouble with Taxes: Fairness, Tax Policy, and the
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Constitution’ (2004) 31 Hast CLQ 413, 428.

(1) V Thuronyi, Comparative Tax Law, op. cit., p. 69, quoting Madden v
Kentucky 309 US 83, 88 (1940).

(2) ibid 70, Martinez (n 35 above) 430.
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(1) However, as far as can be seen, claims of breaches of MFN clauses in
- connection with tax measures in recent years have been raised only
rarely (eg in Occidental Exploration and Production Co (OEPC) v
Republic of Ecuador UNCITRAL, LCIA Case No UN3467, Final
Award, 1 July 2004, para 178) and without success. However, further
back, in 1905, the Permanent Court of Arbitration in the Japanese
House Tax case between Germany, France, and Great Britain, on one
side, and Japan, on the other, invoked the MFN clause in the Treaty
of Commerce and Navigation between Japan and Germany (see
Award of the Tribunal, 22 May 1905, 11 UNRIAA 51). Thus, while
MFN clauses in investment law have not yet featured prominently
with regard to tax measures, those cases show that this part of the
non-discrimination regime should not be completely disregarded in
the future.
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(1) Marvin Roy Feldman Karpa v United Mexican States ICSID Case No
ARB (AF)/99/1 (NAFTA), Award, 16 December 2002, para 187.
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(1) Marvin Roy Feldman Karpa v United Mexican States ICSID Case No
ARB(AF)/99/1 (NAFTA), Dissenting Opinion, 3 December 2002, 17
ICSID Rev-FILJ 580, 588 (2002).
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Retroactive and future changes from a constitutional law point of view
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(1) J Englisch and B Plum, ‘Schutz des Vertrauens auf Steuergesetze,
Finanzrechtsprechung und Regelungen der Finanzverwaltung’, StulV
2004, 342, 351.

(2) V. Thuronyi, Comparative Tax Law, op. cit., p. 79.
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(1) ibid 79 et seq;, Papier (n 18 above) 977 (with further references), K
Tipke, Die Steuerrechtsordnung (2nd edn, 2000) Vol I, 150.

(2) eg in cases where the proper functioning of the state is at risk because
of an enormous budget deficit; Tipke (n 45 above) 150.

(3) ibid 152; Papier (n 18 above) 976.

(4) V. Thuronyi, Comparative Tax Law, op. cit., p. 80.
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(1) BVerfG, 2 BvL 2/83, 14 May 1986, BVerfGE 72, 200, 261.
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(1) BGE 101 I a 82 (4 June 1975); cf V. Thuronyi, Comparative Tax
Law, op. cit., p. 79, note 74.
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(1) See the full argument under http://www.polyrep.ch/d/

informationen/bgeleitentscheide/Band_101_1975/BGE_101_IA

(2) JR Repetti, “The United States’ in HJ Ault and BJ Arnold (eds),
Comparative Income Taxation (2004) 138.
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(1) "Taxation is neither a penalty imposed on the taxpayer nor a liability
which he assumes by contract. It is but a way of apportioning the cost
of government among those who in some measure are privileged to
enjoy its benefits and must bear its burdens. Since no citizen enjoys
immunity from that burden, its retroactive imposition does not
necessarily infringe due process, and to challenge the present tax it is
not enough to point out that the taxable event, the receipt of income,
antedated the statute. ", Welch v Henry 305 US, 146-7, see G
Vorwold, ‘Die Riickwirkung von Steuergesetzen im amerikanischen
Verfassungsrecht’, StuW 2004, 372, 375.

(2) US v Carlton 512 US 26, 35 (1994); cf V. Thuronyi, Comparative
Tax Law, op. cit., p. 78; Vorwold (n 53 above) 373.
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(1) JR Repetti, ‘The United States’, op. cit.,138, quoting Welch v Henry
305 US 134, 147 (1948); see also LP Martinez, ‘The Trouble with
Taxes: Fairness, Tax Policy, and the Constitution’, op. cit., p. 436.

(2) JR Repetti, ‘The United States’, op. cit., p. 138.

(3) See EK Lunder et al, ‘Retroactive Taxation of Executive Bonuses:
Constitutionality of H.R. 1586 and S. 651°, CRS Report for Congress,
25 March 2009, S5 hitp:// taxproftypepad.comvfiles/crs-report-
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(1) Nichols v Coolidge 274 US 531, 542-3 (1927).

(2) DE Troy, ‘Retroactive Tax Increase and the Constitution’, Heritage
Lectures, No 613, 15 May 1998, available at http.//www.heritage.
org/ rescarch/taxes/ upload/19697 1.pdf
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(1) Tate & Lyle Inc and Subsidiaries v Commissioner of Internal
Revenue Service 87 F 3d 99 (3rd Cir 1996), para 44.
(2) V. Thuronyi, Comparative Tax Law, op. cit., p. 81.
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(1) ibid., p. 80.
@) ibid., p. 77.
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(1) Occidental Exploration and Production Co (OEPC) v Republic of
Ecuador UNCITRAL, LCIA Case No UN3467, Final Award, 1 July
2004, para 181)

(2) "The tax law was changed without providing any clarity about its
meaning and extent and the practice and regulations were also
inconsistent with such changes", ibid para 184.
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(2) "The foreign investor expects the host state to act in a consistent

manner, free from ambiguity and totally transparently in its relations

with the foreign investor, so that it may know beforehand any and all

rules and regulations that will govern its investments...to be able to

plan its investment and comply with such regulations...", ibid para

¢AT



Y1) (SO anell =5 3 Ty =3 sl A0S — LoaloaY) A i) Aol

ot T ) sl e 8 of S Laiy A Gl g 3
A 0bd A Labedd) el Sl 25 s s stedl Jlaall Ay puall ol Sl
oS B g Apaal T gay L Jpall LY o 48 R
(lld o jlaind peiaall Aglifianall Alalaall o dgmy p2l il il Ledlas o
Ay ) i) )i ol — LY o) pa) <y (B cdagadtll ) i) ol
b ooy s il 8 S L e Gl sy — LY 55 o1
Lo patiasall 5ol o g yia By gaay 5T o oSy (A lad ) il ol
oilall 1 J sy i) (A 43 L Lalilzie A Aleaally M
' toh Lad Jpalll e e

185, quoting Tecmed v Mexico ICSID Case No ARB(AF)/00/2, Final
Award, 29 May 2003, para 154.
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(1) H-J Papier, ‘Steuerrecht im Wandel —verfassungsrechtliche Grenzen
der Steuerpolitik’, op. cit, p. 978, S Breinersdorfer, ‘Der
Gestaltungsspielraum des Steuergesetzgebers—einige Uberlegungen
anhand der Rechtsprechung des BVerfG und des EuGH’, Steuer und
Wirtschaft, op. cit., p. 213.
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(1) J Englisch and B Plum, ‘Schutz des Vertrauens auf Steuergesetze,
Finanzrechtsprechung und Regelungen der Finanzverwaltung’, op.
cit., 343.

(2) Tbid. 343.

(3) For an analysis of legitimate expectations with regard to changed
rulings and interpretations by the tax administration in France, see H
Hahn,  ‘Vertrauensschutz ~ im  franzosischen  Steuerrecht’,
Internationales Steuerrecht (IStR) 2003, 593-7.
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(1) R Dolzer, ‘Grenzen nationaler Steuerhoheit im volkerrechtlichen
Investitionsschutz’ in K Grupp and U Hufeld (eds), Recht—Kultur-
Finanzen, Festschrift fiir Reinhard MuBgnug (2005) 289, 293; C
McLachlan et al, International Investment Law (2007), p. 236.
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(3) With regard to Germany one might think of the introduction of the so-
called ‘Zinsschranke’ in 2008, which limits the deductibility of
certain expenses from the tax base. This change in the tax law is in
severe conflict with basic principles of the German tax system,
especially the objective net principle. See R Happ, ‘Beilegung von
Steuerstreitigkeiten zwischen Investoren und auslindischen Staaten
durch Schiedsgerichte’, IStR 2006, 649, 652.

(4) See H Ordower, ‘Restricting the Legislative Power to Tax:
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Intersections of Taxation and Constitutional Law’ (December 2007)
13 Electronic Journal of Comparative Law 15.

(1) This, however, is different in contract cases based on a so-called
stability clause in a respective investment contract.

(2) "No investor may reasonably expect that the circumstances prevailing
at the time the investment is made remain totally unchanged. In order
to determine whether frustration of the foreign investor's expectations
was justified and reasonable, the host state's legitimate right
subsequently to regulate domestic matters in the public interest must
be taken into consideration as well", Saluka BV v Czech Republic
Partial Award, 17 March 2006, para 305; see also Duke Energy
Electroquil Partners and Electroquil SA v Republic of Ecuador ICSID
Case No ARB/04/19, Award, 18 August 2008, paras 339 et seq;
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Bayindir Insaat Turizm Ticaret Ve Sanayi AS v Islamic Republic of
Pakistan ICSID Case No ARB/03/29, Award, 27 August 2009, para
179. '

(1) LY Fortier and SL Drymer, ‘Indirect Expropriation in the Eaw of
International Investment: I know it when I see it, or Caveat Investor’
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(2004) 19 ICSID Rev-FILJ 293,
(1) See E Paasivirta, ‘Internationalization and Stabilization of Contracts
versus State Sovereignty’ (1989) 16 BYBIL 315, 323.
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(1) M Sornarajah, The International Law on Foreign Investment (2004)
407 et seq.

(2) ibid 408.

(3) Government of the State of Kuwait v American Independent Oil Co
(AMINOIL) Final Award, 24 March 1982, 21 ILM 976 et seq (1982),
E Paasivirta, Participation of States in International Contracts (1990)
170, N Rawding, ‘Protecting Investments under State Contracts:
Some Legal and Ethical Issues’ (1995) 11 Arb Int 341; TW Wailde
and GK N’Di, ‘Stabilizing International Investment Commitments:
International Law Versus Contract Interpretation’ (1996) 31 Tex ILJ
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(1) M Sornarajah, The International Law on Foreign Investment, op. cit.,
p. 410. '

(2) Duke Energy International Peru Investments No 1 Ltd v Peru ICSID
Case No ARB/03/28, Final Award, 25 July 2008.
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(1) .. .tax stabilisation does not provide a guarantee against the risk that
the Government or the courts will interpret the law in a manner that is
unfavourable to the investor.... An interpretation adverse to the
investor cannot per se be considered a modification or violation of
legal stability unless it is so unreasonable that, in practice, it violates
the very stability that was guaranteed.”, ibid para 228.
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(1) Revere Copper and Brass Inc v Overseas Private Investment Corp
(OPIC) Award 24 August 1978, ILR 56 (1980), 258.

(2) TW Walde and A Kolo, ‘Investor-State Disputes: The Interface
between treaty based International Investment Protection and Fiscal
Sovereignty’ (2007) 35 Intertax 424, 444.

(3) ibid. However, the Dissenting Opinion poinied out that ‘by any
reasonable standard what Revere treats as expropriatory is within the
proper taxing power of the Jamaican nation’. See Sornarajah, The
International Law on Foreign Investment, op. cit., p. 380.
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(1) TW Wilde and A Kolo, ‘Investor-State Disputes: The Interface
between treaty based International Investment Protection and Fiscal
Sovereignty’, op. cit., p. 444.

(2) L Cotula, ‘Sustainable Markets Investment Briefings’, Briefing 4:
Foreign Investment Contracts, International Institute for Environment
and Development, August 2007, 2, available at hitp.//www.
tied. org/pubs/pdfs/1701 SITED pdf. _

(3) On umbrella clauses, see S Schill, ‘Enabling Private Ordering-
Function, Scope and Effect of Umbrella Clauses in International
Investment Treaties’ (2009) 18 Minn JIL 1.
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(1)> L Cotula, ‘Sustainable Markets Investment Briefings’, Briefing 4:
Foreign Investment Contracts, International Institute for Environment
and Development, op. cit., p. 3.

£44



2X VY S 0l =3 56 51 Fadls =3 gindl S — TyuleaiY A ) Ao

el Jand il il g W o ) lly s g - el 460 3
Lol dama €5 iy Aadie BS S GE5a Ll Laloaay)
b Ll glen = dgall LAWY () 5il8 G U3y ~dika gl 4 5030
2t Ala Gl (el oy« painaal Gsin b Jaxll e g il 138 Zgal 5a
Al Gthaall gLl oy a5l ()5 A e il jual st i
ALY Ao L i —4 pall Lokl Ahbud) Jals doa g idl
b G G ) £ alall) AL Ay gl dyleall gy (ital] A
5 Eua L pall Jlaally dlea @b 2 el O Aok 5y (LY
e Y ol sl 13 ol el e A0l 4y gl Lgad)
Loy Gl patl ya i gl dsail) ity i dgal g 5 2L
b1 ) G (1) 5oL o 4y Al (e IS 08 el ey (als
b Ll 5% (5 Aajiall Gt puall gl g (8 G pdl) 480 an
Ty el g2y YT ke 5 S50 () £) 5l (8 ccld 340y 15 yslemd

(1) H-J Papier, ‘Steuerrecht im Wandel —verfassungsrechtliche Grenzen
der Steuerpolitik’, Deutsches Steuerrecht (DStR), op. cit., p. 974; K
Tipke, Die Steuerrechtsordnung, op. cit., p. 438, cited in
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(1) S Breinersdorfer, ‘Der Gestaltungsspielraum des Steuergesetzgebers-
einige Uberlegungen anhand der Rechtsprechung des BVerfG und
des EuGH’, Steuer und Wirtschaft (StuW), op cit., p. 212.

(2) BVerfG, 2 BvL 37/91, 22 June 1995, BVerfGE 93,121 et seq.

(3) K Tipke, Die Steuerrechtsordnung, op. cit., p. 439; H-J Papier,

“«Steuerrecht im  Wandel-verfassungsrechtliche ~ Grenzen — der
Steuerpolitik’, Deutsches Steuerrecht (DStR), op. cit., p.974. The
German net wealth tax was a personal tax, applied to a certain set of
property types, levied on a net basis (ie subtracting liabilities),
imposed upon stock of property and at a flat rate. However, it is not
levied in Germany any more.
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(1) BVerfG, 2 BvR 2194/99, 18 January 2006, BVerfGE 115, 97 et seq =
NIW 2006,1191 et seq.

(2) In the case at hand, the Court ruled that an overa]l income and trade
tax burden of more than 50% is not in breach of Art 14 GG, as the
50% limit only encompassed supplementary net wealth taxes. The
Court argued that the effects of taxation resulting from a net wealth
tax and from a profit tax were not necessarily comparable. As there
seems to be no absolute limitation on the tax rate regarding income,
but a 50% limitation as far as net wealth is concerned, one might
argue that an intrusion on income is not actually an intrusion into an
investor's property in the sense of most property protection
provisions. Taxation of net wealth reduced the substance of the

-investor's assets, taxation of income does not. However, the concept
of differentiation between two types of property (income and wealth)
was heavily criticized and cannot be justified by the wording of Art
14 Basic Law. Even within the BVerfG there is disagreement as to
this issue, S Breinersdorfer, ‘Der Gestaltungsspielraum des
Steuergesetzgebers-—einige Uberlegungen anhand der
Rechtsprechung des BVerfG und des EuGH’, Steuer und Wirtschaft
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(StuW) op. cit., 212.

(1) BVerfG, 2 BVvR 2194/99, 18 January 2006, BVerfGE 115, 97 et seq =
NJW 2006, 1191 et seq.

(2) H-J Papier, ‘Steuerrecht im Wandel-verfassungsrechtliche Grenzen
der Steuerpolitik’, Deutsches Steuerrecht (DStR), op. cit., p. 974

(3) ibid 975.
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(1) A Newcombe, ‘The Boundaries of Regulatory Expropnatlon in
International Law’ (2005) 20 ICSID Rev—FILJ 1, 10.

(2) K Emerson and CR Wise, ‘Statutory Approaches to Regulatory
Takings: State Property Rights Legislation Issues and Implications
for Public Administration’ (1997) 57(5) Public Administration
Review 411, 412. }

(3) EK Lunder et al, ‘Retroactive Taxation of Executive Bonuses:
Constitutionality of H.R. 1586 and S. 651°, op. cit., p. 5.
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(1) "neither is taxation for a public purpose, however great, the taking of
private property for public use, in the sense of the Constitution”,
County of Mobile v Kimbali 102 US 691, 703 (1880).

(2) Quarty v US 170 F 3d 961, 969 (th Cir 1999); EK Lunder et al,
‘Retroactive Taxation of Executive Bonuses: Constitutionality of
HR. 1586 and S. 651°, op. cit., p. 6. -

(3) EK Lunder et al, ‘Retroactive Taxation of Executive Bonuses:
Constitutionality of H.R. 1586 and S. 651”, op. cit., p. 6.
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(1) "although there was a seeming exercise of taxing power, the act
complained of was so arbitrary as to constrain to the conclusion that
it was not the exercise of taxation, but a confiscation of property; that

is, a taking of the same in violation of the Fifth Amendment",

(2) EK Lunder et al, ‘Retroactive Taxation of Executive Bonuses:
Constitutionality of H.R. 1586 and S. 651°, op. cit., p. 6. .

(3) Those proposals are labelled H-R. (House of Representatives) 1586
and S. (Senate) 651, see EK Lunder et al, ‘Retroactive Taxation of
Executive Bonuses: Constitutionality of H.R. 1586 and S. 651, op.
cit,, p. 1.

(4) Among them Fannie Mae and Freddie Mac.

(5) Section 651 (n 108 above), would impose a 35% excise tax on both
the employer and the employee, EK Lunder et al, ‘Retroactive
Taxation of Executive Bonuses: Constitutionality of H.R. 1586 and S.
651°, op. cit., p. 1.
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(1) ibid p. 6.
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{1) Concrete Pipe & Products Inc v Construction Laborers Pension Trust
508 US 602, 641 (1993); EK Lunder et al, ‘Retroactive Taxation of
Executive Bonuses: Constitutionality of H.R. 1586 and S. 651°, op.
cit., p. 6.

(2) On the situation in Switzerland, see E Hohn and R Waldburger,
Steuerrecht I, Grundlagen—Grundbegriffe—Steuerarten (2001) 120,
P Mausli-Allenspach and M Qertli, Das schweizerische Steuerrecht
(2004) 47, cited in Christian Tietje, Karoline Kampermann, Taxation
and Investment: Constitutional Law Limitations on Tax Legislation
in Context, in Stephan W. Schill, International Investment Law and
Comparative Public Law, Oxford, 2010.
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(1) DH Cole, ‘Political fnstitutions, Judicial Review, and Private
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Property’, Working Paper 41/2005, American Law & Economics
Association Annual Meetings, 4.
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(1) For further reference, M Sornarajah, The International Law on
Foreign Investment, op, cit., p. 393-4.

(2) Expressed eg in Kuegele v Polish State Upper Silesian Arbitral
Tribunal, 5 February 1932, 6 Annual Digest of International Law 69.

(3) TW Wilde and A Kolo, ‘Coverage of Taxation under Modern
Investment Treaties’, op. cit., p. 347. -

(4) TW Walde and A Kolo, ‘Investor-State Disputes: The Interface
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between treaty based International Investment Protection and Fiscal
Sovereignty’ , op. cit., p. 444; R Dolzer, ‘Indirect Expropriations:
New Developments?’ (2002) 11 NYU ELJ 64, 68 et seq.

(1) TW Wilde and A Kolo, ‘Investor-State Disputes: The Interface
“between treaty based International Investment Protection and-Fiscal
Sovereignty’ , op. cit., p. 442
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(1) TW Walde and A Kolo, ‘Coverage of Taxation under Modern
Investment Treaties’,, op. cit., p. 350. See also Feldman v Mexico,
op. cit paras 118 and 152.
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(1) EnCana Corp v Republic of Ecuador LCIA Case UN 3481 Final
-Award, 3 February 2006, para 183.

(2) "Only loss of control over the investment or substantial loss of its
economic value may amount to an indirect expropriation ", Archer
Daniels Midland Co and Tate & Lyle Ingredients Americas Inc v
Mexico ICSID Case No ARB (AF)/04/5 (NAFTA), Final Award, 21
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November 2007, para 242. :

(1) "the loss of benefits or expectation, or the alleged discriminatory
character of the tax—standing alone—is not a sufficient criterion for
an expropriation’, ibid para 251.

(2) "Government measures which have a detrimental effect on an
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investor's markets, even if they are discriminatory, are not
expropriatory unless they have the effect of destroying the business in
question. That was simply not the case here. ", Corn Products
International Inc v United Mexican States ICSID Case No ARB
(AF)/ 04/01 (NAFTA), Decision on Responsibility, 15 January 2008,
Paras 92-93.

S Breinersdorfer, ‘Der Gestaltungsspielraum des
Steuergesetzgebers—einige Uberlegungen anhand der
Rechtsprechung des BVerfG und des EuGH’, , op. cit., p. 214, cited
in Christian Tietje, Karoline Kampermann, Taxation and Investment:
Constitutional Law Limitations on Tax Legislation in Context, in
Stephan W. Schill, International Investment Law and Comparative
Public Law, Oxford, 2010.
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(1) For further reference, see eg I Waguer, Direkte Steuern und
Welthandelsrecht -Das Verbot ertragsteuerlicher Exportsubventionen
im Recht der WTO (2006); K Robra, Welthandelsrechtliche Aspekte
der internationalen Besteuerung aus europiischer Perspektive,
Beitrige zum Transnationalen Wirtschaftsrecht (2005), cited in
Christian Tietje, Karoline Kampermann, Taxation and Investment:
Constitutional Law Limitations on Tax Legislation in Context, n
Stephan W. Schill, International Investment Law and Comparative
Public Law, Oxford, 2010.
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(1) eg Case C-319/02 Petri Manninen [2004] ECR I-7477, para 19,
Judgment, 7 September 2004.

(2) Treaty on the Functioning of the European Union.

(3) For details see C Tietje, ‘Freedom of Establishment’ in D Ehlers (ed),
European Fundamental Rights and Freedoms (2007) § 10.

(4) S Breinersdorfer, ‘Der Gestaltungsspielraum des Steuergesetzgebers-
einige Uberlegungen anhand der Rechtsprechung des BVerfG und
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des BuGH’, op. cit., p. 214 et seq.

(1) Case C-55/94 Gebhard [1995] ECR 1-4165, para 37, Judgment, 30
November 1995. B

(2) Case C-279/93 Schumacker [1995] ECR I-225, Judgment, 14
February 1995, S Breinersdorfer, ‘Der Gestaltungsspielraum des
Steuergesetzgebers-einige Uberlegungen anhand der Rechtsprechung
des BVerfG und des EuGH’, op. cit., p. 215. '
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(1) "in relation to direct taxes, the situations of residents and non-
residents are not, as a rule, comparable ", Case C-279/93 Schumacker
[1995] ECR 1-225, Judgment, 14 February 1995, para 31.
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(1) S Breinersdorfer, ‘Der Gestaltungsspielraum des
Steuergesetzgebers—einige Uberlegungen anhand der
Rechtsprechung des BVerfG und des EuGH’, op. cit., p. 215 et seq.
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(1) A Musil, ‘Rechtsprechungswende des FEuGH bei den
Ertragsteuern?—Eine Analyse aktueller Leitentscheidungen des
EuGH’, Der Betrieb 2009, 1037, 1043, cited in Christian Tietje,
Karoline Kampermann, Taxation and Investment: Constitutional Law
Limitations on Tax Legislation in Context, in Stephan W. Schill,
International Investment Law and Comparative Public Law, Oxford,
2010.

(2) See Art 345 of the TFEU, providing that: ‘This Treaty shall in no way
prejudice the rules in Member States governing the system of
property ownership.’

(3) However, reference to the rule of law is made in Art 2 of the BU
Treaty. Moreover, part of EU law are the unwritten ‘general
principles of law’, which are composed of the basic traditions and
understandings of the laws of the Member States. Thus, the rule of
law is also an inherent component of EU law.
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(1) The Buropean Convention does not form an integral part of EU law,
however, as long as the EU has not ratified it.

(2) V Thuronyi, Comparative Tax Law, op. cit., p. 110.

(3) ibid 110.

(4) Hentrich v France Judgment, 22 September 1994, ECHR Series A,

No 296 A, see also V Thuronyi, Comparative Tax Law, op. cit., p
110.
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(1) Hentrich v France (n 141 above); see also V Thuronyi, Comparative
Tax Law, op. cit., p. 111. -
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(1) These totally different perspectives are the underlying reason for the
intense academic dispute on how much individual rights approaches
should be included in international economic law, see €g the debate
between B-U Petersmann and R Howse in (2008) 18 EJIL 76998,
045-53, 955-60.
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