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(2) “L’assemblée nationale Constituante déclare que la Nation a le droit
imprescriptible de changer la constitution”.
(3) “La constitution fédérale peut étre révisée en tout temps, totalement
ou partiellement”.
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- (An English précis of this decision is available in CODICES data-
base of Venice Commission, at http://codices.coe.int (AUT-2001-2-

004)
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(1) All of these procedural requirements can be seen within the United
States; the normal process of amending the United States Constitu-
tion is by a super-majority vote (of two-thirds of both houses of
Congress) and ratification by three-fourths of state legislatures. U.S.
CONST. art. V. Alternatively, two-thirds of the states can call for a
National Convention to propose amendments (which thenmust be
ratified by the states). Id. Whereas, in the Massachuseits state consti-
tution, an amendment must be passed by two successive legislatures,
via a special joint session; it will then be submitted to the voters in
the form of a referendum. MASS. CONST. art. XLVII, pt. TV.
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(1) See Stephen Holmes & Cass R. Sunstein, The Politics of Constitu-
tional Revision in Eastern Europe, in Responding To Imperfection:
The Theory and Practice of Constitutional Amendment 278 (Sanford
Levinson, ed., 1995). '

(2) See U.S. CONST. art. V.
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(1) See, e.g., Grundgesetz [Constitution] art. 79 cl. 3 (F.R.G)
(“Amendments of this Constitution affecting. . .the basic principles
laid down in Articles 1 and 20 are inadmissible.”).

(2) See, e.g., id. (“Amendments of this Constitution affecting the divi-
sion of the Federation into States [Lander], [or] the participation on
principle of the States [Lénder] in legislation . . . are inadmissible.”).
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(1) This theory of interpretation suggests that each code must be inter-
preted in the context of the other codes, for the codes together form a
“whole cloth” that contains the entirety of the law.

(2) See John Henry Merryman Et Al., The Civil Law Tradition: Europe,
Latin America, And East Asia, Cases And Materials 1158-61 (1994)
(citing Alain Levasseur, On the Structure of a Civil Code, 44 TUL.
L. REV. 693, 699-703 (1978).).
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(1) Walter F. Murphy, Merlin’s Memory: The Past and Future Imperfect

"~ of the Once and Future Polity, in Responding to Imperfection: The
Theory and Practice of Constitutional Amendment 163, 179 (San-
ford Levinson, ed., 1995).

(2) Id.
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(2) Grundgesetz [Constitution] art. 79 cl. 3 (F R.G).
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(1)"(1) Human dignity is inviolable. To respect and protect it is the «
of all state authority. (2) The German People therefore acknowledge
inviolable and inalienable human rights as the basis of every human
community, of peace, and of justice in the world. (3) The following
basic rights are binding on legislature, executive, and judiciary as di-
rectly valid law.”, Id. at art. 1. Note that clause three is especially in-
teresting, for its reference is ambiguous. “The following basic
rights” seemingly refers to the rest of Chapter 1, collectively labeled
“Basic Rights.” Thus, it could seemingly be argued that the remain-
der of Chapter 1 (Articles 2-19) is also unamendable, just like Arti-
cle 1. However, the FCC has not considered this possibility when
contemplating amendments to the Basic Rights. See Klass Case, op.

cit.
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Agicndl) y Bl 5 dmy ,30

o 1 Ly g sl (Uil Apmg ) ALl 55 o 5 T
FPRT P C I T IOk EVARE PERE- VA

o35 o p it padd gl Laslie (B G SV ikl gl 26181~
Pl iyl pgle 3313 Hlaall 13a A3 S

(1) "(1) The Federal Republic of Germany is a democratic and social
federal state. (2) All state authority emanates from the people. It is
being exercised by the people through elections and voting and by
specific organs of the legislature, the executive power, and the judi-
ciary. (3) Legislation is subject to the constitutional order; the execu-
tive and the judiciary are bound by law and justice. (4) All Germans
have the right to resist any person seeking o abolish this constitu-
tional order, should no other remedy be possible.", Id. at art. 20.
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Al L sgia Lagha US 3ay ¢ oY) salall 8 4l Ll "aslaaty) A S
BaSaall e ody ity ailla 8 Ll S0 05 of oSar Vs e sadl
O ey ey . aliall o3 ine 33a3 Rage Auilal¥] A pall 4y ) sl
S Ay shall CBbaanl A8 ALY A sl Ay ) sl AeSad) 50
Ll @U;ﬂl I PRST ST S o

Leaie —a b1 A0 ol ) gl AcSaall of Baa3l celld aag

L 3 gl e B gl Dbl Hadiud 6 e J & el

b 0 gldl e (V) ol e e Leuds yuali o South West
Aol S e o 8 LSy o LY

leo o gl g Y g jra Ul %J}L&J‘ ua‘y‘ul‘ 2al J‘J_\D‘ S Y
vapall die ¢ ja IS b ot g adals sas g Sy sall Lj Gy L Pl
by Aiee (sole —33aly B3n s oliely 4d) V) shie =) gindll ey (s A

I s 0l G gl (585 il @l 85 g2l

(1) Southwest Case at 32 (as translated in W. F. Murphy & J. Tanen-
haus, Comparative Constitutional Law: Cases And Commentaries
209 (1977)). The Court also quoted a Bavarian Court decision which
pre-dated the formation of the FCC, stating: “That a constitutional
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A yh gl falall Al pe (Bullh A3 yhay o i i s o gl O
i (S ol 13a (f Y O Gl gl o Apla) il )l
s pay A3 sl (o e Y A5 8 Al (Sl
a ol i o A Al A el Al o Aaadle
dicta dua el Alaadlall 4y hy V) A el
Gy Aile U dpa &) 8 jalal sall o gl (om0 s
i (O (11V) B3 B 3 ) 205 A Aol
<) }Cllbicb‘fu;m "MJ‘-G Adaadle 2y e "y sl e A sl Sl
o J U el (g Y (e tsilin 35y Aiale ek 200
s b ad Aol @ e b

5 s a3 53n] ) (5 g 2n] 53 L

provision itself may be null and void, is not conceptitally impossible
just because it is a part of the constitution. There are constitutional
principles that are so fundamental and to such an extant an expres-
sion of a law that precedes even the constitution that they also bind
the framers of the constitution, and other constitutional provisions
that do not rank so high may be null and veid because they contra-
vene these principles.”

(1) Id.

(2) 3 BverfGE 225 (1953).
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55 psebdl i (el (Y1) () Ol 3 Rban s s ol s
(¥) 2l e 5 il auty —Alaal) 4 sgda (VYY) sl Al A 4dl) L)
o A South west case dund 3 jlall oSall 815 (Y1) salall (s
Alli W ol sl e s o S " le YT s a4
sl (3 s pa e pa gaidl e overarching principles

.Cu.'ab.iejaﬁo‘gje}@a]\ [KYY é}j.l:l

Ayl e A gl el L ol A 5 A el U

A sl YL A0y (3l Al o34 culS a8y VK lass Al b
ol el plaadly A it g s sall paddll dle (5 Al
e il at il W b1 o e () +) Balall e
S Vs Al siCa A0 sl VL) Gad Sy cJilu ) A pad’

(1) "[i]n the improbable event that a provision of the Basic Law ex-
ceeded the outer limits of the higher-law principle of justice, it
would be the Court’s duty to strike it down.", Id. at 234 (as cited it
Venice Commission, Opinion On The Constitutional Amendments
Concerning Legislative Elections in the Republic of Slovenia (44th
Plenary Meeting, 13-14 October 2000), available at http://www.
venice.coe.int/docs/2000/CDL-INF (2000)013-¢.asp).

(2) 30 BverfGE 1 (1970).
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U DL PO RN Al 0l &) sl AeSad) cnf 85

e g yme AcSaal sliac] (e pSall 12l Cuadl Sl Ll o 2. e
Sl o () 5l Sl (S aF ) Tl Jaast) o) B e
sl L O o ity eantll 138 ) 15 pkas 38 L o s L(v4)
(Al ) Gl e (V) Bl B ) L) Myt Al Sl
Ot Cradl alie (g Guiall "0 il A gl dlaad! o el L lliS
(¥) oY) ol s B leally shas ) Aeled e 5 phalt y collaludl
(YA) 5Ll ol ¢opmnil ) 3Ll Jala S5 (Y ) bl e A 'S

Sl Gl (gaatial odn et (I el ) (A pdi PRI PN e

(1) Grundgesetz art. 10 cl. 1. (This second sentence was later removed
from clause 1, and inserted into clause two, pursuant to the 17th
Amendment.). o -

(2) 1d. at art. 10 cl. 2 (“Restrictions may only be ordered pursuant 10 a
statute. Where a restriction serves the protection of the free democra-
tic basic order or the existence or security of the Federation or a Sta-
te [Land], the statute may stipulate that the person affected shall not
be informed and that recourse to the courts shall be replaced by a re-
view of the case by bodies and auxiliary bodies appointed by Par-
liament.”). S S
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el W oy Jeadl s Aoyl S aplia Jio tpmlidll s als
s aT i pe Pley L lensea JS8 o oS0 () (8 Sa
A olat¥) Lol Ay e ) AUl i e 3] 5ol A5 Dol
a5 SV 5, Siy d Vsl 5 ithe party state «streitbare Demokratie

o) g — sl zamy (o ) G, e a moral code DAY
5o sy e aliall o2 ilaa (8 eclld gy (A sl DUaal aal

a4 Js Y Donald Kommers 4l Bibud) poia il ads 285
lalall 3405 Hilas (a8l ) 2

(1) David Kommers, The Constitutional Jurisprudence of the Federal
Republic of Germany 38, 48 (2d ed. 1997).
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£ )_moral code

Lo @D o 3al e S 3 dgus\ a5 }x ?gﬂn R K
anlaall of Y edlld g s - doadl Sae Jk “_U&J\ PSA UJ- )
caJaxll (,.um d.m)~—Klass ‘(\ V) saldl Sl ‘uw\ —aglasll
(ga L@J el ke U (Asbusiyl 3 Sl 5 bl o Jomil
Al sl 8 iy pay il BN 2 siadll’ 8 ¢ Jaily
Q) e sl e o Cus s Jae Cud Kommers SR
Asegee HSY) gsdlaall ey ) 3008 Qe (i paslly iy "Caanil
e 13 A g A by Jadind Slaall (8 1358 el e

. %J}h_\]i C_D\.:\J:_'m 2;\_;3)}3“3 gﬁ ] “ "L@.A e . ui L"_\_)tb,]

(1) See id at 38.
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Jiall gany s ysiudl Ghially Lpal Clalhuad) s3a sady "Galul) Sl
dgila s ‘Lﬁ,)}:""“j‘ (3hiall (.4.93 Caoa (daald dday ¢ palall il ‘53 TEIRLS
Sars - Sl pall e plaall o 2ol sl padAIY Alee o el « SV
i Jwall 0e 0585 normativism " e’ 5l "R @l Al i of Ji
sel ! Al gladll ode <yl 2y . asdl 138 "giaatf' Al norm saclill s act Jead
il gl seds (e formal constitution JS& ) giwall (ai Jada daalsll act 58l
il gall 8 Sall o AV G pusdall e W e 5 pSlaall ool (N S (e disea
A3 A kel 53 s saiig .inside/outside terms ) siwall 4 jladl 5 Aaladall
ASUaall &) Gl (b Al damy coSladl Lgadiiad ) A3l 3 & gun
certain  Wiwa 11p sa cpaaiy giwdll o I eledill Sufyg o) giwall (haed ddald
Al oDl ol 1p a4l «(inside) characteristics 4dsls Slew i core
a substance (or 4—i s palic o U_a s Useas of cessential features
.identity 458 i «a basic structure Gubul Gly 4 substantive elements)
o il aladi ol quins Y Osbas Cpmabad) GUSH plias o (e a2 ey
pla @l alaai ol S abaal ) sdiey uld ¢ ) sinall daulad) madlall e 8 gl
s iy ol il o3g) = i il (g sl elaall Al Aoy — 5 sl
= el oY) o3 Jie Al i il (5 stuall palaall alSal o a3 (3l
NA0A e b paleall gy gl Jaall Gai e ) ¢ ginall ja g O genna
ASaYT oda e 5 ) pate ) giwall Lpuladl =Dl e 5l Al 030 of 52 Y
o B Al o3 g ) sl alaad) a3l Cus Al Aalully Addeiall
A 485140V Loy saabasd dawall cilaalaall = iuall (e (08) 3oLl Ja
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23 Al sl o Al il sl e B el ARl oda (f Laads Akl
e ) i il siaall ) g el ulaall oL il ad ey y Ty
G o gl e (YY) (YY) lisled Caazl (YooY ale (el deadll
Joaly’ ) syl eda Chaghudy Apadl il palh A ad Al J g pall
sand Dk e g el o il Alea ol S gl
sl ot e o ol S sl g Ao gall dad 5l (s o sl igena
Al yai Liga s of interiority of the constitution ") fiwall J—al1
il o gieall KN el G 5 Jasa sl peslill dly Lalad RUPEEY
Ji Al dngid) palliaslis cdaa Gosll s ol sai lad Jsad ol B
e sl oalaall iy Ladie 5 . siwall macrocosm Aol 258l ekl
e g g A A (g8 o g 4 sl £ 1R e
I ARyl g alaill o )6 b ity Cenll pgile b Rl el
poluaal "l o gLl ) s gl Galaall ady Ladie s Al 13 Joa L
%Qﬁ\;.angjham‘;j Caa gl 138 3 panll (e Sy 44 ¢Agika ol
Sat yuleall 528 U‘ FIEAL RS i ) « sl z a saladl " e Gl
a3 S il S e Saidia Vg Ay a sall 4l Pulae ol 1) siass
Z;\eﬂ:} ) grecad
- See e.g. Conseil constitutionnel [ CC] N° 2006-540 DC Rec 88. The
idea of a constitutional identity is also found in EC law, but I do not
wish to dwell on this here. ‘ 4
_ Loi constitutionnelle relative 4 1’organisation décentralisée de la Ré-
publique. n° 2003-276 .
(1) "does not enable Parliament to alter its basic structure or the
framework of the Constitution.", Kesavananda Bharati v. State of

Kerala, AIR 1973 S.C. 1461, 1510.
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@) Al Jaa¥l ey o amend " S of 8 Ak ba
ald ¢ gaall " _ulad) gl Wl e "ol il Lo 136 codma e
sl cMJ Yl e g s s Sgaat o o oo sy
Vgl 5 gy Gilite a0 oy o3 YV el W) ol
famd JolS Sat Y "t Al il 5o jall A lal Al of e
Sl o g of () LSS Gany e i T Glill o see
Ldadl A Sl (g sl Wy a0 csal cpai " oY

Ol 58 Banalie Ol je (A cCund) Oy —LaSadl) Caay Gun Ll

(1) Although, for a brief time, the Supreme Court of India said there was
such a textual limit. In I.C. Golaknath v. State of Punjab, A.LR.
1967 S.C. 1643, the Court attempted to limit the ability of Parlia-
ment to amend the constitution by arguing that amendments were, in
fact, no different from normal legislation. As such, Article 13, which
prohibits any laws that take away or abrogate the “fundamental righ-
ts” of the constitution (found in Part Il of the Constitution), would
also prohibit amendments that had the same effect. This argument
was reversed in Kesavananda, where it was recognized that amend-
ments were different from normal legislation, and thus, not limited
by Article 13.
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A sl Gl judicial check Ailatl) 448 ) P ‘54\.».4\5:“ )

orae e Goseda ke ") ladl” psede o Badd el aag

| ity o sladll Auled add aadie Ll pa3iul 3 o sedall 18 OIS 1
V)~ ) il el JB (48 sea (e T OsaBe e
oS ‘J.wu ()Minerva Mills duzd & deSaal ciall Cua aal 5B e
ot s el Dl e Ll Jlas) (e RSl i Chaginy
dwlal dm.ﬂ\e\}aluu\slc il oda 8 AaSaall L.as«_ud G
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PRRRIPNE I S Pt IV g PR Ol o3 (e gkl

(1) Minerva Mills 1td. v Union of India, ALR. 1980 S.C. 1789.
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Sl 3 adl Lo bl Gsiall comanty g S5 3 Ualits s
Akl ol Lovie 43 O (e ey (Y 5oLl Apemitl 2l
o Ul 1 (s Glel ol el (bl pall (3] 138 Uil Lial
iy sl ¢ Uil 8 Y ol pay Luimasi f Gsiad 3 (sl
Atlei 5 seas et B all¥) ol Tase
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(1) See Venkatesh Nayak, The Basic Structure of the Indian Constitution,
10, at http://www.humanrightsinitiative.org/publications/ const/the
basic_structure of the indian_constitution.pdf.
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(1) The 1995 General Framework Agreement for Peace in Bosnia and
Herzegovina [hereinafter Dayton Agreement].
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5 IS sl aaY) tles gilag et il (A Ll el 8,

.Bosnian Serb-led Repubﬁka Srpska 43 ) see>

s JLSYI e Tamy ke Gl el oSadl Y JUsYY of Jaadiy
Bl 138 b cagall sl 138 Gl el slas ) 1 Jaalis il
S il oLl 8 - éui‘ b aiall =l el s Aasdll s ¢
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i b el 5 A gl sy (g Al saldl o A 5 oLEY) sy
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(1) "eliminate or diminish any of the rights and freedoms referred to in
Article II of this Constitution.", BOSN. & HERZ. CONST. art. X cl.
2
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(1) Id. at art. Il cl. 2.

(2) U.S. DEP'T OF STATE, Country Reports on Human Rights Practi-
ces for 2003: Bosnia and Herzegovina (2004), available at
http://www.state.gov/g/drl/rls/hrrpt/2003/27829.htm.

(3) 1d. ’

(4) "[a] bill to amend or repeal any Article of this Constitution, without
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5 L Aeadl 055 f oS Bl 038 o Sine 52 e
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Tl sk o sl Ade GBI Lo (Dla e LSl oy ol "asial
Lo siall dgall maad of dagall ) a self-policing manner " A3

prejudicing the spirit of the Preamble of this Constitution, may be in-
troduced . . .", NEPAL CONST. art. 116, cl. 1 (emphasis added).

(1) 1d. at art. 88.

(2) See Richard Stith, Unconstitutional Constitutional Amendments: The
extraordinary power of Nepal's Supreme Court, 11 AM. UJ. INT’L
L. & POL’Y 47, 73-77 (1996).

—f -



YOV g el g el sl — 3585 Taals — 3 siad A — AypluaY) s 10 Alad

O Jas Jle ¥ A LSkl 5 8 doiall S 1Y b Ol a2

ol Dl "ot i s it Laadl A dan e g 0
sl iy Aga ol 3l Jus s Redia o LS sl fly

sl g psede O D gy Oiziliie gl gan 6 525

(1) As Richard Stith argues, this language is similar to that found in the
Norwegian Constitution; Norway’s courts have determined that this
is to be enforced by the legislature, not the courts. But it should also
be noted that Nepal is located next to India, and has been influenced
significantly by Indian scholars and jurisprudence. As such, equating
the “spirit of the Preamble” to India’s “basic structure” seems possi-
ble.

(2) NEPAL. CONST. pmbl. (“Whereas, We are convinced that the sour-
ce of sovereign authority of the independent and sovereign Nepal is
inherent in the people, and, therefore, We have, from time to time,
made known our desire to conduct the government of the country in
consonance with the popular will; and Whereas, in keeping with the
desire of the Nepalese people expressed through the recent people's
movement to bring about constitutional changes, we are further ins-
pired by the objective of securing to the Nepalese people social, po-
litical and economic justice long into the future; and Whereas, it is
expedient to promulgate and enforce this Constitution, made with
the widest possible participation of the Nepalese people, to guaran-
tee basic human rights to every citizen of Nepal; and also to consoli-
date Adult Franchise, the Parliamentary System of Government,
Constitutional Monarchy and the System of Multi Party Democracy
by promoting amongst the people of Nepal the spirit of fraternity
and the bond of unity on the basis of liberty and equality; and also t0
establish an independent and competent system of justice with a
view to transforming the concept of the Rule of Law into a living
reality: Now, Therefore, keeping in view the desire of the people
that the State authority and sovereign powers shall, after the com-
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mencement of this Constitution, be exercised in accordance with the
provisions of this Constitution, I, King Birendra Bir Bikram Shah
Deva, by virtue of the State authority as exercised by Us, do hereby
promulgate and enforce this Constitution of the Kingdom of Nepal
on the recommendation and advice, and with the consent of the
Council of Ministers.”).
(1) "must never . . . contradict the prmmples embodled n thls Constxtu~
tion, but solely relate to modifications of particular provisions which
- do not alter the spirit of the Constitution . . .", NOR. CONST. art.
112 ¢cl. 1(1814).
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(1) See D. Conrad, Limitation of Amendment Procedures and the Cons-
tituent Power, 15-16 INDIAN Y.B. INT’L AFF. 375, 380 n.10e
(1970) (“[t]he prevailing interpretation seems to be that a court of
law is not entitled to disregard an amendment as violating the spirit
of the Constitution and that the provision is but a directive for the
legislature.” (internal cite omitted)).

(2) See Carsten Smith, Judicial Review of Parliamentary Legislation:
Norway as a European Pioneer (2000), available at http://www. hoy-
esterett.no/artikler/2694.asp (stating that judicial review had been
created by the courts, in a similar manner to Marbury v. Madison, in
1866).
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(1) ROMANIAN CONST., art. 152 (2003) (“(1) The provisions of
this Constitution with regard to the national, independent, unitary
and indivisible character of the Romanian State, the Republican

- form of government, territorial integrity, independence of the judi-
' clary, pohtlcal pluralism and official language shall not be subject *
to revision. (2) Likewise, no rev1smn shall be made if it results in
 the suppression of the cmzens ﬁmdamental nghts and freedoms,
or the safeguards thereof.”).” S
cui‘)h\ﬂuuu)uajl@Jbabiuc\mw‘)wvﬂgﬂa aa)unmﬂ( )
80 Al gl (5 il il Jasd dage (5 gl (yadalls
uJL,aa}__:.,u__Ua_:‘;dﬁmLs)h d_, QLA &‘gs‘_ja} gy e
’ *‘-r—y‘-;-ﬂ

(3) Id. at art. 146 para (a). ‘

(4) As of publication of this paper the author is unaware of any cases
involving these principles.
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(1) "diminish[] or detract[] from the fundamental rights and freedoms”
established in the Constitution.”, NAMIB. CONST. art. 131 (1998).

(2) Id. at art. 79 (The Supreme Court can hear “appeals which involve
the interpretation, implementation and upholding of this Constitution
and the fundamental rights and freedoms guaranteed thereunder,” as

- well as “matters referred to it for decision by the Attorney-Genera 7
Id. at art 79, cl. 2. It is incumbent upon Parliament to determine the
jurisdiction of the Supreme Court. Id. at art 79, cl. 4.).

(3) DJIB. CONST. art. 88 (1992) (“No amendment procedure may be
undertaken if it calls in question the existence of the State or jeopar-
dizes the integrity of the territory, the republican form of govern-
ment or the pluralist character of Djiboutian democracy.”), as tran-
slated in Constitutions of The Countries of The World (Gisbert H.

Flanz, Ed., 2005).
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(1) 1d. at Tit. VIIL S

(2) U.S. DEP'T OF STATE, Country Reports on Human nghts Prac-
tices for 2003: Djibouti” (2004), available at http:/www.state.
gov/g/drl/rls/hrrpt/2003/27724 htm [hercmafter Djlboutx Country
Report].

(3) "[t]he republican form of the state may not be changed- by way of
constitutionalamendment.”, La Costituzione Della Repubbhca Italia-

" na [CONST.] art. 139 (Italy)

(4) See La Constitution [CONST..] art. 89 para. 5 (France) (“The repu-

blican form of government shall not be the object of an amend-
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‘ment.”).

(1) Kesavananda Bharati v. State of Kerala, AIR 1973 S.C. 1461.

(2) Walter F. Murphy, Merlin’s Memory: The Past and Future Imperfect
of the Once and Future Polity, in Responding to Imperfection: The
Theory And Practice of Constitutional Amendment, op. cit. .
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(1) See Wiechers, Marinus Wiechers, Namibia: The 1982 Constitutional
Principles and Their Legal Significance, in Namibia: Constitutional
and International Law Issues, at 20, op. cit., (“[1]t can be said that
the Namibian legislature, through the Constituent Assembly’s adop-
tion of these Principles, did introduce. . .a curb into its Constitution.
The effect of this curb is that the Namibian legislature cannot by
means of the constitutional amendment, abolish any of the 1982
Principles. In constitutional terms, it means that the 1982 Principles
go beyond and deeper than the Constitution itself; they contain fun-
damental conditions upon which the existence and legal force of the
Constitution itself is founded.”). ' S
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(1) Premier of Kwazulu-Natal v. President of the Republic of South Af-
rica, 1996 (1) SALR 769, 9 47-49. ‘

(2) 1d.

(3) Id. at 784 para. 49.

(4) Note that the Constitutional Court was actually created by the In-
terim Constitution. See S. AFR. CONST. art. 98 (1994).
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(1) Note that for the purposes of discussion of “substance,” the issue of
justiciablity—or lack thereof—will not be addressed.
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(1) Germany, ltaly, France, Djibouti, and Romania explicitly refer to a
democratic form of governance. Bosnia-Herzegovina’s UCA refers
to rights included from the Protocols to the European Convention for
the Protection of Human Rights and Fundamental Freedors. Proto-
col 1, article 3, of the European Convention includes the right to free
elections for the choice of legislature, which is fundamental to de-
mocracy. See Optional Protocol No. 1 to the European Convention
for the Protection of Human Rights and Fundamental Freedoms,
Nov. 4, 1950, art. 3, 213 UN.T.S. 262. Norway and Nepal both in-
clude references to the “spirit” of the constitution (or preamble); the-
se documents clearly embrace democracy.

IR SR PPSPREPRGIICE PRIR T PR N % S o s ayt s (Y)
A s Dbl A ai Laiy e gSal) Sl el JS3 ) sl s
Alay) Gadld) b Lamial 3ind ) ecbusells diagll B ey sl
o) il all s Gl gt Ay ) Asladl
Ot Loairy (RasSall ) ginall " pulu¥) gladl” ) Jadé caigh (8 ¢ )L (Y)
el g bl ey e (BLalS 5 ) gess il g i elhiad) 8 Siae
el Ay i i cLads iy - psgtal 138 3 2100 om0 38 Akl el
3 Lanad 2 il gl 80 ey s () sl e sl

bl gsaldll ) cAaljea adii gsalsall 02 (¢ (pas - einne S
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takl el
- India refers only to the “basic structure” of the government, and whi-
le the meaning of this term is unclear, democratic ideals have been
raised as a potential candidate for inclusion. Namibia’s UCA exam-
ple is only in reference to human rights, but arguably, the constitu-
tional principles of Namibia have continuing effect, and if so, then
these principles explicitly referred to democratic norms. Chapter 4.
b.ii and Chapter 7. d.
"y adly Gaiadl o (Y b selly gl s laseliy clilagy e IS iled S5 (V)
e g byl Add SIS el ad L Jpaaill AL e
1o Al Gain g1y oai ol asms e e
- Romania, Namibia, and Bosnia-Herzegovina all refer to the “rights
and freedoms” as being unamendable; Germany only seems to in-

clude human dignity, though there is textual support for a broa-
der inclusion of other rights. Sce supra note 129 and accompa-

nying text.
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(1) ROMANIAN CONST., art. 152 (2003) (“(1) The provisions of this
Constitution with regard to the national, independent, unitary and
indivisible character of the Romanian State, the Republican form of
government, territorial integrity, independence of the judiciary, poli-
tical pluralism and official language shall not be subject to revision.
(2) Likewise, no revision shall be made if it results in the suppres-
sion of the citizens' fundamental rights and freedoms, or the safe-

guards thereof.”).
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(1) Note that Kommers suggest that Germany, too, seems to have both a
textual and supra-textual basis for its theory of UCA's, though as the
author has noted, it seems that in practice there has always been a
textual basis for the Federal Constitutional Court’s reference to
UCA's when they are discussed as anything more than dicta. David
Kommers, The Constitutional Jurisprudence Of The Federal Repu-
blic Of Germany, op. cit., and accompanying text. '
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(1) GRUNDGESETZ , op. cit., 128. at art. 20 cl. 4.
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(1) It should also be noted that the Federal Constitutional Court also has
power to conduct both abstract and concrete judicial review. Thus, in
a sense, the FCC has already been inserted into the political arena,
minimizing this criticism of its usage of UCA’s.
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(1) ANAYASA [Constitution] art. 147(1) (1961, amended 1971) (Tur-
key). For an the English translation of the 1961 Turkish Constitu-
tion, as amended in 1971, see The Turkish Constitution As Amended
(Mustafa Gergeker, Erhan Yasar and Orhan Tung trans., Directorate
General of Press and Information 1978), available at
hittp://www.anayasa.gen.tr/196 | constitution-amended. pdf (last vis-

ited Apr. 3, 2006).

Y -



TN syl y i) aal =G5 8 50 s — sl IS — Al A il el

faal dm il o VAT g Ol s i gl el S

il ye V) gy s Sl &y i b Juall 8 0 ) s
AN alad Ll g -

(AY) 3kl (1 Al 5_all b 8- 4 Ay gl AaSaall ala
R ol A sl Al Jilasal) (3 Joadll” Al =il sl (e
Jdl el e da g phaal &) sl cBbaail Sl el L
A Wy yiie ol 8 e il AuSaall o el ARt
il o o Jpmanll eyl () Jlad () A il Dael)
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(1) ANAYASA [Constitution] art. 148(2) (1982) (Turkey). An English
translation of the 1982 Turkish Constitution is available at hitp://
www.b‘yegm.qov.tr/mevzuat/anayasa/anavasa—ing.htm (last visited
Mar. 5,2007). ,

(2) "to resolve on questions regarding constitutionality which might
arise during the processing... of constitutional amendment... sub-
mitted to the approval of Congress.", Constitucion [CONST.] [Cons-
titution] art. 82(2) (1980) (Chile). An English translation of Chilean
Constitution of 1982 is available at hitp://confinder. _rich-
mond.edu/admin/docs/Chile.pdf (last updated Apr. 19, 2005).
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(1) "to adjudicate... as ex officio, on initiatives to revise the Constitu-
tion. ", The Constitution of Romania of 1991 was amended and re-
published, in 2003, with updated denominations and a new number

sequence of the text. For the English translation of both texts, see
 CODICES = database  of  Venice  Commission,  at
};ttp://codiées,.coe.i.nt>; select Constitutions > English > Europe >
Romania (last visited Mar. 23, 2007).
(2) Gheorge Iancu, Doina Suliman and Monica Ionescu, Rapport de la
_ Cour constitutionnelle de Roumanie [Report of the Constitutional
Court of Romania], 2éme Congres de ’ACCPUF [Proceedings of
the 2nd Symposium of ACCPUF], Libreville, September 14-15,
2000), http://www.accpuf.org/congres2/II-RAPPO/rapport_rom. pdf
(last visited Mar. 6, 2007).
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(1) Nicalae Popa, The Constitutional Court of Romania, Twelve Years
of Activity: 1992-2004-Evolutions over the Last Three Years, 7 The
Constitutional ~ Court’s Bulletin (May 2004), available at
http://WWW.ccr.ro/default.aspx‘?page:publications/buletin/7/poga

 (last visited Mar. 6, 2007).

(2) Id.

(3) Art. 148(2) stipulates as follows: “Likewise, no revision shall be
made if it results in the suppression of the citizens’ fundamental
rights and freedoms, or the safeguards thereof” (CONST. art.148(2)
(2001) (Romania), For the English translation, see CODICES data-
base of Venice Commission, at http://codices. coe.int; select Consti-
tutions > English > Burope > Romania (last visited Mar. 23, 2007).

(4) Romanian Constitutional Court, Decision No. 148 of April 16, 2003,
on the issue of constitutionality of the legislative proposal for the re-
vision of the Constitution of Romania, Official Gazette Of Romania,
May 12, 2003, No. 317. The English translation of this decision 1s
available at the website of the Romanian Constitutional Court at
ht';p://www.ccr.ro/decisions/pdf/erL/ZOOS/D148 03.pdf (last visited
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A5t s @l ¥ Ay sl Aol Y cledle oLl i 4S8 5
iy gl Sl s e e dida
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1oy 5am 3y Ay el Dbpaal] A8 Aflmil) 080 (o 5 5 s
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Mar. 4, 2007).

(1) 1d.

(2) Nicalae Popa, The Constitutional Court of Romania, Twelve Years
of Activity: 1992-2004-Evolutions over the Last Three Years, op.
cit., available at http://www.ccr.ro/default.aspx?page=publications/
buletin/7/popa (last visited Mar. 6, 2007).
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(1) " no amendment of this Constitution (including the provisions of Part
I1I) made or purporting to have been made under this article. .. shall
be called in question in any court on any ground.", INDIA CONST.
art. 368 § 4: amended by the Constitution (Forty-second Amend-
ment) Act, 1976, available at http://lawmin.nic.in/coi.htm (last visi-
ted Mar. 18, 2007).
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Minerva usd & Al Llall daSaall Ciaiadf 258 (el aay

Leuli ) ) siaall ey W15 38 el (Mills Ltd. v. Union of India
JSay 4 g e ol e o ) Aeaddl cuals Al

" basic structure of the Constitution * gl (;ul...f)’l Jae XSL@_u’
J—aa « Minerva Mills s & cdaSacdl aus 53 gl 0 of e
=3 Gra il alia 58l anai ¥ Aaigl Lladl AeSaall oY catina Jaa

Creadt ol Al o By gan 380 3y gtaall c Gl 4y s

(1) Minerva Mills Ltd. v. Union of India, A.IR. 1980 S.C., 1789, 1981,
available at http:/judis.nic.in/supremecourt/grydisp.asp?tfnm= 4488
(last visited Mar. 7, 2007). For comments on this judgment, see
Anuranjan Sethi, Basic Structure Doctrine: Some Reflections,
http://sstn.com/abstract=_835165, p. 11-13 (last visited Mar. 4,
2007); Rory O’Connell, Guardians of the Constitution; Unconstitu-
tional Constitutional Norms, 4 J. Civil Liberties 48, 72-73 (1999); S.
P. Sathe, Judicial Activism In India 87 (Oxford University Press

2002).

—1A -



TN oy el il aaall =y 3530 Aala = (5 sl B — Bl 40040 Ao

28 gl Ll AcSaddl of celld imas .ol b aSha Y Daliaidl
Sl V) sl Leaieg ol bl o3a (Y ¢ sl o Al Dt
g (i el e LS el Y ALyl s e (YTA) 3okl om s
Gy ol il (Y et alid 2l ") sl ksl Ol o sehae
asgie " sill ol il psebe of sl O 1388 5 0 sgdall 120
wwwawweu@dpmwﬁmj‘wb

Ln‘)! ‘.g.l&éhn i Sl Kesavananda Bharat1

-1 Snnsol

plaisll dluo Jlasiy gyadams i 1929 042

Al Al o1 a5 (S Dl o DA Gas

uh_uj‘usf)ut_u;uo)hﬂl Ui g A ghaell bl A8ladl
(il 1n b Al all Coaan (s AV el oo clalay s el 5
o ol el st e A A Gy U i Y
il gy Y plal (g slusa el ‘dw o e el e
olal (5l ;}awmj A9 Al L) ) sy N ARA Al

_)j.':._uﬂ%j 4(\°(V~ eL..G d__,xé)\c\°~ ?\_—d ‘_..53._1@.“ J}l\-ﬂ.ﬂ\} AREA

—19 -



YN il g il saad) — o 8 S Gala — (G siad S — Apla®Y) A A dadl

alad Sl gl s 189Y alad il gl 5 Y AYY Gl sl Y]
alad (5 paall Hsialls SVl Hsaalls (1A ple JE)1ATY
i€ 1Y Lo Alise oJoal s3a b ¢ piluall Al ¥ Cua (Al )1 AV
Ol Ay s 485 Galuaialy g Llall (Sl §f 4 sl oSl

.%Jﬁu.ﬂ‘

A Al o1 ) Coanall giudll o3k Lexie ad U8 LAY jaaa

e Aladl =5 5wl (e (rsSy 438 Ay Sl cOLaAll e diladl

) s sV (S e el G e ~ Ll 02
Ozt

(1) For a comparison on the differences of these two models of judicial
review, see Louis Favoreu, Constitutional Review in Europe, in
Constitutionalism And Rights: The Influence Of The United States
Constitution Abroad 38 at 40-42 (Louis Henkin and Albert J. Rosen-
thal eds., Columbia University Press 1990). The same division is
made by Mauro Cappelletti in terms of “centralized” and “decentra-
lized judicial review.” See Mauro Cappelletti, Judicial Review in
Comparative Perspective, 58 CAL. L. REV. 1017 (1970).
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(1) For example, constitutions, laws, codes, statutes, acts, bills, edicts,
legislation, enactments, treaties, conventions, agreements, charters,’
pacts, decrees, decrees having force of law, ordinances, bylaws,
regulations, rules, rulings, decisions, verdicts, orders, directives, cir-
culars, measures, principles, guidelines, instructions, standards,

- statements, announcements, proclamations, pronouncements, decla-
rations, settlements, resolutions, etc.

(2) Express mention of one thing implies the exclusion of another:
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(1) Conseil Constitutionnel [CC] (Constitutional Council) decision no.
1962-20DC, November 6, 1962, Recueil Des Decisions Du Conseil
Constitutionnel [hereinafter REC.] [Constitutional Council Reports]
27 (1962). The original French text is available at
htip://www.conseil-constitutionnel.fr/ decision/1962/6220dc.htm
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(last visited Mar. 5, 2007). An English translation can be found in
Comparative Counstitutionalism: Cases And Materials 97-98 (Nor-
man Dorsen et al., eds., Thomson West 2003).

(1) Conseil Constitutionnel [CC] (Constitutional Couneil) decision no.
2003-469 DC, Mar. 26, 2003, Recueil Des Decisions Du Conseil
Constitutionnel [REC ] [Constltutlonal Council Reports] 293 (2603).
The original French text is available at http.//www.conseil-
constitutionnel. fr/decision/2003/2003469/2003469dc htmi (last * visi-
ted Mar. 5, 2007). An English précis of this decision is available in
CODICES database of Venice Commxsslon at htm //COdlCGS coe.int
(FRA-2003-1-004).

(2) See the original French text of the grounds of apphuants ‘available at
http://www.conseil-constitutionnel. fr/demsmn/2003/20034()9/
saisine.htm (last vmted Feb 21, 2007)
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(1) Conseil Constitutionnel [CC] (Constitutional Council) decision No.
2003-469DC, Mar. 26, 2003, Rec. 293.
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(1) Constitution of The Republic of Hungary (Act XX of 1949 as revised
- and restated by Act XXXI of 1989), Art. 32/A. An English transla-
tion of Hungarian Constitution is available in CODICES database of
Venice Commission, at http://codices.coe.int; select Constitutions >
English > Europe > Hungary (last visited Mar. 4 2007).

(2) Act No. XXXII of 1989 on Constitutional Court, Art. 1. An English
translation of this law is available in CODICES database of Venice
Commission, at hitp:/codices.coe.int; select Laws > Enghsh > Eu-
~ rope > Hungary (last visited Mar. 5, 2007).

(3) Hungarian Constitutional Court, Decision of Feb. 9, 1998 No
1260/B/1997, Alkotménybirdsagi Kozlony [Official Digest]),
2/1998. An English précis of this decision is available in CODICES
database of Venice Commission, at <http: //codlces coe. mt> (HUN-
1998-1-001) (last visited Apr 9, 2007)
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ki Ul gl adky Ay sl 208,50 sl ol o S (S
Supreme Ll 4_oSad) dda w53 & sieal) LB Gl il o
) i e aSaa Al g Guds High court 4l daSadll Court
o sl A palaia¥l Bl Led (Jaadh «elld gay  Auanadie
aﬁm_; e S0 Al iU sy ) 7 seill 4l gl Y1 el
Al paba Y e il o @l g s Saped) zasall
) High court &) deSaaly Llall AeSaall o IS () &) st

(1) The English translation of this decision is available at the official
web site of the Constitutional Court of Slovenian Republic, ar
http://odlocitve.usrssi/usrs/us-odl.nsf/o/8EBF190DIE2 1 29ECC
12571720029D40D> (last visited Mar. 6, 2007).

(2) Irish Constitution (Bunreacht Na Héireann) [Ir. CONST.,] 1937, art.
34, available at http://www.taoiseach.gov.ie/index.asp?docID =262
(last visited Mar. 6, 2007).
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bl Adladl 408 1 o8 el 13¢1s .and special jurisdiction
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High, A lladl iSaall () ol Ulall AaSaall () o1 gas el o (40350
Lslell Gl 4 j0 o g3 aSall 8 dsnl ole xSt 3 5 .Court
<4 g« Riordan v, 'An Taoiseach s gé «Supreme Court

2 ) gl et ) i A5 ) Al Gl Y Lo ASa) 4

iads de aealil) Qo Ay s e u*L pil ol Ay
e VIAA e Y ade sl ad 8 Juae P! Uws
REL VRSNSOIV ¢ gsojwuwﬁwwr uw”uj RLE uuhf
Gl o pedas Lda.ﬂ iuSadl e Denis Riordan _u..uli il 3
5 5wll GIL_4e the Constifution Act }uﬂ\ o y‘.s] )uc gl
Ll e of e e e EV 5 s e 2 ‘ulﬁ el

o) duell o e lpab ) e cllall 1 cud ) 2l Y1

(1) Riordan v. An Taoiseach [1999] IESC 1 (May 20, 1999, Appeal No. .
202/)8) (Ir.), avallable at  http: //WWW bailii. OI',Q{/IG/CEISCb/IESC
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il yaay oo g g e o kel e el (Se Y
i i e ol e G5 i) Jpd o Bill (L)
4 d ‘(‘)(i‘k 5.5) saldl o 9—eial \Eééj "Q)&L';S" - (£1) sald ik
sl Jpa =5 4 bunreacht ) Gl e e S 0 phay
iy b 0sS O 13 Jies Aagaa 4y ey condll agle G
gl e (IS 5.4) sl 4l kel 5l e LS B

(1) Article 46 of the 1937 Irish Constitution regulates the procedure of
the constitutional amendment.

(2) Section 5 of the Article 46 stipulates as follows: “A Bill containing a
proposal for the amendment of this Constitution shall be signed by
the President forthwith upon his being satisfied that the provisions of
this Article have been complied with in respect thereof and that such
proposal has been duly approved by the people in accordance with
the provisions of section 1 of Article 47 of this Constitution and
shall be duly promulgated by the President as a law” (Ir. Const,,
1937, art. 46 § 5).

(3) Section 4 of Art. 15 of the 1937 Irish Constitution states as follows:
«“1° The Oireachtas shall not enact any law which is in any respect
repugnant to this Constitution or any provision thereof. 2¢ Every law
enacted by the Oireachtas which is in any respect repugnant to this
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A8 oI ) LealSal e ey el Wlall Ay sl aSadl) il i
a—s Akl o Aba¥l Ll Al e 5 abiall & sauall sl g8l

Aol (b LS . sade je 5 Ay de g Aalu o ) sil

Constitution or to any provision théreof, shall, but to the extent only
of such repugnancy, be invalid (Ir. Consr., 1937, art. 15 § 4).
(1) Riordan v. An Taoiseach [1999] IESC 1, available at http://www.
bailii.org/ie/cases/IESC/1999/1 html (last visited Mar. 6, 2007).
) A gl sl JBal Qs e ) ol (a3l (V)
NARE ol b 0 Auda Ay ygiuin A8l V0 A3 YV AR Al -

Coa 85 189% pran 0 VY G s (g ALl 10 A3 VY ) Byl ~
Ty gimdl AaSaal) ol Hsiaal ol el aSall 1 b Ll ) gieal) deSadl
Gue i Al e Jlosa b el ) i) AeSadl) 35 1 pea 3 (LaadlS Llal
dalu ) L3 g Gy o g b e w.ig,sm\ ua@suxc—aw,mn
A sl Lgiadla gan 8 Ghl) Al el ) ) Ayl

—-AY -



RS O})’:A‘Mmm; aandl =0 383 Gl — (sl A — dpobiaiBY) A S Al

Jomi el T by ) gimnall st e 5 pabeall Ay ssall Dol 448,
1iSaall
L‘! _)‘,.wﬂsu;a\/“\ adwiuaaﬁjyuje.\ues;“c_ﬂbucm‘w;}

MSA.J ‘UYJQJ-\A‘JJXA.AU}SJ J}.ua.\tu,q\/‘\ saldll d\.\‘)w.ﬂ(ﬁwes_)-“&.llb
Lo b gay ool 13 iy Lpualoatial avey eliadl ey Laa Llall &y ) sl
u‘JaJ\Hgﬂu@M)wﬂ\mVT salall et Jhaed b e 13 J&
)_huud\m)y_ui\wtuaW$dUmuccﬁ —s 5 su —3 dlal
Aals el Y sy L o.)b._ouga.}_g‘ Dsiaall Jaasd g Laat <55

g 2o odgd Alia Y (Ll 53 5ike

‘J—AH‘—.&X&“MJ}M&‘M‘U&)&(}M‘@‘WM}

aof gl Al Al a8 ge Jad (S S 1Y 4 d)mj ‘UA}AJ
1a s (S Y Al sl Apapaldl) Akl wﬁu\ i s
sl oY gl @mm_,“ﬁu\ L_.u\.:.lu“ wu i gl
KPec) da\ L;.\M-i_j‘ Mﬁum\yu@zus.u&\ ).uLmql\ UL* AJLu s _radl
ke ;}ms 23 g oeala of Ulall A sl uSall IS LRI
alas gy (AISE aﬂnm&mmwcﬁjwﬂwmm@u@u

; ,sssu,aa@w\ma,hsj,uo,s:‘m)xmg,jm\&ms
o)\.n\omde\/\/\?s) daaal GLM\A.U}MJ\AM\()

—AY -



XY gl ol saal = 5518 0 Rmals — (5 sind) K — BloatV i i) Ao

(\)J}'wﬂi

AN alkoll
05 09 " Ligili" g ypiiamall Sllgansll Leiel gy J3

iy icusll palaoll dsld lac L]

JL(_; GiSae a_wmn Dl Al A ) o d}s.“
oo Jl 6 (S5 Ay sinaall Dlaal) 4 Aol &) sial] Aadl J iy
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(Mthe constitutionality of laws "ol sall" 43 ) s 4 5 paliaidl]
A8 5 i) Al mleail gy of (S b L S 63 sl
s e LY S af sl Caill 13 Jhe (e A siaall DLl
o o 8 Qe i sieall el el 84 1Y eyl Jsad
o3 8 ¢l ARS8 A gl cDlael 15y oS 1Y Al dlld ina g
s o Aala (5 ey sl (Sladl) Al g (Ll (S R

uac"»t"\ cz\.ujv.“ ‘L.A.G_Ax J\Ac@aﬂ\;@_}hﬂ‘ \.&.U‘PUAZJQJM;JJ
(2) (Economica & Presses universitaires d'Aix-Marseille 1993).

(3) For example, art. 93 of the German Basic Law, art. 140(1) of the
Austrian Constltutlon and art. 147 of the 1961 Turkish Constitution.
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laws of Ayl cdur el s 8 o s ab Y o Y
ordinary laws il o sl y constitutional amendments
(ol 58 038 (B (peadiiall JSAN 5 el saYl (Bl Lad 4L50
Jaid Ay il el oY i cAilisa Legd A0 5 0 8
Al s g8l 2 50 alu 8 ef A s

cllaias 8 Leal p oSa Ay siaeal) Dl ol U ST daa o LG
Sl gy sl Sladl Al Lelind) oS 3 gas (o slE

(1) "this Basic Law may be amended only by a law expressly modifying
or supplementing its text.", Grundgesetz [GG] [Constitution] art.
79(1) (1949) (F.R.G). An English translation of the 1949 German
Basic Law [Grundgesetz fiir die Bundesrepublik Deutschland] is
available in CODICES database of Venice Commission, at
http://codices.coe.int/; select Constitutions > English > Europe >
Germany (last visited Mar. 20, 2007).
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Lstrictissimae interpretationis

Slie] el ABE il dgay (5 s (A AL ol dagl at s
iy gl 5 (ALl By ) el oSl calle g ol A il el
el S OIS 1 Ly alal i e Y Y1 Y RS

i g Sl o el ¢ g ol sl Dl

T Ll b caStaal aded e Loy ¢y gl DGasall A8 )1 paliainly

il g ) sl e Dbl o3 G (520 g Lunaly

(1) Exceptions must be interpreted in the strictest manner.
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(1497 gle £ 1987 Jupd YA A83Y Jod YY AV e Vo d
T (e g+l s g (530 ool Ay giasal) Dbl =Y e € Gujle ¥
i sl Dl clS 1Y Lo Alie culS 1Y e i 23 b ad
(Dl e aslie 2 o) ¢l asdl wdhae B leal ) Se
s e I ul a il mdbiae il Biecs (el 8 AaSaal) (3
Il gl Ll oS1s cpalall 0l G gl 1B Gl cJady Alan
Dl ) )l el AL St s jea (aai
o ald 35 ALl Ay ) gl AeSaal) il 1Y Al ol Y ey (R sl
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(1) "the formal and material compatibility of federal or land legislation
with this Basic Law.", GRUNDGESETZ [GG] [Constitution] art.
93(1)(2) (1949) (F.R.G).
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ol By s 25y Al By ) Al S5 O sbasad
o ot e s -a federal or land law "l S e bl ol
constitutional laws 4y siwdll (i) 98l <l yaas JSA:{?I saldl 228 o
J_Sad)) el 23 «Constitutional provisions &) siwill a sadl 4
adany sni e "ol s llame gy Ay baail &y sl
iy sl ol 58 Gl Sl A alall ol A B8 ad eday
A aSad) S5 A 13 A L cqual B ey R el G gl
s et ol o sl alhaae iy Gl 8 &bl i) gl
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(1) BUNDES-VERFASSUNGSGESETZ [B-VG] [Constitution] art.140,
¢ 1 (Austria). An English translation of the 1920 Austrian Federal
Constitution (Bundes-Verfassungsgesetz) is available in CODICES
database of Venice Commission, at http://codices.coe. int; select
Constitutions > English > Europe> Austria (last visited Mar. 20,

2007).
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(1) "the Constitutional Court shall review the constitutionality of laws.",
ANAYASA [Constitution] art. 147 (1961) (Turkey). For an the En-
glish translation of the 1961 Turkish Constitution, before amend-
ment of 1971, see Constitution of the Turkish Republic (Sadik Bal-
kan, Ahmet E. Uysal and Kemal H. Karpat trans., 1961), available at
http://www.anayasa.gen.tr/196 1 constitution-text.pdf ~ (last visited
Mar. 20, 2007).

(2) 8 ANAYASA Mahkemesi Kararlar Dergisi [hereinafter AMKD]
[Reports of the Decisions of the Constitutional Court] 313 (1970).

(3) 9 AMKD 416 (1971).

(4) 8 AMKD 313, at 322 (1970); 9 AMKD 416, at 428-429 (1971).
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Marbury v. i duaill 8 cunl A5 a1 Llell Al of Y
e L3y D 5 B Ay ) i 465 paleaisly e L «<Madison
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(1) See, €. g. Kemal Gozler, Judicial Review of Constitutional Amend-
ments, A Comparative Study, Ekin Press, 2008.
(2) 5 U.S. (1 Cranch) 137 (1803).
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G oSl ) gaa e ) g ued B | «Hollingsworth v. Virginia

(1) 3 U.S. (3 Dallas) 378 (1798).
(2) Walter Dellinger, The Legitimacy of Constitutional Change: Re-
thinking the Amendment Process, Harv. L. Rev. 386, 403 (1983).
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(1) "was never submitted to the President for his approbation ", 3 U.S. (3
Dallas) 378, at 379 (1798).

(2) "the negative of the President applies only to the ordinary cases of
legislation: He has nothing to do with the proposition, or adoption,
of amendments to the Constitution.”, Id. at 382.

(3) 1d.

(4) State of Rhode Island v. Palmer, and Seven Other Cases, 253 U.S.
350 (1920). '
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L_ulall Dillon all 238 35 .the National Prohibition Act kbl
o writ of habeas sa—a) al o Aead ol Jsiall BV PR
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(1) Article V stlpulates as follows: “The Congress, whenever two thirds
of both Houses shall deem it necessary, shall propose Amendments
~ to this Constltutlon 7 (U.S. CONST. art V). )
DJ}AA_A ?J)d‘ J.::.“ L,? cquorum L_\\.a.aﬂ‘ J}z.a; u‘:\).\ﬂb cdl:.d\ 2\.1.1.1.)5.\ ‘e.\l';j (\‘)
' ‘ el slied) dsaal prz‘ :
(3) 253 U.S. 350, at 386 (1920).

(4) 256 U.S. 368 (1921).
(5) Ex parte Dillon (D. C.) 262 Fed. 563, quoted in 256 U.S. 368, at 370

(1921).
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(1) Sec. 3 of the Eighteenth Amendment provides as follows: “This arti-
cle shall be inoperative unless it shall have been ratified as an
amendment to the Constitution by the legislatures of the several Sta-
tes, as provided in the Constitution, within seven years from the date
of the submission hereof to the States by the Congress” (U.S.
CONST. amend. XVII, § 3). '

(2) "Whether a definite period for ratification shall be fixed, so that all
may know what it is and speculation on what is a reasonable time
may be avoided, is, in our opinion, a matter of detail which Congress
may determine as an incident of its power to designate the mode of
ratification. It is not questioned that seven years, the period fixed in
this instance, was reasonable, if power existed to fix a definite time;
nor could it well be questioned considering the periods within which
prior amendments were ratified” (256 U.S. 368, at 376 (1921)).

(3) 256 U.S. 368, at 371 (1921).
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a o asdaall s o sde el daxily dlad cnll ode (3le
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S Y it 12 O el il M .cohventions G yaiga
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Gl Yl i ol el I denie il siall aal g A
chnlee D e lede el cony 3 Y1 o 5 pale il saaidl

(1) 1d. at 376.
(2) 1d. at 377.
(3) 282 U.S. 716 (1931).
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:(") Coleman v. Miller duad -

st ade lal ¢ il Shaxd VAYE sis b ey S

Tl cus VAYe Lyl L5 fChild Labor Amendment "Jikll Jee
Aawe s bl g oz il el 13g0 Uadl 5 11 8 GubaailS A3 53 Ay 00
the Secretary of State of sasiall ¥ il o S () )3l (e 48isa
Cira =) ATY Ly ol —lie sde 8 2, Pthe United States
aly oyt el d.a.\...:u.“ @y o S 3 g il gl
Ay 8 il e G slinel &30 & sl (e (g0 Mpnme c e s

i s sea ad ) DA e Geaal 138 Ao g e (B ] ginde GulilS

- (1) Id. at 719.
(2) 1d. at 730.

(3) 307 U.S. 433 (1939). ‘

(4) Child Labor Amendment provided that “Congress shall have power
to limit, regulate and prohibit the labor of persons under eighteen
years of age” (H.R.J. Res. 184, 68u Cong., 1« Sess., 43 Stat. 670
(1924), quoted Walter Dellinger, The Legitimacy of Constitutional
Change: Rethinking the Amendment Process, op. cit., at 389).

(5) 307 U.S. 433, at 435 (1939).
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(1) Id. at 436.
(2) 1d. at 437.
(3) Id. at 451.
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(D il (5 sl Qe ) 408 5y 3l La Atledl

e Caaad] 38 A ) Wall Aol ) laialy oJs) (Sas

il 3 Ll A il el 6 8 dadiall el Y AL

National " Hollingsworth v. Virginia :Ll= § —2d Dy
United States v. !Dillon v. Gloss{“Prohibition Cases

™) Sprague

M Coleman v. Miller dsa 3 o Al Caad y (Jilial A
Child Labor dJ—ihl Je (haai 3l A jnY! Al W 306,
Ja e Jaas ale sl g asd @ o ) 13l Amendment

(1) 1d. at 454.

(2) "the Congress in controlling the promulgation of the adoption of a
constitutional amendment has the final determination.”, Id. at 456.

(3) 3 U.S. 378 (Dall.) (1798).

(4) 253 U.S. 350 (1920).

(5)256 U.S. 368 (1921).

(6) 282 U.S. 716 (1931).

(7)307 U.S. 433 (1939).
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0

(1) 1d. at 454.

(2) Article 44(1) of the Austrian Constitution provides as follows: “Con-
stitutional laws or constitutional provisions contained in simple laws
can be passed by the National Council only in the presence of at
least half the menibers and by a two thirds majority of the votes cast;
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they shall be explicitly specified as such (‘constitutional law’, “con-
stitutional provision’)” (BUNDESVERFASSUNGSGESETZ [B-
VG] [Constitution] art.44, 1 (Austria). An English translation of the
1920 Austrian Federal Constitution (Bundes- Verfassungsgesetz) is
available in CODICES database of Venice Commission, at
http://codices.coe. int; select Constitutions > English > Europe >
Austria (last visited Mar. 20, 2007).

(1) See generally Alexander Somek, Constitutional Theory as a Problem
of Constitutional Law: On the Constitutional Court’s Total Revision
of Austrian' Constitutional Law, Vienna Working Papers in Legal
Theory, Political Philosophy, And Applied Ethics, No. 7, Vienna
1998, available at hitp://www juridicum.at/component/ _ op-
tion.com docman/task.doc_download/gid,21/Itemid, 91/ (last visited

~ Tuly 26, 20006). ‘ . 7
(2) Article 44(3) of the Austrian Constitution stipulates as follows: “Any
total revision of the Federal Constitution shall upon conciusion of
 the procedure pursuant to Art. 42 above but before its authentication
by the Federal President be submitted to a referendum by the entire
nation” (BUNDESVERFASSUNGSGESETZ [B-V(] [Constitution]
art.44, 9 3 (Austria). See supra note 33). _

(3) SAMMLUNG DER ERKENNTNISSE UND BESCHLUSSE DES
VERFASSUNGSGERICHTSHOFES [hereinafter V{Slg], [Reports
of the Decisions of the Federal Constitutional Court], No. 2455, quo-
ted in Taylor Cole, Three Constitutional Courts: A Comparison, 3
AM. POL. SCI. REV. 963, 974 (1959).
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(1) Sylvie Peyrou-Pistouley, La Cour Constitutionnelle et le Controle de
la Constitutionnalite des Lois en Autriche [The Constitutional Court
and the Control of the Constitutionality of Laws in Austria] 176
(Economica 1993).

(2) "since, in general, any standard for such an examination is missing.
" V{Slg, No.2455, quoted in Cole, supra note 36, at 974.

(3) V£Slg, No. 2455, quoted in Peyrou-Pistouley, La Cour Constitution-
nelle et le Controle de la Constitutionnalite des Lols en Autriche, op.

Cit., at 176.
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(1) V{Slg, No. 2455, quoted in Otto Pfersmann, La révision constltu-
tionnelle en Autriche et en Allemagne fédérale: théorie, pratique, li-
mites [Constitutional amendment in Austria and Federal Germany:

- Theory, Practice, Limits], La Revision de la Constitution [Amend-
ment of the Constitution] 7, 40 (Economica & Presses universitaires
d'Aix-Marseille 1993).
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(1) ViSlg, N.2455, quoted in Cole, supra note 36, at 974.

(2) VfSlg, 29, V 102/88, quoted in Siegbert Morscher, La hiérarchie des
normes constitutionnelles et sa fonction dans la protection des droits
fondamentaux [The Hierarchy of Constitutional Norms and its Func-
tion in the Protection of fundamental Rights], (Ulrike Steinhorst
trans.), 6 Annuaire International de Justice Constitutionnelle 25, 34
(1990). T

(3) Bundesgesetzblatt [Official Gazette of Federal Laws], 1987/281,
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quoted in Pfersmann, supra note 40, at 38.

(1) VfSlg, 29, V 102/88, quoted in Morscher, supra note 42, at 34.

(2) VfSlg, 11.829, quoted in Pfersmann, supra note 40, at 39; G 72, 102-

104, 122-125, 136, 151-160/88, quoted in Morscher, supra note 42,

at 35. '

(3) BUNDESGESETZBLATT [Official Gazette of Federal Laws],
1986/106, quoted in Pfersmann, supra note 40, at 39.

(4) V{SIg, 11.829, quoted in Morscher, supra note 42, at 35.
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(1) G 12/00, G 48-51/00. An English précis of this decision is available
in CODICES database of Venice Commission, at http://codices.
coe.int (AUT- 2001-1-003) (last visited Mar. 21, 2007).

(2) Paragraph 126a of the Federal Procurement Law (Bundesvergabege-
setz), quoted in the decision of March 10, 2001 of the Austrian Con-
stitutional Court, available in CODICES database of Venice Com-
mission, at http://codices.coe.int (AUT-2001-1-003) (last visited
April 5, 2007). : ‘

(3) "the loss of the Constitution’s normative power...violates the rule of
law", Decision of March 10, 2001, G 12/00, G 48-51/00. See supra

note 48.
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(1) 8 AMKD 313 (1970).

(2) RESMI GAZETE [OFFICIAL GAZETTE], Nov. 12, 1969, No.
13349,

(3) 8 AMKD 313, at 322-323.
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(1) Id. at 325-332.

(2) 9 AMKD 416 (1970).
(3) RESMI GAZETE [OFFICIAL GAZETTE], Apr. 22, 1970, No.

13578.
(4) 9 AMKD 416, at 426.
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(1) ANAYASA [Constitution] art. 147(1) (1961, amended 1971) (Tur-
key). For an the English translation of the 1961 Turkish Constitu-
tion, as amended in 1971, see THE TURKISH CONSTITUTION
AS AMENDED (Mustafa Gergeker, Erhan Yasar and Orhan Tung
trans., Directorate General of Press and Information 1978), available
at  http://www.anayasa.gen.tr/1961constitution-amended.pdf  (last
visited Apr. 3, 2006).

(2) 13 AMKD 403 (1975).
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(1) 1d. at 447-448.

(2) 14 AMKD 118 (1976).

(3) Id. at 252-285.

(4) ANAYASA [Constitution] art. 38(2) (1961, amended 1971) (Tur-
key). See supra note 60. _
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(1) 14 AMKD 118, at 134-136 (1976).
(2) Id. at 274-276.

(3) Id. at 274-276.

(4) 15 AMKD 106-131 (1977).
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Gk o «ed 35 .Supreme Council of Prosecutors Cpeaall
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(1) ANAYASA [Constitution] art. 144 (1961, amended 1971) (Turkey).

(2) 15 AMKD 444 (1977).
(3) ANAYASA [Constitution] art. 137 (1961, amended 1971) (Turkey).
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o U T eny e Aol (e s AT 8 ny ALl (5 sean)
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(1) ANAYASA [Constitution] art. 147 (1961, amended 1971) (Turkey).
See supra note 60.
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(1) Exceptions must be interpreted in the strictest manner
(2) This is based on the Constitutional Court’s interpretation of “formal
regularity”. el
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PURYINE UL TS RUPWORP PR YRR T JRESTRARSTE ST
b jlgel & sl —VAAY Gl S Dl geual g o dlld 44
DHa "ad ey Ak eie sl o (bl Ay ) Aol s
"S-l Lad A8 ) "rdlas Jas (ol A e bl 5]
Al " A8 uati® halall 0] e 5 .review in respect of form
518 s Cuy ol 5 1D Adleiall B Y) OIS 1Y Lo pand o "AICA]
5 Alasisdll el aY) Jb b il e gag el shall g8 1Y Ly
Jok b S Ay gl BeSaall gkt Y ol Gty g pal s

(1) "shall be restricted to consideration of whether the requisite majori-
ties were obtained for the proposal and in the ballot, and whether the
prohibition on debates under urgent procedure was complied with.",
ANAYASA [Constitution] art. 148(2) (1982) (Turkey) An English
translation of the 1982 Turkish Constitution is available at
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http://www.byegm.gov.tr/mevzuat/anayasa/ anaVasa—in g.htm (last
visited Mar. 5, 2007).
(1) 23 AMKD 282 (1987).
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e Ailite dae guinge 158 (Al gea ¢ piludl ans Gl e

s e iladll any aB o5 3] B lms gl daedll Al
G—shb —c @l dmmutable principles "Jpil LR e pgabual
o A 0B Jaa e celld o sl paguat Gan Jpal s
e 119 sy DV A0A JLa) il sl e (AR) Balal Jba

oY u.ac\‘~~1 c@_)ﬂ‘ :\.u:@.;“ ch @ij‘jj‘:uu‘
YA dla o ety edsall Jilus g2 A s gall o gl addl) B sl aal ()
?\)GJ}:’L\&JM Jawd die Le.:u.u\.uml\ _))AJ\) Ole guin o (panaly r)_g'.'u.)
Rigaux (M.F.), La théorie des limites matérielles a I’ exercice de la
fonction constituante, Bruxelles, Larcier, 1985, p. 45, Cité par Ke-
mal Gozler, Le pouvoir de révision constitutionnelle, op.cit.,
p. 118.

(2) For an inventory of these limits, see Marie-Francoise Rigaux, La
Theorie Des Limites Materielles A L'exercice De La Fonction Cons-
tituante [Theory Of Substantial Limits On The Exercice Of The
Constituent Power] 41-93 (Larcier 1985) ; Kemal Gozler, Le Pou-
voir De Revision Constitutionnelle [Power Of Constitutional
Amendment] 287-310 (Presses universitaires du Septentrion 1997).

(3) 1958 CONST. art. 89 (France), available at http://www. assem-
bleenationale. fi/english/8ab.asp> (last visited Mar. 21, 2007).
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(1) COSTITUTIZIONE [COST.] art. 139 (1947) (Italy), available at
http://www.oefre.unibe.ch/law/ icl/ it00000_.html (last visited Mar.
21, 2007). v

(2) CONSTITUICAO [CONST.] art. 288 (1975) (Portugal), available at
http://www.parlamento.pt/ingles/cons%5Fleg/crp_ing/index. _html
(last visited Mar. 15, 2007).

(3) ANAYASA [Constitution] art. 4 (1982). An English translation of
the 1982 Turkish Constitution is available at http:/www.byegm.
gov.tr/mevzuat/anayasa/anayasa-ing. htm (last visited Mar. 5, 2007).

(4) GRUNDGESETZ [GG] [Constitution] art. 79(1) (1949) (F.R.G). An
English translation of the 1949 German Basic Law [Grundgesetz fiir
die Bundesrepublik Deutschland] is available in CODICES database
of Venice Commission, at http:/codices. coe.int/; select Constitu-
tions > English > Europe >Germany (last visited Mar. 20, 2007).
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(1) "no state, without its consent, shall be deprived of its equal suffrage

in the Senate. "
(2) CONST. art. 128(6) (1900) (Australia), available at hitp:/www.
anh.gov.au/senate/general/constitution/chapterS,htm (last reviewed

May 21, 2003).
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(1) ANAYASA [Constitution] art. 4 (1982). See supra note 5.
(2) ANAYASA [Constitution] art. 148 (1982). See supra note 5.
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(1) Article 1 of the German Basic Law provides as follows: “(1) The di-
gnity of man is inviolable. To respect and protect it shall be the duty
of all public authority. (2) The German people therefore uphold hu-
man rights as inviolable and inalienable and as the basis of every
community, of peace and justice in the world. (3) The following ba-
sic rights shall bind the legislature, the executive and the judiciary as
directly enforceable law” (GG [CONSTITUTION] art. 1 (F.R.G.).

(2) Article 20 of the German Basic Law stipulates as follows: “(1) The
Federal Republic of Germany shall be a democratic and social fede-
ral state. (2) All public authority emanates from the people. It shall
be exercised by the people through elections and referendums and by
specific legislative, executive and judicial bodies. (3) The legislature
shall be bound by the constitutional order, the executive and the ju-
diciary by law and justice. (4) All Germans have the right to resist
anybody attempting to do away with this constitutional order, should
no other remedy be possible” (GG [Constitution] art. 1 (F.R.G.). See
supra note 6).
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(1) Nigel Foster & Satish Sule, German Legal System And Laws 198
(3rd Ed., Oxford Univ. Press 2003).

(2) Sammlung Der Entscheidungen Des Bundesverfassungsgerichts [he-
reinafter BverfGE] [Federal Constitutional Court Reports] 30, 1
(1970). An English translation can be found in Comparative Consti-

tutional Law: Cases And Commentaries 659-665 (Walter F. Murphy
& Joseph Tanenhaus trans. & eds., St. Martin’s Press 1977).

(3) Bundesgesetzblatt [Federal Law Gazette] I, 709, quoted in FOSTER

& SULE, supra note 13, at 551).
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(1) BVerfGE 30, 1 (1970). See English translation by Renate Chestnut

in Comparative Constitutional Law: Cases And Commentaries, su-
pra note 14, at 661.
(2) Id. at 662.
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(1) Id. at 661.

(2) Id. at 662.

(3) Tt is suitable to note that the new version of the Article 10(2) was
challenged also before the European Court of Human Rights, in the
case Klass v. Germany. The European Court reached the same
conclusion. The Court found that the aim of the constitutional
amendment (art. 10(2)) “is indeed to safeguard national security
and/or to prevent disorder or crime in pursuance of article 8, para.2
of the European Convention of Human Rights.” The Court conclu-
ded that “the exclusion of judicial control does not exceed the limits
of what may be deemed necessary in a democratic society”, because
the parliamentary control of surveillance measures is sufficient “to
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23 5 ¢ Individual legal protection'd all 4z 18l Abeall s o( V!
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exercise an effective and continuous control” (Klass and others v.

Federal Republic of Germany, Judgment of September 6, 1978, Se-
ries A, No. 28, § 46, 56, available in HUDOC database at

http://cmiskp.echr.coe.int/ (last visited Mar. 21, 2007).

(1) An English translation of the dissenting opinions can be found at
Comparative Constitutional Law: Cases And Commentaries, supra
note 14, at 663-65.

(2) Justices Geller, Dr. von Schlabrendorff and Prof. Dr. Rupp. See 1d. at
663.

(3) Id. at 663-65.
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o sl LY A B e 3 Al AL O e et (V44
LSk caila e ol giad e ¥ 1988 Hle (J 1460 Gl (e s gl
salal (a () 5ol 3 saalaall (g palll 12 il ) 5 5 Loleay)
DN 5 bl (5 steal) il G ga (il O e M (rev)
Dl e 5 yde day ) cad 35 (sl Biaxd) VA9 adan YV E
e A ad A sl AeSaddl Al Gaill 1 e agiSle e 3 g
Qalldy (g sioall Janl 138 ol DLl oY 50 il A i 5523 Gk

.‘;wtwy‘ sl e (VA) kel (e ()5l

(1) BVerfGE 84, 90 (1991). Combined Nos. 1 Bvr 1170/90, 1174/90,
1175/90. For comments on this decision, see Charles E. Stewart,
" and Reform" Decision, 85 AM. J. INT’L L. 690 (1991); Jonathan
J. Doyle, A Bitter Inheritance: East German Real Property and the
Supreme Constitutional Court’s “Land Reform” Decision of April
23, 1991, 13 MICH. J. INT'L L. 832 (1992).

(2) Article 143(3) provides as follows: “Notwithstanding paragraphs (1)
and (2) above, article 41 of the Unification Treaty and implementing
provisions shall remain valid in so far as they provide for the irre-
versibility of encroachments upon property in the territory specified
in article 3 of the said Treaty” (GG [Constitution] art. 143(3) (1982).
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(1) Michel Fromont & Olivier Jouanjan, République fédérale d'Allema-
gne [Federal Republic of Germany], 7 Annuaire International de Jus-
tice Constitutionnelle 362, 372 (1991).
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“Land Reform IT7:(vaa% S, 1A g -v

e chaa @ o2 i Gl ) g g se il AN 38 Bley
Ol e (1 8F) okl e (1) 5Ll b S cpead (e p )
s ysall b ey i Al o i Y 63l shoadl Tasd Sl JSin bl
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(1) Charles E. Stewart, "Land Reform" Decision, op. cit., at 696.

(2) BVerfGE 94, 12 (1990) (BvR 1452/90, 1459/90 and 2031/94). An
English précis of this decision is available in CODICES database of
Venice Commission, at http:/codices.coe.dnt (AUT-1996-1-009)
(last visited Mar. 18, 2007).
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(D) Id.

(2) 2 BVR 1938/93; 2 BvR 2315/93. An English précis of this decision is
available in CODICES database of Venice Commission, at
http://codices.coe.int (GER-1996-2-014) (last visited Mar. 15, 2007).
See also “New Political Asylum Law Found Constitutional Press
Release 27/96 from 14 May 1996” available at http://www.jura.uni-
sb.de/Entscheidungen/abstracts/asyl.html (last visited Mar. 14,
2007). For comments on this decision, see Bardo Fassbinder, Ger-
man Federal Constitutional Court, May 14, 1996: Three Decisions
Concerning German Law of Political Asylum. 91 AM. J. INT’'L L.
355 (1997); Reinhard Marx & Katharina Lumpp, The German Cons-
titutional Court's Decision of 14 May 1996 on the Concept of ‘Safe
Third Countrie’ — A Basis for Burden-Sharing in Europe? 8 INT. J.
REFUGEE LAW 419 (1996); Vicki Traulsen, The German Federal
Constitutional Court's Decision on Asylum Law, 39 German Year-
book of International Law 544 (1996).
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V(1) V1] saldll gt e ey ool O e (V) Balall) Ay
T ST s e (VR) Balall e () 5l Skt JSn

@JPJ\ i Sadll o al bl SSall jsaa gl iy By

BvR gl 8 4 [() V1] sabally ey o & T o8 Anlaly) Ad ol
salall e 200D 5 el ol Asal cui ¢ 2 BYR 1508/93 «Y1507/93
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( ) so—aal s Y - )a secure State of origin il 4l ;e

(1) Under Article 16a(3), a “secure state” is a state “where the legal
situation, the application of the law and the general political circum-
stances justify the assumption that neither political persecution nor
inhumane or degrading punishment or treatment takes place there.”
These states will be determined by legislation requiring the consent
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of the Bundesrat (GG [Constirumion] art. 16a(2) (FR.G.).

(1) Decision of May 14, 1996, 2 BVR 1507/93, 2 BvR 1508/93. English
précis of these decisions are available in CODICES database of Ven-
ice Commission, at http://codices.coe.int (GER-1996-2-015) (last
visited Mar. 12, 2007).

(2) Decision of May 14, 1996, 2 BVR 1516/93. An English précis of this
decision is available in CODICES database of Venice Commission,
at hitp://codices.coe.int (GER-1996-2-016) (last visited Mar. 12,
2007).
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(1) 1 BvR 2378/98, 1 BvR 1084/99. An English précis of these decisions
are available in CODICES database of Venice Commission, at
http://codices.coe.int (GER-2004-1-002) (last visited Mar. 12, 2007).
An English translation by Andrea Miiller of this decision can be
found at http://www.jura.unisb.de/lawweb/ pressre-
leases/lauschangriffhtml> (Press Release No. 22/2004, Mar. 3,
2004) (last visited Mar. 10, 2007). For comments on this decision,
see Jutta Stender-Vorwachs, The Decision of the Bundesverfassung-
sgericht of March 3, 2004 Concerning Acoustic Surveillance of
Housing Space, 5 Ger Man Law Journal 1337 (2004); Nicolas No-
hlen, Germany: The Electronic Eavesdropping Case, 3 INT'L J.
CONST. L (LCON) 680 (2005); Kim Lane Scheppele, Other Peo-
ple’s Patriot Acts: Europe’s Response to September 11, 50 LOY. L.
REV. 89 (2004), available at http:/Isr.nellco.org/upenn/wps/ pa-
pers/57/ > (last visited Mar. 5, 2007).

(2) Article 13(3) stipulates as follows: “If certain facts justify the suspi-
cion that someone who committed a serious crime, as specified by
law, it is permissible for the prosecution of the deed to employ, on
the basis of a judicial order, technical means for the acoustical sur-
veillance of residencies, in which the accused presumably dwells, if
the determination of the factual situation would be disproportionate-
ly more difficult or hopeless. A time limit is to be established. The
decision shall be ordered by a judicial panel composed of three jud-
ges. In case of danger by delay, such a decision can also be made by
a single judge” (GG [Constitution] art. 16a(2) (F.R.G.). See supra
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note 6).

(1) Stender-Vorwachs, supra note 35, at 1344.

(2) See the English précis of the decision of March 3, 2004, available in
CODICES database of Venice Commission, at http://codices. coe.int
(GER- 2004-1-002) (last visited Mar. 12, 2007).
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(1) "the provision of the Constitution establishing the form of the state
as a republic shall not be amended nor shall any motion therefore be
made ", ANAYASA [Constitution] art. 9 (1982). See supra note S.

(2) 8 AMKD 313 (1970). _

(3) Id. at 323, 332.

(4) 9 AMKD 416 (1971).

(5) Resmi Gazete [Official Gazette], Apr. 22, 1970, No. 13578.
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(1) 9 AMKD 416, at 426 (1971).
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(1) 1d. at 429-30.
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(1) For the examples of these designations, see George D. Skinner, In-
trinsic Limitations on the Power of Constitutional Amendment, 18
MICH. L. REV. 213 (1920); Gary Jeffrey Jacobsohn, An Unconsti-

* tutional Constitution? A Comparative Perspective, 4 INT’L T
CONST. L. (LCON) 460, at 461, 463, 470, 471, 474, 478, 480
(2006); Virgilio Afonso da Silva, A Fosilied Constitution, 17 RA-
TIO JURIS 454, at 458-459 (2004). :

(2) Adjective implied is defined by Oxford English Dictionary as “con-
tained or stated by implication; involved in what is expressed; neces-
sarily intended though not expressed”; implicit as “implied though
not plainly expressed”; intrinsic as “belonging to the thing in itself,
or by its very nature” (hitp://www.oed.com, ).
ek o implied des’ clicall oda pladtil o Aaadle sy 4l dasiall (Y)
sioa ol plli) axd o oS clinall 028 o Silias (555 3 intrinsic
N s e gLk 13 (oSl D shanll (b olal ) e 3 53l
S Y b Sy sl gl G Lila o ol B ol 25l 538
5 a5 pilae e ol B lae A8y play ol g ¢ sl g sl e Lehaliiial
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(1) Marie-Frangoise Rigaux, La Theorie Des Limites Materielles A

L'exercice De La Fonction Constituante, op. cit., p. 95.
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Arguments Based on the Interpretation of the Word
“Amend”

o) g i —dae A8 (f Y Walter F. Murphy Ml ey

Y Jang AalS J gsi ¢ g raa (0 —emendere (O Jadl
«William L. Marbury Jad o5 ey s<sale] Sl S 5 L cal)
Bl e o L dead ol gl Qe Akl o V19 ple B
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(1) Walter F. Murphy, Merlin’s Memory: The Past and Future Imperfect
of the Once and Future Polity, in Responding To Imperfection: The
Theory And Practice Of Constitutional Amendment 117 (Sanford
Levinson ed., Princeton University Press 1995), available also at
hitp://site.ebrary.com/lib/kocuniv/Doc?id=10035 811&ppg=178.

(2) "the power to ‘amend’ the Constitution was not intended to include
the power to destroy it.", William L. Marbury, The Limitations upon
the Amending Power, 33 HARV. L. REV. 232, 225 (1919). Empha-
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(*)

ALIS b e sl e Ssag Y asls 08 1l 0 gl

sis in original. Marbury’s assertion is affirmed by the Indian Su-
preme Court, in Minerva Mills: “The power to destroy is not a
power to amend” (Minerva Mills Ltd. v. Union of India, 1981 S.C.R
(1) 206, 207, available also at <http://judis.nic.in/ _supreme-
court/grydisp.asp?tfnm=4488>

(1) Walter F. Murphy, Merlin’s Memory: The Past and Future Imperfect

~ of the Once and Future Polity, op. cit., p. 180.

(2) As it will be study later, the Supreme Court of India, in Kesavananda

" Bharati v. State of Kerala, held that “the power to amend does not
include the power to alter the basic structure, or framework of the
Constitution so as to change its identity” (Kesavananda Bharati v.
State of Kerala (1973) 4 SCC 225; AIR 1973 SC 1461. Excerpts
from this judgment are available in Comparative Constitutionalism:
Cases And Materials 1175-1180 (Norman Dorsen et al., eds., Thom-
son West 2003).

(3) See, ¢.g., Walter F. Murphy, Merlin’s Memory: The Past and Future
Imperfect of the Once and Future Polity, op. cit., at 180. For an
analysis and criticism of the concept of the spirit of constitution, sec
Kemal Gozler, Sur la validité des limites & la révision constitution-
nelle déduites de l'esprit de la constitution [On the Validity of Limi-
tations on Constitutional Amendment Inferred from the Spirit of
Constitution], 31 Annales De La Faculte De Droit D’_Stanbul 109
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(1997), available at hitp://www.anayasa. gen.tr/esprit.htm (last visi-
ted Mar. 22, 2007). ’
a5 el Ll aY) o a5 il Gans ol 5L a5 ()
S Jpaeill Al 8 L) Al ) g o5l o
(2) Except for the 1814 Norwegian Constitution and the 1990 Nepalese
Constitution. Article 112 of the Norwegian Constitution of 1814

stipulates that constitutional amendments “must never, however,
contradict the principles embodied in this Constitution, but solely re-
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s Jt) adasid (e Jpaeil o) 5] o ediantl (oo Lima U
Uy gaay Joaedll Al (gl ¢ il oo S 2DE 0l o sl
il 138 558 o ralll e i3 (3585 - 3T e 1) Jas J
b o el A0, Yl B 3 B (o 29 5l
Jin IS e Y A (JE G Sl eelld (e 5a Y1 Rl

Mrevision 4alS Y40A alad il gl a3y camendment

late to modifications of particular provisions which do not alter the
spirit of the Constitution” (An English translation of the Constitution
of Norway is available at http:/www.oefre.unibe.ch/ law/icV/
1000000 __.html (last visited Mar. 22, 2007) (Emphasis added). Arti-
cle 116(1) of the 1990 Nepalese Constitution states as follows: “A
bill to amend or repeal any Article of this Constitution, without
prejudicing the spirit of the Preamble of this Constitution, may be in-
troduced in either House of Parliament” (an English translation of
the Constitution of Nepal is available at http://www.oefre.
unibe.ch/law/icl/np00000 html (last visited Mar. 23, 2007) (Em-
phasis added).

(1) 1958 CONST. art. 89 (France). The original French text is available
at http://www.elysee.fi/elysee/francais/les _institutions/les__textes
fondateurs/la_constitution_de_1958/la_constitution_de_1958.

21061 .html, last visited Mar. 24, 2007).
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.amendment Jpsd 5 L3S (e <l "change

(1) Costituzione Della Repubblica Italiana [Cosr.] arts. 138-139 (Italy).
The original Ttalian text available at http://www.quirinale.it/_costi-
tuzione/costituzione.htm (last visited Mar. 24, 2007).

(2) Constituigdo Da Republica Portuguesa [Cosr.] arts. 284-289 (Portu-
gal). The original Portuguese text is available at http://www. parla-
mento.pt/const_leg/crp_port/index html, (last visited Mar. 15, 2007).

(3) Constitucion Espafiola [C.E.] arts. 166-169 (Spain). The original
Spanish text available at http://www.senado.es/constitu/index.html
(last visited Mar. 22, 2007).

(4) Grundgesetz [GG] [Constitution] art. 79 (1949) (F.R.G). The Origi-
nal German text is available at http://WWww.jura.uni-
sb.de/BIJUS/erundgesetz/, (last visited Mar. 26, 2007).

(5) Anayasa [Constituiion] art. 175 (1982) (Turkey). The original Turk-
ish text is available at http://Www.anayasa.gen.tr/ 1982ay.htm, (last
visited Mar. 24, 2007).
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e e foaladdl 8 iy L el 138 e JUad A sl AeSad)
sl Jos Al e e gum e 1358 (S siasd)

Cam sy — il (e AT fgabiadl Ak~ s sa5a o
.@Lagm:;ﬁuuﬁydsd&fé

TaaW ¢ gl e eV rsaliall A a1 Bl Levie (S

LgA‘JJ‘ G ‘\.ﬂu‘ LﬁJL\A“ u\ Serge Arné .J‘..u.qu JS}J cb.a.uﬂ Ls.ss
M\)ﬁ‘ ?‘_)JA‘” L;a Lg.)\.m!\ 0l LEA-UJ Jj.\-ul.ﬂ‘ e é&‘)“ L;.J\.mn 48 @

(1) For an analysis and criticism of the concept of “supraconstitutionali-
- ty”, Kemal Gézler, Le Pouvoir De Revision Constitutionnelle, op.
“cit., at 287-310.

(2) For example see Serge Arné, Existe-t- il des normes supra~ constltu—
tionnelles? [Are There Supra-Constitutional Norms], Revue du Droit
Public 459-512 (1993); Stéphane Rials, Supraconstitutionnalit¢ et
systématicité du droit [Supra-Constitutionality and System of Law],
Archives De Philosophie Du Droit 57 (1986).
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sl Al a0 e Gl

4o § sl oe Roderick O’Hanlon Ny adly daild s
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i 5 gl Al g ll S e O Vaa s sl 1 S
Jiill of O’Hanlon Yaud) (5 —s a3 gl S 3y
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(1) For example see Serge Amé, Existe-t-il des normes supra- constitu-
tionnelles? [Are There Supra-Constitutional Norms], Revue du Droit
Public 459-512 (1993); Stéphane Rials, Supraconstitutionnalité et
systématicité du droit [Supra-Constitutionality and System of Law].
Archives de Philosophie Du Droit 57 (1986).

(2) Stéphane Rials, Supraconstitutionnalit¢ et systématicité du droit, op.
cit., at 64. i

(3) "there is a law superior to all positive law, which is not capable of
being altered by legislation, or even by a simple amendment of the
Constitution itself.",Roderick O’Hanlon, Natural Rights and the Irish
Constitution, 11 Irish Law Times 8, at 10 (1993), quoted in Cathryn
Costello, Irland’s Nice Referanda, 1 European Constitutional Law
Review 357, at 376, note 71 (2005).
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cad g D () b e A8 e (e 13 i) s
Gl (5 il (pe Baciae 358 2a 8 4d ) (Lad Jeff Rosen Yl
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(1) Id. . o

(2) Walter F. Murphy, Merlin’s Memory The Pa%t and Future Imperfect
of the Once and Future Polity, op. cit., at 180.".

(3) "the classic natural-law theory that an unjust enactment, of whatever
sort, is not law at all but a mere act of arbitrary will, incapable of
imposing obligation” may be deployed in order to limit the amend-
ing power.", Id. at 181. :

(4) "natural rights limitations on the amendment power.", Jeff Rosen,

" Was the Flag Burning Amendment Unconstitutional?, 100 YALE L.
© J. 1073, at 1080 (1991). ' o
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Arguments Based on the Theory of Hierarchy between
Provisions of the Constitution

il ity 0 2o ) A ) Ol e il oy

pasail o Gon dla o gl 1o @5‘0 -54%1} @jﬁ i Le—l o
Lol o8 o oS sl @M ans of o 1aal5) el dabisd
o Aalus o 0 olacV) 138 Gl oy siwa 3 (55390 Sl e
sl del gz 5 3 AW ageatl Jaat o b iy Gl sl
oda of 3 L1y aays othe hierarchically 'Supérior provisions
o A g ga 158 S ¢ sinadll 221 8 g 5%l 3 e oY) gl
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(1) For an analysis and criticism of the concept of the hierarchy between
constitutional norms, see Kemal Gozler, La question de la hiérarchie
‘entre les normes constitutionnelles [Question of Hierarchy Between
Constitutional Norms], 32 Annales de la Faculté¢ de Droit
D Stanbul 65 (1998), available at hitp: //www.anayasa.
gen.tithierarchie.htm (last visited Mar. 23, 2007). See generally,
_Hierarchy of Constitutional Norms and its Function in The Protec-
tion of Fundamental Rights (VIIIth Conference of European Consti-
tutional Courts, Ankara May 7-10, 1990) (Publications of the Cons-
titutional Court of Turkey 1990) (5 Volumes).

(2) For example, Marcel Bridel & Pierre Moor, Observations sur la hi¢-
rarchie des régles constitutionnelles [Observations on the Hierarchy
of Constitutional Rules], 87 Revue Du Droit Suisse (= ZEITS-
CHRIFT FUR SCHWEIZERISCHES RECHT) 405 (1968).
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(1) Walter F. Murphy, Merlin’s Memory: The Past and Future Imperfect
of the Once and Future Polity, op. cit., at 176. '

(2) Oral intervention of Robert Badinter at the Colloquium of May 25-
26, 1989 in the French Constitutional Council, in La Declaration des
Droits de L'homme et du Citoyen et La Jurisprudence 33 (P.U.F.
1989).

(3) Dominique Turpin, Contentieux Constitutionnel [Constitutional Ju-
risdiction] 86-87 (P.U.F. 1986).

(4) Maryse Baudrez & J can-Claude Escarras, La révision de la Constitu-
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salall 5 (V) Bal—all (1 NS eelld éﬂ}d D sl N ge e ool
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tion italienne: doctrine et complexité des faits [Amendment of the
Italian Constitution], in LA Revision de La Constitution [Constitu-
tional Amendment] 139, at 141 (Symposium, Mar. 20 and Dec. 16,
1992) (Economica & Presses universitaires d'Aix-Marseille 1993).
(1) Olivier Beaud, La souveraineté de 1'Etat, le pouvoir constituant et le
Traité de Maastricht: remarques sur la méconnaissance de la limita-
tion de la révision constitutionnelle [Sovereignty of State, Consti-
tuent Power and The Maastricht Treaty: Remarks on the Unaware-
ness of the Limitations upon Constitutional Amendment], Revue
Frangaise de Droit Administratif 1045, at 1054, 1059-1063 (1993).
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Natlonal Prohibition Cases (') Hollingsworth v. Virginia

u/\.udi 446 5 «(United States v. Sprague « ™) Dillon v. Glossd"

(1)3 U.S. 378 (Dall) (1798).
(2) 253 U.S. 350 (1920).
(3) 256 U.S. 368 (1921).
(4)282 U.S. 716 (1931).
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as b Sall o3 (Dolgadl e o B¢ ST Laiw (V 32lall) (s

(1) "No state, without its consent, shall be deprived of its equal suffrage
in the Senate. ", U.S. Constitution, Art. V.

(2) For example see William L. Marbury, The Limitations upon the
Amending Power, op. cit.; Skinner, George D. Skinner, Intrinsic
Limitations on the Power of Constitutional Amendment, op. cit.

(3) For example see Lester B. Orfield, The Scope of the Federal Amend-
ing Power, 28 MICH. L. REV. 550 (1930); D. O. McGovney, Is the
Eighteenth Amendment Void because of Its Contents?, 20 COLUM.
L.REV. 499 (1920).
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ATy Sl ol (Sa Yy (G dn 1 (20 (il 13) (8
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(1) 253 U.S. 350 (1920). , (

(2) Quoted in Thomas Reed Powell, The Supreme Court and the Consti-
tution: 1919-1920, 35 POL. SCL Q. 411, at 413 (1920).

(3) 1d. These arguments were originally developed by William L. Mar-
bury. See William L. Marbury, The Limitations upon the Amending

Power, op. cit., at 225.
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(1) " [...] (4) The prohibition of the manufacture, sale, transportation,
importation and exportation of intoxicating liquors for beverage pur-
poses, as embodied in the Eighteenth Amendment, is within the
power to amend reserved by article 5 of the Constitution."- " (5)
That amendment, by lawful proposal and ratification, has become a
part of the Constitution, and must be respected and given effect the
same as other provisions of that instrument."”, 253 U.S. 350, at 386.

(2) For example, William L. Marbury, The Limitations upon the Amen-
ding Power, op. cit., at 163-190; Jeff Rosen, Was the Flag Burning
Amendment Unconstitutional?, op. cit., at 1073-1092; Raymond Ku,
Consensus of the Governed: The Legitimacy of Constitutional
Change, 64 FORDHAM L. REV. 535 (1995); Jason Mazzone,
Unamendments, 90 IOWA L. REV. 1747 (2005) available at SSRN,
http://ssrn.com/abstract=803864 (last visited Mar. 24, 2007);, Gary
Jeffrey Jacobsohn, An Unconstitutional Constitution? A Comparati-
ve Perspective, op. cit., at 461, 463, 470, 471, 474,478, 480.

(3) For example Laurence H. Tribe, A Constitution We Are Amending:
In A Defense of a Restrained Judicial Role, 97 Harv. L. Rev. 433
(1983); John R. Vile, The Case against Implicit Limits on Constitu-
tional Amending Process, in Responding to Imperfection: The Theo-

—111 -



Y1) s el il aaell =5 5 5 Aela — G sial) A — Al Ay ) sl

Lel) AaSaall e o] clli]y el AaSnall ol Aniad b dtania 258 2525
Allall 238 & Jeaits of A 5V

Agait,y) el dasadl) — ¥

bl Ay g o8 S Al ) el AaSaall s 3l

.Abortion Information ¢« State (Ryan) : Juad & 43 sl
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Qo g VAYY alad 5oal hatl ) Ao g b s 0 —(1Y)
L) 3 aSaadl of o i s e —1aTY iy 3 Ll
Aalu Jlad pall =i VAYY ) g Ok iy celea¥l 1aa Cud ) dpal Y
e it A a5 (sl ] 138 ey o5 s aed
de guinge 5 ey el of (lld e caliind o (S ol Al

ry And Practice of Constitutional Amendment 191 (Sanford Levin-
son ed., Princeton University Press, 1995).

(1) State (Ryan) v. Lennon [1935] 170 LR. 198 (Ir.). For comments, see
Rory O’Connell, Guardians of the Constitution: Unconstitutional
Constitutional Norms, 4 J. Civil Liberties 48, 56-61 (1999); Gary
Jeffrey Jacobsohn, An Unconstitutional Constitution? A Comparati-
ve Perspective, op. cit., at 465-468.

(2) Quoted in Rory O’Connell, Guardians of the Constitution: Unconsti-
tutional Constitutional Norms, op. cit., at 58.
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(H1d

(2) Roderick O’Hanlon, Natural Rights and the Irish Constitution, op.
cit., at 10. See also Roderick O’Hanlon, The Judiciary and the Moral
Law, 11 Irish Law Times 129, at 130 (1993) quoted in lan Walsh,
Between Scylla and Charybdis: The Supreme Court and the Regula-
tion of Information Bill (1995), 7 Cork Online Law Review note 10
(2003), http://www.ucc.ie/colr/2003vii.html (last visited Mar. 25,
2007).

(3) Abortion Information Case (Article 26 and the Regulation of Infor-
mation (Services outside the State for the Termination of Pregnan-
cies) Bill 1995, In Re [1995] IESC 9 (Date of Judgment: 12/05/
1995), available at http://www bailii.org/ie/cases/TESC/1995/9.html
(last visited Mar. 27, 2007).
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ol ey paleaY! ol Clasladl e Jsmanlly Bliall sl
o3 aady Al Y Ulall AaSaall ¢ U 5 ska e e 4l (apedal
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128 e (b Al L Al cuad CUAY axi LS5
By g Ay Auaite e Ll (Riordan v. An Taoiseach &8

03 gl el

(1) Id. at 38.

(2) 1d.

(3) Id.

(4) Rory O’Connell, Guardians of the Constitution: Unconstitutional
Constitutional Norms, op. cit., at 65.

(5) See supra pp. 17-19.

(6) Riordan v. An Taoiseach [1999] IESC 1 (May 20, 1999, Appeal No.
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Al (o B el gy A guinsall 258l 038 aa Ay dianall DL
AT G el 3 ecuas] ~GaY ellh s fhs LS —Alal¥] 2y sl
) Article 117 Case "Southwest Cas‘e (sina 8 Lr_a ¢ alal
A el AL Ay phay i o<1y (D407 Lo 3 (V1Y) salal duad
Q—“ Sm g yiall Lo guimgall 358l any Biad c2a 5 4 cobiter  dictum
salall e () 530 3 Anl jua e pagaidl @b e Joawnll Al
AaSaddl ai Wl VAV Gle a8y Al QYT sl m(va)
fae sange 358 dpag bl lgumdy Bl (B ot Al ) il
salall e (¥) B8 3 Asl e 3 Lkell Ao suda gall 358l Y] (Apiaca
el Ay i Aol Lgd cadl ;) ) Lladll 8 dlldg o(V4)

202/98)  (Ir.), available at  http://www.bailii.org/ie/cases/
IESC/1999/1.html (last visited Mar. 6, 2007)

(1) BverfGE 1, 14 (1951).

(2) BverfGE 3, 225 (1953).

(3) BverfGE 3, 225 (1953).
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(1) In the Klass Case, the doctrine of the implicit substantive limitations
is accepted only in the dissenting opinions. According to the dissen-
ting judges, “certain fundamental decisions of the Basic Law maker
are inviolable” (Decision of December 15, 1970, BVerfGE 30, 1. An
English translation of the dissenting opinions by Renate Chestnut
can be found in Comparative Constitutional Law: Cases and Com-
mentaries, (Walter F. Murphy & Joseph Tanenhaus, op. cit., at 663-

665).
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ol il o a1 A 5l ) gianall el o

o= Al el il g ALt ol ey gl (S
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RUUBY W IPCATA R IR I SRS (P

(1) "a constitution reflects certain overarching principles and fundamen-
tal decisions to which individual provisions are subordinate... [A]ny
constitutional provision must be interpreted in such a way that it is
compatible with those elementary principles and with the basic deci-

~sions of the framers of the Constitution.", BverfGE 1, 14 (1951). An
English translation of the important parts of this judgment by Renate
Chestnut can be found in Comparative Constitutional Law: Cases
and Commentaries, Walter F. Murphy & Joseph Tanenhaus, op. cit.,
at 208-212, the funquotation is at 209. For comments on this judg-
ment, see Gerhard Leibholz, The Federal Constitutional Court in
Germany and the “Southwest Case”, 46 AM. POL. SCL. REV. 723
(1952); Gottfried Dietze, Unconstitutional Constitutional Norms?
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(1)

Constitutional Development in Postwar Germany, 42 VA. L. REV.
1, at 2-17 (1956); Peter Jambrek & Klemen Jaklic, Contribution to
the Opinion of the Venice Commission on the Constitutional
Amendments Concerning  Legislative Elections in Slovenia,
httn://www.venice.coe.int/docs/?.OOO/CDL-INF(2000)013-e.asp (last
visited Mar. 24, 2007); Rory O’Connell, Guardians of the Constitu-
tion: Unconstitutional Constitutional Norms, at 53-56.

"That a constitutional provision itself may be null and void is not
conceptually impaossible just because it is a part of the Constitution.
There are constitutional principles that are so fundamental and so
much an expression of a law that has precedence even over the
Constitution that they also bind the framers of the Constitution, and
other constitutional provisions that do not rank so high may be null
and void because they contravene these principles. ", BverfGE, 1, 14
(1951) (in Comparative Constitutional Law: Cases And Commenta-
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ries, Walter F. Murphy & Joseph Tanenhaus, op. cit., at 209). The
quoted Bavarian Constitutional Court’s decision is that of April 24,
1950, Entscheidungen Des Bayerishen Verfassungsgerichhtshofes
[Bayern Constitutional Court Reports] 6, 47 (1950). See Donald d.
Kommers, The Constitutional Jurisprudence of The Federal Repu-
blic of Germany 542, note 90 (2nd Ed., Duke University Press
1997). Kommers’ translation of this extract from the Bavarian Cons-
titutional Court is a little different: “It is not conceptually impossible
to regard a constitutional provision as void even thought it is part of
the Constitution. Some constitutional principles are so basic and so
much the expression of a legal principle which antedates the Consti-
tution that they bind the constitutional framer himself. Other consti-
tutional provisions which are not of equal rank may be void if they
contravene them” (Id.).

(1) In Germany, the doctrine that consti tuuonal amendment may be un-
constitutional if it is in conflict with the core values or sprit of the
constitution as whole is examined under the concept of “unconstitu-
tional constitutional norms™ (Verfassungswridge Verfassungsnor-
men). For an analysis of this concept, see Donald D. Kommers, The
Constitutional Jurisprudence of the Federal Republic Of Germany,
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op. cit., at. 48; Dietze, supra note 109 at 1-22. This concept is an
oxymoron and should be avoided. But this concept is started to be
used by some Anglo-Saxon scholars too, such as, Rory O’Connell,
Guardians of the Constitution: Unconstitutional Constitutional
Norms, op. cit., at 72-73; Jason Mazzone, Unamendments, 0p. cit.;
Gary Jeffrey Jacobsohn, An Unconstitutional Constitution? A Com-
parative Perspective, op. cit.

(1) Donald D. Kommers, The Constitutional Jurisprudence of the Fede-
ral Republic of Germany, op. cit., at 542, note 90

(2) BverfGE 3, 225 (1953). For comments on this judgment, see Dietze,
supra note 239, at 17-20; David P. Curie, The Constitution of The
Federal Republic of Germany 219, note 201 (The University of Chi-
cago Press 1994); Donald D. Kommers, The Constitutional Jurispru-
dence of the Federal Republic of Germany, Op. Qit., at 48; Peter
Jambrek & Klemen Jaklic, Contribution to the Opinion of the Ven-
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ice Commission on the Constitutional Amendments Concerning
Legislative ~ Elections  in  Slovenia,  http://www.venice.
coe.int/docs/2000/CDL-INF(2000)013-e.asp (last visited Mar. 24,
2007); Rory O’Connell, Guardians of the Constitution: Unconstitu-
tional Constitutional Norms, op. cit., at 54.

(1) "that a provision of the Basic Law exceeded the outer limits of the
higher-law (“iibergesetzliche’) principle of justice (‘die duBersten
Grenzen der Gerechtigkeit’), it would be the Court’s duty to strike it
down.", BverfGE 3, 225, at 234 (1953), quoted in David P. Curie,
The Constitution of The Federal Republic of Germany, op. cit., at
219, note 201. See also Donald D. Kommers, The Constitutional Ju-
risprudence of the Federal Republic of Germany, op. cit.,, at 48.

(2) Rory O’Connell, Guardians of the Constitution: Unconstitutional

- Constitutional Norms, op. cit.,, at 54. As Taylor Cole observed,
words and phrases such as “supra-positive basic norms”, “natural
justice”, “fundamental postulates of justice”, “norms of objective

- ethics”, etc., have been used in this case (Taylor Cole, Three Consti-
tutional Courts: A Comparison, 3 AM. POL. SCI. REV. 963, at 973

(1959)).
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(1) Taylor Cole, Three Constitutional Courts: A Comparison, op. cit., at
974. See also Paul G. Kauper, The Constitutions of West Germany
and the United States: A Comparatwe Study, 58 MICH. L. REV.

1091, at 1179 (1960).
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(1) Golaknath v. State of Punjab (Date of Judgment: February 27, 1967),
AIR 1967 SC 1643, available at http://judis.nic.in/ supreme-
court/qrydisp.asp?tinm=2449 (last visited Mar. 25, 2007). For com-
ments on this judgment, see K. Subba Rao, The Two Judgments:
Golaknath and Kesavananda Bharati, 2 Supreme Court Cases
(JOURNAL) 1 (1973), available at  http://www.ebcindia.
com/lawver/articles/73v2al htm (last visited Mar. 27, 2007); David
Gwynn Morgan, The Indian “Essential Features” Case, 30 INT'L &
COMP. L. Q. 307 (1981); O’Connell, supra note 03, at 53-56;
Anuranjan Sethi, Basic Structure Doctrine: Some Reflections,
http://ssrm.com/abstract=835163, p. 6-8, 26-27 (last visited Mar. 4,
2007); S. P. Sathe, Judicial Activism in India 65- 70 (Oxford Uni-
versity Press 2002). '

(2) Art. 386 of the Indian Constitution states as follows: “368. Power of
Parliament to amend the Constitution and procedure therefore.— (1)

—\YVA =



Y NY gl g il aand) =l daela — (3 sl K — Lol G 3 Al

ot s D (VF) Bl e (Y) 5N o seke 8 "G ny il

() gl e O il ity

rons s siaedll Jontll o Ligl) Llall ASadll cle] & ol s
Al SLANE T e ol Des e Alal o2 8 JOIE
saaiall ¥ 5l 8 Sladd 455k (o2 prospective  overruling
L3 41

Notwithstanding anything in this Constitution, Parliament may in
exercise of its constituent power amend by way of addition, varia-
tion or repeal any provision of this Constitution in accordance with
the procedure laid down in this article.

(1) Art. 13(2) reads: “The State shall not make any law which takes
away or abridges the rights conferred by this Part and any law made
in contravention of this clause shall, to the extent of the contraven-
tion, be void” (India Const. art. 13 § 2. Emphasis added).

(2) Part III of the 1950 Indian Constitution (Arts. 12 to 36) regulates the
fundamental rights, such as right to equality, right to freedom, right
against exploitation, right to freedom of religion, cultural and educa-
tional rights, right to constitutional remedies ((India Const. arts. 12-
36).

(3) Golaknath v. State of Punjab, 1967 S.CR. (2) 762, available at
http://judis.nic.in/supremecourt/ grydisp.asp?tfum=2449 (last visited
Mar. 26, 2007).

(4) Id. at 766.

(5) Rory O’Connell, Guardians of the Constitution: Unconstitutional
Constitutional Norms, op. cit., at 68; Anuranjan Sethi, Basic Structu-
re Doctrine: Some Reflections, op. cit., at 86.
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(1) See supra pp. 75-78.
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(1) Kesavananda Bharati v. State of Kerala (Date of Judgment: April 24,
1973) A.LR. 1973 S.C. 1461. Extracts from this judgment were re-
produced in Comparative Constitutionalism: Cases And Materials,
Norman Dorsen et al., op. cit., at 1175-1180.

(2) "the decision of the majority in Golakhnath that the word “law” in
article 13(2) included amendments to the Constitution and the article
operated as a limitation upon the power to amend the Constitution in
Article 368 is erroneous and is overruled.", Id. ¢in Comparative Cons-
titutionalism: Cases and Materials, Norman Dorsen et al., op. cit., at

1176).
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Mk esavananda Bharati v. State of Kerala dpa$ 2 dxigl

(1) "the power of amendment ... includes within itself the power to add,
alter or repeal the various articles of the Constitution including those
relating to fundamental rights." , Id

(2) Id. For comments on this judgment, see David Gwynn Morgan, The
Indian “Essential Features”, op. cit; K. Subba Rao, The Two Judg-
ments: Golaknath and Kesavananda Bharati, op. cit., ; Joseph Minat-
tur, The Ratio in the Kesavananda Bharati Case, 1 Supreme Court
Cases (Journal) 73 (1974), available at http://www.ebc-
india.com/lawyer/articles/74v1aS.htm (last visited Mar. 27, 2007);
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Sethi, supra note 119, at 4-13; Rory O’Connell, Guardians of the
Constitution: Unconstitutional Constitutional Norms, op. cit., at 66-
73; Jacobsohn, supra note 47, at 470-486; Anuranjan Sethi, Basic
Structure Doctrine: Some Reflections, op. cit., at 69-71.

(1) "the power to amend does not include the power to alter the basic
structure, or framework of the Constitution so as to change its iden-
tity.", Kesavananda Bharati v. State of Kerala (1973) 4 S.C.C. 225;
ALR. 1973 S.C. 1461. See excerpt from this judgment in Compara-
tive Constitutionalism: Cases and Materials, op. cit., at 117 6.

(2) Indira Nehru Gandhi v. Raj Narain (Date of Judgment: Juni 24,
1975), A.LR. 1975 S.C. 1590; 1975 S.C.C. (2) 159, available at
http://iudis.nic.in/supremecourt/qrvdisp.asp‘?tfnm=5960> (last visi-
ted Mar. 27, 2007). For comments on this judgment, see David
Gwynn Morgan, The Indian “Essential Features”, op. cit, at 326-
331; Rory O’Connell, Guardians of the Constitution: Unconstitu-
tional Constitutional Norms, op. cit., 70-72; Sathe, supra note 119, at

73-77.
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2ol s sl doedl ALl o o laelisd Aol Caud 35 5]
e 25 A sl A Y Se Y iy gl ) sl Ll okl
(OZIRA AN

(1) Id. : T L ‘

(2) David Gwynn Morgan, The Indian “Ess’cntiall Features”, op. cit., at
“331. , ‘ o

(3) Rory O’Connell, Guardians of the Constitution: Unconstitutional
Constitutional Norms, op. cit., at 71. ,

(4) Minerva Mills Ltd. v. Union of India (Date of Judgment: July 31,

~ 1980), AIR 1980 S.C. 1789, 1981 SCR (1) 206, at 207, available at
http://iudis.nic.in/supremecourt/qrydisp.asp?tfom=4488 (last visited
Mar, 28, 2007). For comments on this judgment, see Anuranjan
Sethi, Basic Structure Doctrine: Some Reflections, op. cit., at 11-13;
Rory O’Connell, Guardians of the Constitution: Unconstitutional
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Sl Tasey palall lagbiad dp0ig]) Ll daSadll Sl Al o2a
el el e s phe il o2 3 el Aol o sl L)
a5 Y el oia of Y 1l dllyy dele Q@\ ':Q;;J;w;xi
ba o ol Al (e Y Vs sl Y M u@ yoey
Alali ) Gabeanal U 8 J35 LY ) giuns de s e 25 SOl
.(Y)"Q@}ﬁ wtd\
dgaigh) Liall AaSaal pliad) dgagall 483 Aa gl -
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Constitutional Norms, op. cit., at 72-73. Anuranjan Sethi, Basic
Structure Doctrine: Some Reflections, op. cit., at 87. o

(1) Waman Rao & Ors. etc. ‘etc. v. Union of India and Ors., (Date of
Judgment: May 9, 1980) A.LR. 1981 S.CR. 1, 1980 S.C.C. 587,
available at http://j_udis.nic.in/supremecoun/qrvdisp.asp?tfnm= 4504
(last visited Apr. 6,20006).

(2) 1d.

(3) The doctrine of “basic structure” is introduced into India by a Ger-
man scholar, Dietrich Conrad. See Dietrich Conrad, Limitation of
Amendment Procedures and the Constituent Power, 15-16 Indian
Vearbook of International Affairs 375 (1970). For the D. Conrad’s
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il 13 oy ¢l S 7 il 136 o R i egstigh sl
o Gl Ta e alay gy (@l L Gl &luu.ab..a:.:‘ sl
positive  Auns A silE Ao g phe ) tiy Y Taal 138 of 7 sl

Jlegal validity

b G ]l amy ¥ sl L) s Tase of ) ALyl —
O (3 Lab .y ja (Sar Y pseiall o Tauadl 138 (3 (st ) sl
i ¥ S ety At b Ly €l Gl D"
fue o mge dla) 2a 5 Y 4d ARga ) sl Gl GLad! o sede

] of el B 2 S Lany ALLYT o3 ] o e s

fase 352 9 «<Kesavananda Bharati dpzad G o 58 sl ol —sluaill
s Ledady 3 goalaall 4alE o 1y ) o'y gineall a1 sl
JS gl 5 realadl (e Ailiie A pald S Janiy Cum RV

influence on the Indian Supreme Court, see A. G. Noorani, “Behind
the Basic Structure Doctrine: On India’s Debt to a German Jurist,
Professor Dietrich Conrad”, 18 Froniline (April 28 - May 11, 2001),
available at htip://www.hinduonnet.com/fline/f11809/ 18090950.htin
(last visited Feb. 12, 2007).

a1 il Tase i b Qo sty QS imny o (B LEY) i (V)
Dietrich Conrad Ll Al Y saigh o8 Sl 7 sl
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(1) Rory O’Connell, Guardlans of the Constitution: Unconstitutional
Constitutional Norms, op. cit.,, at 70; Anuranjan Sethi, Basic Struc-
ture Doctrine: Some Reflections, op. cit., at 10; Comparative Consti-
tutionalism: Cases and Materials, op. cit., at 1177.

bl lt’ of 38 Sikri ASaal () o et disa e ey e (Y)
A Sl o 05 ") siueal
Supremacy of the Constitution : Sl gam g sle

Republican and Democratic :4— Sall bl jiar W 5 seend Jgay -y
form of Government

‘Secular Character of the Constitution : ) susal el oldalt Y

Separation of Powers : s Agladl g Apanl y Ay il bl o Caaaill —
between the Legislature, the Executive and the Judiciary

Federal Character of the Constitution : ) sl saill gl -0
(Comparative Constitutionalism: Cases And Materials, op. cit.,, at 1177)

ol aeld) A 4@ Y Grover «Shelat Sl Uil 8
202l g g 501 £g0baall 8 Abanaiall Zala )l Ao ol o) AN
The mandate to built a welfare state contained in the Directive
Principles of State Policy
Unity and integrity of the Nation Al gl JelSoghaag —Y
AN oaa JicH s 1dilise 433 Mukherjea Hegde plonlall Laliiul Ly
Tk Lab
The Sovereignty of India :aigh salae =)
The democratic character of the polity : ! el S
The unity of the country :4lsll 33a gy =¥

Essential features of individual :d—a il Sl 3 el Al ekl —£
freedoms
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S bl ¢yl o Aalus sl ooty (138 5 3Luaill dpadidl
Lo s el 13l sl e (YTA) Baladl can s el jall
Al ol oSe sl b ol Tae of Anuranjan Sethi
daSaal ila e Ayl Al bl ge e o jliely

Ol 4y ) gl

The mandate to build a welfare state 4l )l g3 liy o) 3N —0

1) L) Reddy alil ael Loy

.SJ\:\J‘ <l :\.3135)54.3.3 iej}“;. =

gilel jy kel gy —Y

Al pall A5 kbl —Y
(1) Anuranjan Sethi, Basic Structure Doctrine: Some Reflections, op.
cit., at 12. Similarly, S. P. Sathe concluded that “the Court has
clearly transcended the limits of the judicial function and has under-
taken functions which really belong to... the legislature” (S. P.

Sathe, Judicial Activism: The Indian Experience, 6 WASH. U. J. L.
& POL’Y 29-108, at 88 (2001), available at http:/law.wustl.edu/

journal/6/p_29 Sathe.pdf (last visited Mar. 12, 2007). Likewise, T.
R. Andhyarujina said that the “exercice of such power by the judi-
ciary is not only anti-majoritarian but inconsistent with constitutio-
nal democracy” (T. R. Andhyarujina, Judicial Activism and Consti-
tutional Democracy in India 10 (1992), quoted in Sathe, Anuranjan
Sethi, Basic Structure Doctrine: Some Reflections, op. cit., at 70.
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a3y ) 19710 Jadies YU 8 &S A iy sl AcSad) sl X
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14aSadl Caad ¢al (e
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(1) 4 AMKD 290 (1965). -
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Gl a5 o Sma V Led s 5 pealaall 5 jliaall il ae Gl
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(1) Id. at 329.
(2) 9 AMKD 416, at 428 (1971).
(3) Id. at 428-429.
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(1) Exceptions must be interpreted in the strictest manner.
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I. ABBREVIATIONS OF REPORTERS AND CASE CI-
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FORMATS
A.LR.: ALL INDIA REPORTER.

Case citation format; A.LR. 1980 S.C., 1789. “A.LR.” is the
All India Reporter, “1980” is the year of judgment, “S.C.”7 1s
the Supreme Court of India, and “1789” is the page number.
Other abbreviations: S.C.: Supreme Court (India). S.C.C.: Su-
preme Court Cases (India). S.C.R.: Supreme Court Reports
(India)

- AMKD: ANAYASA MAHKEMES_ KARARLAR
DERG S_ [Reports of The Decisions of The Constitutional
Court (of Turkey)]. Case citation format: 9 AMKD 416, at
449 (1971). “AMKD” is the abbreviation of the reporter, “9”
is the volume number of the reporter, “416” is the page num-
ber where the decision begins; “449” is the exact page number
where the citation occurs; 1971 is the year in which the Court
rendered its decision. o ‘

- BverfGE: SAMMLUNG DER ENTSCHEIDUNGEN DES
BUNDESVERFASSUNGSGERICHTS [Federal
Constitutional Court Reports] (Germany).

Case citation format: BVerfGE 94, 12 (1990). “BVerfGE” 1s
the abbreviation of the reporter, “94” the volume number of
the reporter, “12” is the page number and 1990 is the year of
the CC: Conseil Constitutionnel (Constitutional Council)

(France). -

Case citation format: CC decision no. 2003-469 DC, Mar. 26,

-149 -
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2003, Rec. 293 (2003). “CC” is the Conseil Constitutionnel;
“no. 2003-469” is the case number; “DC” is the abbreviation
of “Déclaration de conformité”, “Rec” is the abbreviation of
Recueil des Décisions du Conseil Constitutionnel [Constitu-
tional Council Reports]. “293” is the page number and 2003 is
the year of the reporter.

-I.R.: IRISH REPORTS.

Case citation format: [1935] 170 LR. 198 (Ir.). “1935” is the
year of decision; “170 is the volume number of the reporter,
198 is the page number. Neutral citation format: [1995] IESC
9. “IBESC” is the abbreviation for the Supreme Court of Ire-
land, and “9” is the case number in the neutral citation system
which is used for the cases often available on BAILLI web
database (http://www.bailii.org/ ).

V{Slg: SAMMLUNG DER ERKENNTNISSE UND
BESCHLUSSE DES VERFASSUNGSGERICHTSHOFES,
[Reports Of The Decisions of The F ederal Constitutional
Court (Of Austria)].

Case citation format: V{Slg, No. 2455. “V{Slg” is the abbre-
viation of the reporter and “2455” is the case number.

~U.S.: UNITED STATES REPORTS.

Case citation format: 253 U.S. 350, at 386 (1920). “253” is
the volume number of the reporter. “U.S.” is the abbreviation

"an—
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of the reporter, “350” is the is the first page of the opinion,
and “386” is the exact page number where the citation is
found and “1920” indicates the year in which the case was de-
cided.

[L. ABBREVIATIONS OF PERIODICALS

Titles of the periodicals are abbreviated according to the
Bluebook rules. The periodicals in languages other than Eng-
lish are given in full, not abbreviated.

AM. J. INT’L L.: American Journal of International Law
AM. POL. SCL REV.: American Political Science Review
CAL. L. REV. : California Law Review

COLUM. L. REV.: Columbia Law Review

FORDHAM L. REV.: Fordham Law Review

HARV. L. REV.: Harvard Law Review

INT’L J. REFUGEE L.- International Journal of Refugee Law

INT’L & COMP. L. Q.: International and Comparative Law
Quarterly

INT’L J. CONST. L. (I.CON): International Journal of Consti-
tutional Law IOWA L. REV.: lowa Law Review

J. CIVIL LIBERTIES: Journal of Civil Liberties

MICHL J. INT'L L.: Michigan Law Review

=Y\ -
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POL. SCI. Q.: Political Science Quarterly
VA. L. REV.: Virginia Law Review.
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