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17. Responses to gross human rights offences shall include a
requirement for the offender or other available mechanism to make -
appropriate reparation to the victims of ‘the offences, to the extent

possible.

18. Refugee status or applications for refugee status shall not relieve
States of their obligation to prosecute or to extradite or transfer for
trial to any other State or international tribunal willing and able to
prosecute persons accused or suspected of gross human rights
offences. This is without prejudice to the prohibition of non-
refoulement.

19. A State in whose territory a gross human rights offence suspect is
found shall prosecute him or her in good faith or extradite or surrender
him or her to any other State or international tribunal willing and able
to prosecute such suspect. The absence of an extradition treaty or
other enabling legislation shall not bar the extradition, surrender or
transfer of such a suspect to any State or international tribunal willing
and able to prosecute the suspect.
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10. States shall provide mutual legal assistance in order to facilitate
the effective exercise of universal jurisdiction.

11. Proceedings, including but not limited to, the investigation,
prosecution, incarceration and/or sentencing of gross human rights
offenders, shall be undertaken in conformity with internationally
recognized human rights standards. These rights include the right to
consular assistance under the Vienna Convention on Consular
Relations, and the right to counsel, which shall include, in the case of
self-funding defendants, the right to choose counsel from outside the
legal profession of the prosecuting jurisdiction.

12. In proceedings based on universal jurisdiction, States shall ensure
that victims and witnesses receive adequate protection.

13. A person who has been tried and convicted or acquitted of a gross
human rights offence under international law before a national court
may not be tried again, except where the prior proceedings shielded
the person from justice.

14. The use of alternative forms of justice, including truth and
reconciliation commissions, does not relieve States of their
responsibility and their duty to prosecute individuals or to extradite or
transfer for trial individuals suspected or accused of gross human
rights offences under international law.

15. While amnesties for gross human rights offences granted to
individuals may, in certain cases, be politically expedient, such
amnesties are generally incompatible with international law and do
not have any effect outside the borders of the country in which they
are granted; nor do they absolve other States of their responsibility
and their duty to prosecute or to transfer for trial such individuals.

16. Prosecutidn and sentencing of gross human rights offenders shall
be guided not only by the need for deterrence, but also by the need to
reconcile, rehabilitate and reconstruct the society where the offence

was committed.
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public resources, trafficking in human beings and serious
environmental crimes — should also be granted this status.

5. The absence of specific enabling domestic legislation does not
relieve any State of its international legal obligation to prosecute,
extradite, surrender or transfer suspects to any State or international
tribunal willing and able to prosecute such suspects.

6. The principle of non-interference in the internal affairs of States, as
enshrined in Article 4(g) but qualified by Article 4(h) of the
Constitutive Act of the African Union, shall be interpreted in light of
the well established and generally accepted principle that gross human
rights offences are of legitimate concern to the international
community, and give rise to prosecution under the principle of
universal jurisdiction.

7. In dealing with gender crimes, such as rape and other forms of
sexual violence that are recognised as crimes subject to universal
jurisdiction, States shall make every effort to create conditions
favourable to reporting such crimes, investigate them, bring the
perpetrators to justice and provide support to the victims.

8. In applying universal jurisdiction, prosecuting authorities shall
avoid bias and selectivity based on race, gender, sexual orientation,
ethnicity, colour, language, age, religion, political or other opinion,
national or social origin, birth or other status of the suspect. In
particular, the application of the principle of universal jurisdiction
shall not be used as a pretext to pursue politically motivated
prosecutions.

9. Financial and other constraints do not relieve States of their duty to
carry out investigations or to prosecute, extradite or transfer for trial
persons suspected or accused of gross human rights offences under
international law. However, the international community should assist
developing countries in the latter’s efforts in prosecuting
such offences.
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crime of apartheid, have so far not attracted prosecution under the
principle of universal jurisdiction.

The Principles are aimed at assisting governments, in Africa and
around the world, in exercising their powers and obligations, human
- rights organisations and legal practitioners in their attempts to pursue
international justice, and advocacy and lobbying initiatives. They are
also aimed at contributing to the progressive development of
international law. :

The starting point for these Principles is an awareness of existing law,
as enshrined, for example, in the Rome Statute of the International

Criminal Court.

In the particular context of the African Continent, however, there are
additional considerations, including economic, social and cultural, that
should be taken into account in trying to ensure the effective exercise
of universal jurisdiction.

PRINCIPLES

1. Universal jurisdiction applies to . gross human rights offences
committed even in peacetime.

2. The principle of universal jurisdiction should apply not only to
natural persons, but also to other legal entities.

3. States shall adopt measures, including legislative and
administrative, that will ensure that their national courts can exercise
universal jurisdiction over gross human rights offences, including, but
not limited to, those contained in the Rome Statute of the International
Criminal Court. '

4. In addition to the crimes that are currently recognised under
international law as being subject to universal jurisdiction, certain
other crimes that have major adverse economic, social or cultural
consequences — such as acts of plunder and gross misappropriation of



13

ANNEX 1
THE CAIRO-ARUSHA PRINCIPLES ON UNIVERSAL
JURISDICTION IN RESPECT OF GROSS HUMAN RIGHTS
OFFENCES: AN AFRICAN PERSPECTIVE

PREAMBLE

The African tradition has always been to abhor gross human rights
offences.

The principle of universal jurisdiction concerns the international
community as a whole; it should therefore have a truly universal scope
in its content, implementation and effects.

While it is generally preferable to try gross human rights offences in
the State where they occurred, it is sometimes necessary, in order to
avoid impunity, to make use of international tribunals or other

national jurisdictions.

Most African States have accepted the principle of universal
jurisdiction by becoming parties to instruments which provide for
universal jurisdiction over certain crimes under international law,
including under the 1949 Geneva Conventions, the 1973 Convention
on the Suppression and Punishment of the Crime of Apartheid and the
- 1984 Convention against Torture. Many of those States, however,
have not ensured that their courts can exercise jurisdiction in respect
of gross human rights offences on the basis of universal jurisdiction.

In recognition of this, AFRICA LEGAL AID (AFLA) convened a
meeting in Cairo from 30 to 31 July 2001 and in Arusha from 18 to
21 October 2002. The meetings brought together a number of leading
experts from all across Africa and elsewhere to discuss and devise
principles on universal jurisdiction from an African perspective.

The Principles are prompted, among others things, by a concemn that
certain offences-which have particular resonance in Africa, such as the
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CONCLUSION

The Cairo-Arusha Principles were drafted and adopted in the belief
that the evolution of international criminal law requires the application
of universal jurisdiction to a broader array of offences in international
law. The Principles also recognize, however, that universality does not
necessarily imply uniformity.? This explains how issues relating to
universal jurisdiction may be seen from an African angle, as done in
the Cairo-Arusha Principles.

As stated in the Preamble, the Cairo-Arusha Principles are meant to
guide governments, in Africa and around the world, in exercising their
powers and obligations. They are meant to assist human rights
organisations and legal practitioners in their attempts to pursue

international justice, and assist advocacy and lobbying initiatives.
~Most importantly, the Cairo-Arusha Principles are aimed at
~ developing the frontiers of the principle of universal Jurisdiction.

%" On obstacles to the harmonization of the application of universal jurisdiction, see
generally S. SCHAIRER and C. EBOE-OSUJI, “The Jurisdiction to Prosecute
Foreigners for Crimes Against Humanity Committed Abroad,” Africa Legal Aid
Quarterly 12-19 (April-June 2000). .
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was committed. Obvious situations in mind include Rwanda and
Sierra Leone.

The idea of reparations for the victims of gross human rights
offences is a relatively new one. The Princeton Principles make no
reference to the requirement of reparations to the victim(s) of the
offences.”” And whereas the Amnesty Principles suggest that “cot
must award appropriate redress to victims and their families,” Cairo-
Arusha Principle 17 specifically requests that appropriate reparation to
the victim(s) should be provided by the offender, and, failing that, by
“other available mechanism.”

The last but one Principle seeks to address a very troubling but
frequently occurring issue, the cross-section of refugee law, human
rights law and international criminal law. Whereas international
refugee law aims to protect victims, international criminal law aims to
prosecute perpetrators or to achieve justice. There thus exists an in-
built tension between the ultimate aims of international refugee law,
_on the one hand, and international criminal law, on the other. The
Cairo-Arusha Principles preserve the time-honoured prohibition
against non-refoulement in international refugee law, while providing
that refugee status per se, or applications for such refugee status, do
not relieve States of their obligation to prosecute or to extradite or
transfer for trial persons accused or suspected of gross human rights
offences.

7 See The Princeton Principles, supra note 5.
% See Principle 11 of the Amnesty Principles, supra note 4.
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The Cairo-Arusha Principles stress, however, that such financial
constraints, while serving as an obstacle to prosecution, do not relieve
States of their duties in respect of exercising universal jurisdiction.
In this regard, the international community is invited to assist
developing countries in need, as a means of reducing the burden on
those developing countries exercising universal jurisdiction. This is
consistent with the well-established principle of multilateral assistance
or cooperation for development.

Principle 14 has a hidden but uniquely African touch in its
recognition that States have sought to ensure accountability and
national reconciliation through the use of truth commissions,
alternative forms of justice and other inquiries into national traumas
and gross human rights offences. Examples of this are the Truth and.
Reconciliation Commission of South Africa, and the Gacaca system
of peer trial in Rwanda. As is well known, several African countries
have given preference to peace, political stability or national security
over justice by granting amnesty to persons who have committed
gross human rights offences, such as crimes against humanity. The
Cairo-Arusha Principles make clear that such alternative forms of
justice and/or grants of amnesty do not relieve States of their duty to
prosecute individuals or to extradite for trial individuals who are
suspected or accused of gross human rights offences. This is in line
with the generally accepted principle that international law does not
allow or condone the granting of amnesty given at the national level
for a crime under international law.>®

The rationale behind prosecution and sentencing in cases of
universal  jurisdiction is  discussed in  Principle 16.
Again, the Principles are cognizant of the particular African milieu
when they stress that decisions relating to whether to prosecute, as
well as the type of punishment meted out, should be guided not only
by the need for deterrence, but also the equally important need to
reconcile, rehabilitate and reconstruct the society where the offence

% Thus, for example, in respect of the Sierra Leone Peace Agreement, the United
Nations specified that the amnesty and pardon provisions in Article IX of the
Agreement would not apply to the international crimes of genocide, crimes
against humanity, war crimes and other serious violations of international
humanitarian law. ‘
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powerful countries in the North, than by those in the South. The
concern is that certain States might use it as a pretext to pursue
politically motivated prosecutions or that it might be applied against
weak and vulnerable countries.” The inclusion of Principle 8 in the
Cairo-Arusha Principles is aimed at allaying that concern.

Principle 9 is meant to address the deterrent effect of the cost of
exercising universal jurisdiction. This is an issue with particular
relevance to Africa, as 34 of the continent’s countries are classified by
the United Nations as “least-developed countries.”* The difficulty and
expense of gathering sufficient evidence can potentially act as a bar to
indigent States that would otherwise have exercised universal
jurisdiction. Other similar obstacles include those of carrying out
investigations in third countries and the costs related to locating and
interviewing witnesses abroad or translation of documents.”

B Others raise a question whether universal jurisdiction is a concept which will
primarily be implemented on citizens of weaker nations by courts in the more
powerful States. See, e.g., E. ANKUMAH, “Introduction,” Africa Legal Aid
Quarterly 5 (April-June 2000)(quoting Shadrack Ghutto’s observation: “What
would happen if an African State like Djibouti would prosecute let us say a
national of the United States for crimes against humanity? The prosecuting State
would either be bombed or will not receive aid from the World Bank.”).

% The 34 countries currently on the list of the 49 least-developed countries

(“LDCs”) are: Angola, Benin, Burkina Faso, Burundi, Cape Verde, Central

African Republic, Chad, Comoros, Democratic Republic of Congo, Djibouti,

Equatorial Guinea, Eritrea, Ethiopia, Gambia, Guinea, Guinea-Bissau, Lesotho,

Liberia, Madagascar, Malawi, Mali, Mauritania, Mozambique, Niger, Rwanda,

Sao Tome and Principe, Senegal, Sierra Leone, Somalia, Sudan, Togo, Uganda,

United Republic of Tanzania and Zambia.

The list of LDCs is reviewed every three years by the Economic and Social

Council of the United Nations (“ECOSOC”). In general, the criteria used to .

determine whether a country falls within the category of LDCs include:

(i) the Gross Domestic Product (“GDP”) per capita, (ii) a composite index

(the “Augmented Physical Quality of Life Index”) based on indicators of life

expectancy at birth, per capita calorie intake, combined primary and secondary

school enrollment, and adult literacy; and (iii) a composite index

(the “Economic Diversification Index”) based on the share of manufacturing in

GDP, the share of the labor force in industry, annual per capita commercial

energy consumption, and UNCTAD’s merchandise export concentration index.

See gencrally (bttp://www.unctad.org/en/pub/ldcprofiles2001.en.htm)

(last visited 30 June 2003).

On the difficulty and expense, in general, of universal jurisdiction cases, see

M. KAMMINGA, *“Universal Jurisdiction in Practice,” Afiica Legal Aid

Quarterly 12-13 (July-September 2001).



sovereignty of States. Principle 6 addresses the issue of non-
interference in the internal affairs of States by providing that the well-
known principle of non-interference in the internal affairs of States
should not be a bar to the exercise of universal jurisdiction. The
Principle tries to strike a balance between proponents and opponents
of humanitarian intervention, while keeping a focus on African reality,
as enshrined, for example, in the new constitutive Act of the African
Union.” As is now well known, Article 4(h) of the Constitutive Act of
the African Union qualifies the principle of non-interference in the
internal affairs of States.”? Taking into account Article 4(h) of the
Constitutive Act and the well-established and generally accepted
principle that gross human rights offences are of legitimate concern to
the international community, Cairo-Arusha Principle 6 concludes that
gross human rights offences do in fact give rise to prosecution under
the principle of universal jurisdiction.

Principle 8 seeks to avoid the exercise of any form of universal
jurisdiction that has an in-built selectivity or is used as a pretext to
pursue politically motivated prosecutions. In essence, this Principle is
restrictive, and is meant to provide a counterbalance to other
principles, such as Principle 4, which are expansionist in scope. It will
be noticed that the enumeration of grounds for bias, even though
illustrative, provides quite an extensive list. The Principle provides
that in exercising universal jurisdiction, authorities must avoid any
selectivity “based on race, gender, sexual orientation, ethnicity,
colour, language, age, religion, political or other opinion, national or
social origin, birth or other status” of the suspect.

Some opponents of universal jurisdiction argue that it risks being a
one-sided instrument that can be more easily used by rich and

21" On the Constitutive Act in general, see T. MALUWA, “The Constitutive Act of
the African Union and Institution-Building in Postcolonial Africa,” Leiden
Journal of International Law 16 (2003), pp. 157-170; C.A.A. PACKER and
D.RUKARE, “The New African Union and Its Constitutive Act,”
American Journal of International Law 96 (2002), pp. 365-379.

2 Article 4(h) of the Constitutive Act states the principle of “the right of the Union
to intervene in a Member State pursuant to a decision of the Assembly in respect
of grave circumstances, namely: war crimes, genocide and crimes against
humanity.” See Constitutive Act of the African- Union, 11 July 2000, at
(http://www africa-union.org/About_AU/Constitutive_Act.htm) (last visited
30 June 2003).
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In seeking to extend universal jurisdiction to other crimes having
adverse economic, social or cultural consequences, Principle 4 is
perhaps the most far-reaching aspect of the Cairo-Arusha Principles.
Indeed, it engendered the most extensive debate and the most
passionate discussion in both meetings of the experts.

There are several reasons for the inclusion of Principle 4 in the
Cairo-Arusha Principles. First, it was because of economic interests
that the international crime of piracy came about. Indeed, the principle.
of universal jurisdiction was originally used to prosecute pirates."
Secondly, there is hardly any country where it is not a crime for public
officials to misappropriate public funds. Thirdly, it is arguable that
even the Statute to the International Criminal Court indirectly
addresses the issue of pillage.”” And fourth, it is instructive that the
crime of slavery, whose economic consequences are well known, is a
frequently cited example of a wrongful act that )ustlﬁes an exercise of
universal jurisdiction.'®

Earlier drafts of the Cairo-Arusha Principles had expressly nmluded
certain specific crimes. One examplé is the crime of kleptocracy,
which was subsequently removed because most participants
concluded that the concept was captivating, but vague as a crime that
could be subject to universal jurisdiction:* Another example that was
not retained in the final draft is “serious act of self-enrichment,”
which, it was concluded, was not necessarily criminal.”

It is recalled that several of those opposed to the principle of
universal jurisdiction do so on the ground that it infringes on the

' See generally K.C. RANDALL, “Universal Jurisdiction Under International
Law,” Texas Law Review 66 (1988) 785, pp. 791-800.

"7 Article 77 of the ICC Statute provides that one of the penalties that may be
imposed on a person convicted of a crime falling within the jurisdiction of the
Court is “a forfeiture of proceeds, property and assets derived directly or
indirectly from that crime.” See Rome Statute of the International Criminal
Court, supra note 14.

'® 'S. RATNER and J.S. ABRAMS, Accountability for Human Rights Atrocities in

International Law: Beyond The Nuremberg Legacy 141 (1997).

On the issue of kleptocracy and its relationship to universal jurisdiction, see

generally C. EBOE-OSUIJI, “Kleptocracy: A Desired Subject of International

Criminal Law that is in Dire Need of Prosecution by Universal Jurisdiction,”

Africa Legal Aid Quarterly 18-20 (July-September 2001). ,

It is, however, noteworthy that the crime of “unjust enrichment” exists in certain

common law countries.
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the ICTY and the ICTR were both established in post-war situations.
It is common knowledge, however, that serious offences such as
pillage and genocide also take place on a daily basis, even in
peacetime. Indeed, it is worth recalling the Corfu Channel Case, in
which the International Court of Justice cautioned that elementary
considerations of humanity are more exacting in peacetime than in
wartime."” The suggestion that universal jurisdiction should also apply
to gross human rights offences committed in peacetime is meant to
ensure that the international community does not underestimate the
impact of gross human rights offences, irrespective of the
circumstances under which they are committed.

The Cairo-Arusha Principles also break new ground in proposing
that the principle of universal jurisdiction should apply not only to
natural persons, but also to other legal entities. It is recalled that other
ad hoc tribunals, such as the ICTY, only have jurisdiction over natural
persons, and not over corporations or other legal subjects. The Cairo-
Arusha Principle that universal jurisdiction should be extended to
other legal entities is a natural corollary of Principle 4, where
reference is made to certain other crimes that have major adverse
economic, social or cultural consequences. It seems undeniable that
some of the offences alluded to are committed not just by individuals,
but in certain cases, also by transnational entities, corporations or
other legal subjects. The application of universal jurisdiction to such
entities would therefore require that other legal entities, and not just
natural persons, also be subject to the exercise of universal
jurisdiction. In any event, the law, it would seem, is evolving in the
direction of extending international criminal law, including universal
jurisdiction, to legal persons and not just individuals.

At present, universal jurisdiction is provided only for crimes
affecting physical and psychological violation of the person. In terms
of universal jurisdiction, international law does not recognize crimes
of an economic, social and cultural nature, which are sometimes more
devastating in their impact. The Cairo-Arusha Principles seek to
reverse this trend. : :

" Corfu Channel (United Kingdom v. Aubunia), I.C.J. Rep. 1947, p. 4 (Merits).
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since 1991;? and the International Criminal Court (ICC), which may
start trying cases in 2003, only has jurisdiction over crimes committed
after July 2002, the date on which the Statute of the ICC entered into
force. This jurisdiction is only exercisable in respect of crimes
committed in a country or by nationals of a country that has ratified or
acceded to the Statute of the Court."”

In light of this reality, the Cairo-Arusha Principles take the position
that, for purposes of avoiding impunity in those cases that fall outside
the ambit of national (or territorial) court jurisdiction, international
tribunals or other national courts that are able and willing should
exercise universal jurisdiction over violators."

THE PRINCIPLES

The first of the Cairo-Arusha Principles provides that universal
jurisdiction should apply to gross human rights offences committed
even in peacetime (and not only in wartime). This is indeed a unique
feature of the Cairo-Arusha Principles. There is a tendency to assume
that the principle of universal jurisdiction should only be invoked in
the context of armed conflict. This may be due in part to the fact that

12 These are (i) grave breaches of the 1949 Geneva Conventions, (ii) violations of
the laws and customs of war, (iii) genocide, and (iv) crimes against humanity.
See Statute of the Intermational Criminal Tribunal for Yugoslavia, adopted
25May 1993 by UN Security Council Resolution S/RES/827 (1993), as
amended by UN Security Council Resolutions S/RES/1166 (1998),

" S/RES/1329 (2000) and S/RES/1411 (2002). Amended text available at
(http://www.un.org/icty) (last visited 30 June 2003).

3 Gee Rome Statute of the International Criminal Court, 7 July 1998, UN Doc.
A/CONF.183/9*, International Legal Materials 37 (1998) 999, corrected
through July 1999 by UN Doc. PCNICC/1999/INF/3*, reprinted at
(http://www/un.org/law/icc) (last visited 30 June 2003). See also J. DUGARD,
“Universal Jurisdiction for Crimes against Humanity,” Africa Legal Aid
Quarterly 7 (April-June 2000)(making clear that, due to the limited nature of the
ICTY, ICTR and ICC’s jurisdiction, “if any of Africa’s tyrants are to be tried, it
will be before a national court and not before an international court™).

" It is also noteworthy that the Statute of the ICC stresses in its Preamble that the
ICC is “complementary to national criminal jurisdictions,” and provides in its
Article 17 that the 1CC should only step in when national courts are unwilling or
unable to investigate or prosecute a case.
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into account the further development, in law as well as in practice, of
universal jurisdiction.

THE PREAMBLE’

The Preamble to the Cairo-Arusha Principles states at the outset
that “[t]he African tradition has always been to abhor gross human
rights offences.” This serves as an important introduction to the
Principles by making clear the opprobrium with which certain serious
offences have traditionally been regarded in Africa. This statement is
of great import, given the history of gross human rights abuses in
Africa and other parts of the world.

As is well known, there are different grounds on which a State can
exercise criminal jurisdiction under international law.” The Cairo-
Arusha Principles state a clear preference for the principle of
territorial jurisdiction, which is the exercise of jurisdiction by the State
in which the gross human rights offences occurred. In the African
context, however, a realistic assessment suggests that a strict
adherence to the territorial principle would have the effect of
excluding from trial several present and past leaders whose conduct
arguably falls within the ambit of gross human rights offences. For
example, the jurisdiction of the International Criminal Tribunal for
Rwanda (ICTR) is limited to the crimes of genocide, crimes against
humanity and violations of international humanitarian law committed
in the territory of Rwanda or violations committed by Rwandan
citizens in neighbouring States between 1 January 1994 and
31 December 1994;" that of the International Criminal Tribunal for
the former Yugoslavia (ICTY) is limited to any of four clusters of
offences committed on the territory of the former Yugoslavia

®  The Cairo-Arusha Principles are attached as an Annex to this Note.

' These are the territorial principle, the nationality principle, the protective or
security principle, the passive personality principle and the universality principle.
See generally M. AKEHURST, 4 Modern Introduction to International Law
(5" ed. 1984), pp. 102-104; 1. BROWNLIE, supra note 2, pp. 303-309.

' Statute of the International Criminal Tribunal for Rwanda, /nternational Legal
Materials 33 (1994) 1602, available at (http://www.ictr.org) (last visited
30 June 2003).
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concept, or in existing case law or law review discussions on
the subject.

The starting point is to place the Cairo-Arusha Principles in the
context in which they were adopted. The Cairo-Arusha Principles are
the outcome of two experts’ meetings that were organized by Africa
Legal Aid (AFLA) in Cairo from 30 to 31 July 2001, and in Arusha
from 18 to 20 October 2002. Both meetings included leading experts
from all across Africa and elsewhere who represented a variety of
viewpoints. and legal systems.” Those meetings were, in turn, a result
of an earlier meeting held in Maastricht on the theme of universal
Junsdxctlon At the Maastricht meeting, part1c1pants concluded that a
discussion of <universal jurisdiction gave rise to certain issues that
were of particular significance to Africa. The Cairo and Arusha
meetings were therefore convened with the express purpose of further
exploring universal jurisdiction issues that were of particular
relevance to Africa.

The Cairo-Arusha Principles are an attempt to look at the concept
of universal jurisdiction from an African perspective. They recognize
that there are certain violations that may be of more direct and more
immediate relevance in Africa by virtue of their impact. In finalizing
the Cairo-Arusha Principles, the following questions featured
prominently in the minds of the drafters and participants: What is the
value underpinning universal jurisdiction? What types of crime affect
Africa the most? Is the concept of universal jurisdiction necessarily
universal in its application or implementation? Why are certain
serious human rights offences excluded from the scope of universal
jurisdiction? Why, for example, do high level perpetrators of the crime
of apartheid continue to enjoy impunity?

The Cairo-Arusha Principles contain elements of both /ex /ata and
de lege ferenda. In recognition of the fact that universal jurisdiction is
an evolving concept, the Principles have been drafted so as to take

7 The List of Participants at the said meetings is attached as an Annex to this Note.

See Africa Legal Aid, Report of the Seminar on Universal Jurisdiction for
Crimes against Humanity, 18 April 2000, Maastricht, available at
(http://www.afla.unimaas.nl/en/act/Seminar%20on%20Universal%20Jurisdiction%20f
0r%20Crimes%20against%20Humanity.htm) (last visited 29 June 2003).
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adopted /4 Principles on the Effective Exercise of Universal
Jurisdiction.’ Similarly, the Princeton Project adopted The Princeton
Principles on Universal Jurisdiction.* And the principle has been
elaborated upon by commentators and in various international
decisions, including recent ones by the International Court of Justice.’

The most recent attempt by a group of academics and practitioners
to address the principle of universal jurisdiction is embodied in the
Cairo-Arusha Principles on Universal Jurisdiction in Respect of
Gross Human Rights Offences: An African Perspective (“the Cairo-
Arusha Principles™). The Cairo-Arusha Principles are a final version
of the Cairo Principles on Universal Jurisdiction that were cited in a
dissenting opinion in the International Court of Justice’s Arrest
Warrant Case.® ,

This Note briefly discusses the Cairo-Arusha Principles and
assesses which aspects of those Principles break new ground in the
area of universal jurisdiction. This Note is not meant to be an
exhaustive discussion of each of the Cairo-Arusha Principles. It
simply focuses on the aspects of the Cairo-Arusha Principles that are
not found in other attempts to codify or progressively develop the

3 See (http://www.web. amnesty.org/ai. nsf/recent/nor530011999) (last  visited
30 June 2003).

* The Princeton Principles on Universal Jurisdiction (Princeton University
Program in Law and Public Affairs (2001), reprinted at
(http:/www.princeton.edu/~lapa/principles.html) (last visited 30 June 2003).

* In the Arrest Warrant Case, the Court concluded that as Congo was not
challenging Belgium’s attempt to exercise universal jurisdiction, the dispute
between the parties was only about the immunity of a foreign minister. The
Court therefore declined to decide whether Belgium’s issue of an arrest warrant,
in a purported exercise of universal jurisdiction, was in accordance with the
applicable rules. Nevertheless, three of the Justices discussed universal
jurisdiction in detail in their joint separate opinion. See Arrest Warrant of
11 April 2000 (Democratic Republic of Congo v. Belgium), 1.C1J.,
14 February 2002) (Separate Opinion of Judges Higgins, Kooijmans and
Buergenthal). For a general review of the case, see N. BOISTER, “The ICJ in
The Arrest Warrant Case: Arresting the Development of International Criminal
Law,” Journal of Conflict and Security Law 7 (2002), pp. 293-314. See also
Universal Jurisdiction in Theory and Practice (The Asser lnstltute), at
(http://www.asser.nl/vr/query.htm) (last visited 30 June 2003).

 The Arrest Warrant Case (Democratic Republic of Congo v. Belgium), supra
note 5 (dissenting opinion of Judge Van Den Wyngaert).



THE CAIRO-ARUSHA PRINCIPLES ON UNIVERSAL
JURISDICTION IN RESPECT OF GROSS HUMAN RIGHTS
OFFENCES: DEVELOPING THE FRONTIERS OF THE
PRINCIPLE OF UNIVERSAL JURISDICTION '

Edward Kwakwa’

INTRODUCTION

The principle of universal jurisdiction refers to the exercise of
criminal jurisdiction solely on the basis of the nature of the crime. The
exercise of jurisdiction is irrespective of the place where the crime
was committed and irrespective of the nationality of the perpetrator or
the victim of the crime.' It is, in modern day parlance, a reflection of
the globalization of justice. '

The principle of universal jurisdiction has gained increased
attention in recent years. For example, the International Law
Association has prepared a very informative report on the subject.?
The non-governmental organization Amnesty International has

* LL.B., University of Ghana; LL.M,, Queen’s University; LL.M., J.SD, Yale
Law School. Deputy Legal Counsel, World Intellectual Property Organization
(WIPO), Geneva. This is a revised version of an article first published in the
Afvica Legal Aid Quarterly (2003). The views expressed here are my personal
views and are not necessarily shared by WIPO or.by the United Nations.

! In general, the most frequently cited offences widely considered to be subject to
universal jurisdiction include genocide, crimes against humanity, war crimes,
hijacking or the unlawful seizure of aircraft, and offences related to traffic in
narcotics. See %enemlly 1. BROWNLIE, Principles of Public International Law,
pp. 307-308 (5" ed. 1998).

2 Gee M. KAMMINGA, “The Exercise of Universal Jurisdiction in Respect of
Gross Human Rights Offences,” International Law Association, Report of
the Sixty-Eighth Conference held at Taipei, Taiwan, Republic of China,
24-30 May 1998, (1998), pp. 563-583.
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