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1 See e.g., Ann Piszcz, Bailystock Law Books 6 Competition Law In Competitive perspective, (2011) p.
108.

2 Case III SK 30/08: the judgment of the Supreme Court of 2 April 2009.

3 See e.g., R. Stankiewics, Does an undertaking’s reputation affect its market power or the relevant
market power? Case comment to the judgment of the Supreme Court of 2 April 2009- PPKS (Ref. No.
III SK 30/08). “YARS” 312010, p. 292.

4 Ibid
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1 See e.g., case C- 26/86 Akzo Chemie BV v Commission, ECR 1991 I- 3359, Para. 60.
2 See e.g., COJ 18 February 1971 (Sirena v. Eda, 40/70), ECR1971, p. 69, para 16.
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1 Commission decision Continental Can (1971) para. 11.3.

2 ECJ United Brands (1978) para 65.

3 See e.g., case 85/ 76 Hoffmann-La Roche & Co AG v EC Commission, ECR 1979 461, para. 38,
European Court Reports 1979, 461.

4 See e.g., ECJ I’oreal (1980) para 26

5 See e.g., ECJ Michealin I (1983) para 39.

-See e.g., also CFI, Case T-203/01, Manufacture francais des pneumatiques Michelin v. Commission, 30
sep. 2003, para. 30, European Court Reports 2003, 11-4071.

6 See e.g., Case 85/76 Hoffman-La Roche & Co. AG v Commission (1979) ECR 461, para. 39.
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1 See e.g., Mark-Oliver Mackendrot, Beatriz Conde, Stefan Enchelmaier, Abuse of Dominant Position:
New Interpretation, New enforcement Mechanisms, 2008, p. 8.

2 See e.g., O'DONOGHUE/PADILLA, “The Law and Economics of Article 82 EC”, 2006, P 108.

3 EUROPEAN COMMISSION, note 7, para. 24

4 See e.g., Directive 2002/21/CE of the European Parliament and of the Council of 7 March 2002 on a
common regulatory framework for electronic communication networks and services (Framework
Directive), (2002) OJ L 108/33, Article 14

5 O’'DONOGHUE/PADILLE, Op., Cit., note 82, 108
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1 Ibid.
2 See e.g., Case 226/84 British Leyland Public Limited Company v Commission (1986) ECR 3263
3 European Commission, Decision 89/205/EEC Magill TV Guide/ITP, BBC and RTE (1989) OJL 78/43,
para. 22. Upheld by the Court of First Instance in Case T-69/89 Radio Telefis Eireann v Commission
(1991) ECR II-485, para. 63. See e.g., also Case T-139/98 Amministrazione Autonoma dei Monopoli di
Stato (AAMS) (2001) ECR 1I-3413.
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4 See e.g., Case 85/76 Hoffman-La Roche & Co. AG v Commission (1979) ECR 461.
5 Ibid., para. 70
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olail uSe @l anal) daugially spiall e piall lea Guly TpalaBy) 56 <Y

1 European Commission, Decision 77/327/EEC ABG/Oil companies operating in the Netherlands (1977)
OJL 117/1

LB 5 ) A Alsa ey il Ausiliall 4l Jun 3 JISiaY) )y shana s shaaall SIS caalall (pas )l de deal il Y

Al il YY) Ga V44T (il g CUEN aaal)

Keith N. Hylton, Antitrust Law: Economic Theory and Common Law Evolution, 2003, P. 230
3 See e.g., United States v Aluminium Co of America, 148 F. 2d 416,424 (2d Cir 1945).
-See e.g., also Pranvera Kellezi, Brunce Kilpatrick, Pierre Kobel , Abuse of Dominant Position and
Globalization & protection and Disclosure of Trade Secrets and Know-How,. 2017, p. 8.
4 See e.g., Gavil (2004) 102-04 referred in Luis Artiz Blanco, Market Power in EU Antitrust Law, 2011,
BloomsBury Publishing, P. 47
5 See e.g., Coppi & walker (2004) 103 referred in Luis Artiz Blanco, Op., Cit., P. 47.
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1 See e.g., Jurgen weigand, Manfred Neumann, the international handbook of competition, 2005,
Edward Elgar Publishing, p. 222.

2 Us Department of Justice (2008)

3 See e.g., United States v. Aluminum Co. of America (Alcoa) (1945).

4 See e.g., United States v. United Machinary Crop., (1953).

5 See e.g., Us Department of Justice (2008) 20; ‘the power in question is generally required to be much
more than merely fleeting; that is, it must be durable."

6See e.g., G Monti (2006) 31- 32 referred in Luis Artiz Blanco, Op., Cit., P. 47.
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DS sl Caypeil e JelS S5 sl SLa@Y) Cappes il Y
diad A A gl 368 888 S JC Blasad) 388 Lagi i LB o Gus oDl
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Vg o) 358l djlee (e dailll due Laial) AaKa) Q) KAy dadlKa o5l

ssill Lgal ST ) sliie 4 (585 A paslly Aina Audlial) djlea cillals
e Jia dudliall (5 AY) Jalgall N ZELaYl 2l ' el e 5alll ALl
gy syl

P\ sy e ) g 3 ) Al G e st 5 s
S msasd) udld) ladl § alegd) e guall Wl e @lldy TlKiaY)
sl adl e sl b cplaia)

Q) e a1 e 5all Lol A el 3l Gy e8] Dall) cépe )
Ay Baudl 8 AV Ldlid) Jalse i giasay cilaaally alud) g5 cp lay) oz LY
Gsudl B el giue o Apaal) AASH) Laa A8 ual) 3580 () piige @lliang © ' iBanne Bl
S jry udliall

e 5 e 5 50 Lgpad (S 13) 8 g 858 S80S Bl m gl Jalal) 5 pmndl ing ¥ il 15 LEY1 a5
GAYN el T g 58 oY) e sall el
2 See e.g., Jeffery Church/ Roger Ware, “Industrial Organisation. A strategic Approach”, (2000) p603.
3 See e.g., BISHOP/WALKER, “The economics of the EC Competition Law”, 73 (2002);
-See e.g., also Jeffery Church and Roger WARE, Op., Cit., P. 603.
4European capital commission, “DGC competition discussion paper on the application of Article 82 the

treaty to exclusion any abuse”, (2005).
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sle 308 QAN e juS 2o dag Gus Geull (B LS gl 1 aey
ey A)\KiaY ) A gnd) gl sk SSY) Cayynill rimy UM dais P A8 g 558 DL
Sl G ey Lee ® amll sadl) e 463 Jagie 3 land) ady e sl )
s s by (o) (8 iiall amsl) 3ysall 4 i all aila 4ilS oy
A gy Anly o3 Siaall adl (f axiy o ais llgiod) 48 ey W (g5l
OSlgialy LGN e dsllae 358 anal 68y llall

AUl ¢ CpaliaS 4] 3aally Al Bl oalhias axdieg Gl
Tadall LeSlias 8 Agn 38 (glny hasaall SO o Jsil (S

05 G ASaY) aaiall Vsl (& Galidy pagl o) Gl g oS
Ol 3y Cua ol Gl e G sl 3ada dagyd asl d,KaaY) sl
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1 See e.g., CARLTON/PERLOFF, “Modern Industrial Organization”, 57 et seq. (3rd ed.2000)

2 See e.g., CHURCH/WARE, Op., Cit., P. 29. A<l dudliall & jmud) Lpal) 8l (g gl

3 See e.g., Motta, Competition Policy: Theory and practice, Cambridge University, (2004), P. 41.

4 See e.g., BISHOP/WALKER, Op., cit., 42

5 See e.g., CHURCH/WARE, Op., cit., P. 603.

6 See e.g., inter alia, Discussion paper on Article 102 TFEU (European Commission (2005)) paras 23
and 28.

-Guidance paper on the same Article (European Commission (2009)) paras 10, 14 and 16.

-See e.g., also Evans (2011) 3, other jurists define the dominant position as “a very high degree of
market power — one that enables a firm to sustain prices above the competitive level. Without inducing
customer switching as competitor entry”. See e.g., Kuhn (2001) Section 2; Bishop and Walker (2010)
227, para 6., Niels & Jerkins (2005) 606. Referred in Luis Ortiz Blanco, Op., Cit., p. 47.

The court provided that in the context of European competition policy a dominant position referred to in
this Article relates to a position of economic strength enjoyed by an undertaking which enables it to
prevent effective competition being maintained on the relevant market by giving it the power to behave

to an appreciable extent independently of its competitors, customers and ultimately of its consumers



— "l sl - ,,_fi/umt- 5o\l ;;;wl E=TR

e Qloyd 05l e AU andll By 3\KaaY) Bl calln Uayl Lag,\SiaY) 5l
Il by A8l 358 e S

Opmdliall slagind e 0l jlanl) a8y e sl 1) dplSial) sl g
sall aginds | Alledll ) ALY ddld) pe calaay) ) Al Baall i Law
i g Jsill oSay ¢ ymall o il sland) aaind Ladie” tdaydl) 1 4y)lSiaY|
Sl cpatlaaall gt aladin) 2alSa) bl (g5 (Sl Adsm 38 5l AylSial 348
S (Reaad) A8) oy el Adlial) il (358 e paiag e 3yl i)
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5 llia Jile 5 7 Aud) 31 (e amy 4l sl gy piall (5% @l Al
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oo Dhssall SRl Glidy @l el 3337 LlS Gl il o3 Cajualiy (gl
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1 Estman Kodak Co. v Image Tech. serves. 504 U.S. 451 (1992), para. 481.
2 United States v E.I. du pont Nemours & Co. 351 U.S. 377 (1956), paras 391, 392
-See e.g., also PRICE, “Market power and Monopoly Power in Antitrust Analysis”, (1989) 75 Cornell
Law Review 190.
3 BISHOP/WALKER, Op., Cit., P. 50.
4 CARLTON/PERL. Off, Op., Cit., P. 92
5 Ibid., P. 107
6 CHURCH/WARE, Op., Cit., P. 124.
7 CARLTON/PERL. Off, Op.,Cit., P. 108
Lia)aene 3¢ 0V E G e o rn o) do e gmus cllall dmala o5 jadl Apalai@¥) 4y ylaill 8 daie cJiaal) asal o) o alla 3 lilA
Ja=ll
A S cladny Loy ) 00 (mYo e o 5l (3 cpaia (i LISy 55 (oaloaBY) sl o) ol o

CHAMBERLAIN, “The Theory of Monopolistic Competition”, (1933)
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s ASGe fin b ol Japal 13 3gag 41K Yan Ll 5l 43 Cua
O Ol e pe )l o hsee 3$5e (3 lam papdall iy o) Ser A s
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1 CABRAL, Introduction to Industrial Organization, Cambridge: the MIT Press, 2000, P. 92.
2 SCHERER/ROSS, Industrial Market Structure and Economic Performance, 3rd ed., 1990, P. 581.
Sllginall COlpaii 5 Ak 5l Aa jay S Radi jall a1 o e 2SI Gang callall inie 8 (aldsll il 13 4a) 5 BT
Adge B lat Aadlad
4 CABRAL, Op., cit., P. 209 et seq
5 See e.g., inter alia, ECJ. Hoffman — La Roche (1979) paras 39-41 in which the periods examined by

the commission were generally three years.
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British & s g (gpdall sylasn 3l Al Y0¥ 3kl 5 sl Al )
& ki Sy A British Airway (BA) of alll casg Airways/ Virgin'
LSl (e a2l e cAirline Travel Agency claxd o)yl saaiall ASleal) (§gu
iaSae bl Lalll Ll clia g Al dagill BA catis) s %6+ e J8 Ao duas
Adiny Aol cadie] 8y diall) \g) il ) dagl) e el alls dags Jf
asiall ASlaal) 8 35Sl cileaddl i BA J Adsndl daall-) e Al
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1 See e.g., Case IV/M.784, Kesko/tuko, affirmed on appeal in case T-22/97, Kesko Oy v Commission
(1999)

2 See e.g., Case T-219/99, British Airways plc v Commission (2003) ECR I1-5917.

3 Ibid., para. 217
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Ladie auasll e peill Wl Zaalll aierdinly il 35l e Gl o Caalil
(o) Domad) Shasall 3S5al (Y el a0 j0dy 0S1y Gendl ues e el
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1 Ibid., para. 197
2 See e.g., Commission decision Henkel / Colgate (1971) para III , minth rectical (p 17 of the French
edn.).
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1 See e.g., O’ Donoghne & Padilla, Op., Cit., P. 168 - 169
L5 5Y) Al Caca 381 @l e a1 e 55 kgl (pe adi yall (5 sisall Saar el o V0 Y Balal B a5 W s ) AELYLY
58S A g s gkl el Ladie € 0S8 35 lanal) S 5al) I3t 3oLl Aullaial
3 Opinion of Advocate General Fennelly in joint cases C-395/96 P and C-369/96P, Compagnie Maritime
Belge Transports SA, Compagnie Maritime Belge SA and Dafra-lines A/S v Commission [2000] ECR I-
1365.
4 Tbid, para 137
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1 See e.g., Case T-228/97, Irish Sugar plc v Commission (1999) ECR 1I-2969, para 185

2 See e.g., 1998 Football World Cup, OJ 2000 L 5/55, para. 86 4ilxie bl JkY! 44 gise (3ai 55 o i)
("l Y LSl ) B plagudl Aa

3 NAPP Pharmaceutical Holdings Limited Subsidiaries v the Director General of Fair Trading,
Judgment of January 15, 2002, para. 219 sixell audll 0 5S; saniall ASeal) (58 3 (Budas aSall 138 () (e a2 )l e
A8y play ainlai g o paudli () 0 AN Callaty 5 cla g ) AL (he ) ¢ Y B3Lel) Aebial (3iae Basial) ASlaall A Al o g8 A
s3] AaD Audliall ) 58 ae A8 gia

4 See e.g., Joined Cases C-395/96 P and C-396/96P, Compagnie Maritime blege Transport SA,
Compagnie Maritime blege SA and Dafra-Lines A/S v Commission (2000) ECR I-1365, para. 338
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1 See e.g., DW Carlton & JM Perloff, Modern Industrial Organization (4th edn., Boston, Pearson
Addison Wesley, 2005) P. 105-110.
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Ay G813 Lo plaill Gaiy pyyde 4 o GLSH CanSs A0S ay Lea ¢ kil
Aol duadd

Ll 4 ity OLS IS goptall asede Jadd Ol Al Gilpad) o
G Ao 7"l D o) Al LU dpilal) Aall (e Ll by ¢ goladl
Aalal) Cala gl Sy (oS3 ey oIS 1) L Allis g5 Hofner & Elser 8 (Jll
Cum ()lat Tl iy gl s o (U o) eSae gy ¢ gt el e
o2 Aala@Y) dandall e 555 Y dle cVIS) dpae casllagll a0 cillalis
UL Gyl e —ggrspall e oy Ll 3y a4l ) )LaY) asts eclalia)
Lol 245 UL (e dilide ¢ 153l 25y oy caolsll asgdall 138 Bkt dic L Aalal)
ClalaiV ¢ el Sy ¢ aganal A gl il Ol Al Gl Jadiys sala)
aala ol clS,al Aoyl calpglall & d bl el Al

st Yo A oball sl (o gl Can s (5 pm gud) (53080 i g g piial) e g 3ac 6l 0da (e jA il B s (S
am (5 5 Adliall Bl il jlaall 5 O ISIL (alall s Yo v £ A Jial g JsY) B 2l Jam ulis ) asSlamtg Yoo ¥
. LCart
2 See e.g., Polypropelene, OJ 1986 L 230/1, para. 99.
3 See e.g., Case C-41/90, Klaus /Hofner and Fritz Elser v Macrotorn GmbH (1991) ECR 1-1979, para. 21
4 Ibid., paras. 20-23.
5 See e.g., Case 258/78, L.C. Nungesser KG and Kuurt Eisele v Commission (1982) ECR 2015.
6 See e.g., Breeders’ Rights: Roses, OJ 1985 L 369/9.
7 See e.g., Case 71/74 Nederlandse Vereniging voor de fruit- en groentenimpothandel, Nederlandse
Bond van grosseries in zuidvruchten en ander geimported fruit “Furbo” v Commission (1975) ECR 563.

See e.g., Case T-193/02, Laurent Piau v Commission (2005) ECR II-nyr. A
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il g pdiaS Aalad) cilingd) Y

dae OLSI JlieY Ble oy ¥ Alsall Gihd) Cad (e Ll dlas ()
ki) (Says e aansd) Aaty) Bl e VoY il Gudail aamdy ppdie kil
U8 b msall Sl oS el elaal Ll b ehliay 0 1Y) g5 i LSH
OIS S Baad) B et ) adis apad il Jae Jalill Jedy oS 13 L s Ala
a7 mpll dal e pald LS Gob oo Taal G e sl (S o3 Jali
Sl S Cadagll (oSa e gobaml Labis dalel) il (e dibide gl
s a2 Al ALl cl\SiaY Al Ay s)aY) 5 ¢ il gl g allay 3
Sl Aelia (3w b leady
(i) Tapall) (geall andiii|

L) ol (s Aale dalu (ailla gl &y pand) duledd) Jadi ) cllaliall o
G JE Jiw o as)s¥) el bl el sl pla galiai) Ll
b Jaxdl d8a. cuzd Royal Pharmaceutical Society of Great Britain
sbacl pan o Aidadl) Zud) aclil) aaad lly drige A Wlim AN ClelaY)
Glea) IS Y ~Aal lalu il sl Lgaiay diad 2l (ol (5S55 —Aigal
DAl gl 8 gl el gyl alisy

1 See e.g., Case 61/80, Cooperative Stremsel-en Kleurselfabriek v Commission (1981) ECR 851.

2 See e.g., 0J 1992 L 326/31

3 See e.g., Case T-513/93, Consiglio Nazionale degli Spedizionierei Donganali v Commission (2000)
ECR II-1807.

4 See e.g., Case C-309/99, JCJ Wouters, JW Savelbergh and Price Waterhouse Belastingadviseurs BV v
Algemene Raad van de Nederlandse Orde van Advocaten, intervener: Raad van de Balies van de
Europese Gemeenschape (2002) ECR I-1577.

5 See e.g., Case C-67/96, Albany International BV v Stichting Bedrijfspensioenfonds Textielindustrie
(1999) ECR 1I-5751, para. 311

6 Ibid.

7 See e.g., Case C-387/93, Giorgio Domingo Banchero (1995) ECR 1-4663.

8 See e.g., Joined Cases 266/87 and 267/87, The Queen v Royal Pharmaceutical Society of Great Britain,
ex parte Association of Pharmaceutical Importers and others (1989) ECR 1295, para. 16.
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Ll Lules JS& A digall dpadats A3eS Capuali LSl L dalall ddaludl Ly a5
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Slo biiy ¥ Aadll od Jie Jladl 5 die 4y Digall ¢ liac] Alaulyy Lo (il
gl oda ol Jsill acay @lldy cdalall Aaliadl Hlee ) goasll @l Jeis off 2,0
Andlall ()5l Gk e el O s Y Bpedal) Lgilaly duigal)

Copaill rag ¥ (Y1 8l 8 il G ) G oS
by AV ADIAY) ac sl Laih gl (ST Ligall saliaidy) Laliill alaw ) i)
daphy Bl ellily 53 Geall ae SN il Jae GV aie 5aY) il
al o Al dals dhsi e Loaf Lloaill S5 . ooba@y) Llaall Glai e 5800
(@AY 050 Ll (e Banly Alaia b g piaS LN iy o Sy
1Al ol alad) (LY Aaluaal LAES oy Al claladl-o

& Sl e Al gial) dpallal) dakaiall culS 1)) Ly Eurocontrol duzsd (3lat
ATV Y Baldl Gakil aady gy pde JSE Lyl pline (B dusall s all ASa
bl Ll 8 ey LS ) Jady popiiall asgie S 13 4l deSadll ciny
daliaall 43 ddhaiadl deall (8 ¢lgy Jsay A Adpally 4l Al el (2,
saleail) Bl il adas K Y Tin il QG ol sl ddlal)

s Genoa elie & Cighll Ay aiad clerd o) sanall Aa) Sl
Sles < Diego Cali b g5 yie i3 ¥ Ll Operator gagaie oo aplilly Jes
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1 See e.g., Case C-309/99, JCJ Wouters, JW Savelbergh and Price Waterhouse Belastingadviseurs BV v

Algemene Raad van de Nederlandse Orde van Advocaten, intervener; Raad van de Balies van de
Europese Gemeenschap (2002) ECR 1-1577.

2 See e.g., Case C-364/92, SAT Fluggesellschaft mbH v Eurocontron (1994) ECR 1-43.

3 See e.g., Case C-343/95, Diego Cali & Figli Srl v Servizi ecologici porto di Genova SpA (SEPG)
(1997) ECR I-1547
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i Al CalaaY) dedd il cpeSall i e e ol e aill e

@ Eode Ldiay asey Ablie b adyy Gl) Gagsell alisall Jaill XSy o glall Jail)
Ll G &5Uall chlaxdl) sy oy Jaall 4aSas cuzidy ' Ambulanz Glochner
o= Ambulanz Glockner e dediall cilexdll 34110 5y i llia (gl 4 gl
dalad) Alalul) of dids agd Vs Gsad) B lempe S oSl dale cillle )k
Lo saall ) galivgy (pll aa Gaelill iS5

t oS liaY) ladal) (§gaiag Gualili-g

Yoy JHS g5l Ty Al Copeas Latic gyl Cappay (3l L Jaall
o ¥ Al staill Gaelil Bolia 8 Gl Giatyy solial lis 3 Dl of (e
05358 Ol e Wi G dAAl wys sale) JUal) dpse (Jeo JaSN Jady il )
Alally ad )50 Ganls (e gy pall Ao Laia¥) Agdakil (ho (ypms el 6505 Yia Jucadl
Gy e B Tase e an ) bl seis dasd) Gia (e Aganal)
Y el adlgl by e aigl) es " sV el Adliall ol G g g sl
gdaal) Glaliill aasd el e (0 6S

Agalaid) opalilly Liaall Agle ) cillalis Lggd (o83 Y AN clad) (1)

Gl Al Sluwsad) o e Jaall AeSas uXf " AOK Bundesverband
bl Lol 8 aalis Ladic Aale Cilegyiie (3585 Y dale o laal ouli dadail 3
OS5 Al caile) el ol Al ilmanll ) a8y F JalSl Tase aaSay

1 See e.g., Case C-475/99, Firma Ambulanz Glockner v Landkries Sudwestpfalz (2001) ECR [-8089

2 See e.g., Case 238/82, Duphar BV and others v The Netherlands (1984) ECR 523, para. 16.

3 See e.g., Joined cases C-264/01, C-306/01 and C-355/01, AOK Bundesverband and others v
Ichthyol—Gesellschaft Cordes and others (2004) ECR 1-2493.

4 See e.g., Joined Cases C-159/91 and C-159/91, Christian Pouct v Assurances Generales de France and
Caisse Mutuelle Regionale de Languedoc-Roussillon [1993] ECR 1-637, para. 18

-Case C-244/94, Federation Francaise des Societes d’ Assurance, societe Paternelle-Vie, Union des
Assurance de Paris-Vie and Caisse d’Assurance et de Prevoyance Mutuelle des Agriculteurs v Ministere
de I’ Agriculture et et de la Peche [1995] ECR 1-4013.

-Case C-218/00, Cisal di Battistello Venanzio & C. Sas v Instituto nazionale per 1’ assicurazione Contro

gli infortune sul lavoro (INAIL) [2002] ECR 1-691, para. 22.
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1 See e.g., Case T-319/99, Federacion de Empresas de Instrumentacion Cientifica, Medica, Tecnica y
Dental (FENIN) v Commission (2003) ECR II-357, para. 37.
2 Ibid.
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G Gpaldl Gl e il Gl Al Meca-Medina duad 8
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1) Jadd dudlial) (o gilal aumas dualyl) of Ay Jsf ASas cimagl L ogyshans Sl
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1 See e.g., Case C-76/96, Albany International BV v Stichting Bedrijfspensioenfonds Textiel<ndustrie
(1999) ECR I-5751.
2 See e.g., Case T-313/02, David Meca-Medina amd Igor Majceen v Commission (2004) ECR 1I-30.
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Mizg ol sagall Jlo mite o dpalle 35k ld i i giie o Ajaill ali i
ol auy Dlid axe Jesty ¥ el s (¥ @l clatic degend i e
Business Related 4ylaill ciladle ol dagis 4l @ SGI Lojaie & claiial)
sl aghy sadll Ak cle pegyiall Gu 0 Laie Eusy :Dependence

1 See e.g., Case T-193/02, Laurent Piau v Commission (2005) ECR II-nyr.
2 Version of 15 July 2005 (BGB1. 12114), modified by the Law of 1 September 2005 (BGB1. 12676).
3 See e.g., GLOY/LOSCGEKDER, “Handbuch des Wettbewerbsrechts”, § 39 para. 17 (3rd ed. 2005).
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O JEDU A4S eV dgay am Y eysall G 5aS dudlie sy ()
dplaall el sa aulall Jalall 55 AT goptia () eDeal) G par g3 gy pdiall
48 cilaal @lia culS 13 L Jalal) 138 20ays il Jae alull sl S5l
ol Aigall Aalll dand cadad) el (e il (any Lgial leg e ) JEDU
S lgie e el cillaling agiasas badsall

O G EplaY) Ty Shaedl Sl o bl ASadl cdi
Adlic dgay o Aol oy Gl atys Baal) 50K Audlic dsmg (g Y 5aY]
AaSan Cuy By AY g pie e eDleall LAS Ji Jiluy 29a S Y Gndl B 3pS
om  Lively Competition 4l dusliall §f 5,0l dudlidl of 4! Jasd)
Cpsal) e aadine e Ml A8 JE8 Jilus agaal eDaall Gl x5 Y G35l
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1 German Federal Court, Rossignol (1976) WuW/E 1391, 1393 et seq. Translation into English by the
Institute of Global Law, available at http://www.ucl.ac.uk/laws/global law/german-
cases/cases_bundes.shtml?20nov1975.

2 German Federal Court, Rossignol (1976) WuW/E 1391, 1393 et seq, para. A.1.2.

3 German Federal Court, Rossignol (1976) WuW/E 1391, 1393 et seq, para. A.1.2.(b)(cc).
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1 POESY, “Ordre concurrentiel et abus de dependence economique”, in ULLRICH/RAINELLI/BOY
(eds): “L’ordre concurrentiel. Melanges en ’honneur d’Antoine Pirovano”, 620 (2003).

2 Law No. 2001-420 of 15 May, (2001) Journal Official No. 113 of 16 May, 7776, Article 66. Modified
by the law No. 2005-882 of 2 August, (2005) Journal Officiel of 3 August, Article 40.

3 Introduced in 2001 (See e.g., Law No. 2001-420 of 15 May, (2001) Journal Officiel No. 113 of 16
May, 7776, Article 66. Modified by the law No. 2005-882 of 2 August, (2005) OJ of 3 August), Article
40.

4 POESY, note 46, 631. See e.g., also DECOCQ/DECOCQ, “Droit de la concurrence interne et
communautaire”, 383 (2nd ed. 2004).
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Lty Apalea®y) Andll aladind Celud GIPCA (ff Ul uladll 5 4
&8 GIPCA () Ludadll 8 clliyy Waca Wajaas Reims Bio J asll cady o )5
aadasin) Geluds e S

Antille i Filmdis DY) g35a of dudliall ulas aay a1 (Filmdis
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1 See e.g., French Competition Council, Decision 05-D-44 of 21 July 2005 La Provence, para. 23,
available at http://www.conseil-concurrence.fr/user/index.php.

2 French Competition Council, Decision 03-D-42 of 18 August 2003 Suzuki: “Cette dependence doit
s’apprecier dans le cadre de relations bilaterales entre deux entreprises et doivent etre evaluees, au cas
par cas, et non pas globalement pour I’ensemble de la profession.”

3 Court of Cassation, Decision 05-D-44 of 21 July 2005 La Provence, para. 24, available at
http://www.conseil-concurrence.fr/user/index.php.

4 French Competition Council, Decision 04-D-26 of 30 June 2004 SARL Reims Bio. Upheld by the
Paris Court of Appeal, Decision of 25 January 2005, and the French Supreme Court, Decision of 28
February 2006.
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1 French Competition Council, Decision 04-D-44 of 15 September 2004 Filmdis-Cine-Theatre du
Lamentin. See e.g., also Paris Court of Appeal, Decision of 29 March 2005.

2 French Competition Council, Decision 04-D-44 of 15 September 2004 Filmdis-Cine-Theatre du
Lamentin, para. 79.

3 French Competition Council, Decision 02-D-16 of 5 March 2002 Helistation Cannes Palm Beach.
4 French Competition Council, Decision 05-D-44 of 21 July 2005 La Provence.

5 Publications of the Swiss Commission on Cartels (Publ. CCSP) (1976) 95.
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A S 8 ) Al pida )

1 Article 4 II Swiss Cartel Act (Federal Act on Cartels and Other Restraints of Competition of 6 October
1995, Systematic Compilation of Federal Law (SR) 251), amended pursuant to paragraph I of the
Federal Act of 20 June 2003, in force from 1 April 2004 (AS 2004 1385, 1390; BB1 2002 2022).

2 Swiss Competition Commission, Decision CoopForte (2005) RPW/DPC I 146. See e.g., also BOVET,
“Recent developments in Swiss competition law”, (2006) 2 SZW/RSDA 138, 142.

3 Swiss Competition Commission, Decision CoopForte (2005) RPW/DPC I 146, Para. 93.
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1 Italian Antitrust Act, Law No. 287 of 10 October 1990 (Norme per la tutela della concorrenza e del
mercato) (1990) Official Gazette of 13 October, No. 240.
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s S el peatalls dabaiY) Al Ala ) lasd) 3540 5350 VI (el
dliall e gAY Gl g paal pia Y lasaal) g p8al 3gas oSy dall Jall Gile
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A aad o daliy aiigi 3 iad) deadll o) dalid) @l 1Y) 4l Gald) (55
OSar Y Al Apepda Bygemy ondl A laial) A ae elin L) ol BSaa e
Deutsche duzad & JBdl Juw Je  @gull & Hhawdl 36l dsag paae Jsdll
Glady Gl lad cpSiaall (ula e g lad ) ddleidl Bahn 1997
Sleu¥1 oda walinss combined maritime rail transport & il o~ Jal)
Jsmaslls (lsas abal) ¢ ilsall DAL

Ala ) s ) ) dsay dalad (Se Y a4l Al cusd N,
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1 See e.g., General Motors (1974)
2 French Competition Council, Decision 05-D-44 of 21 July 2005 La Provence.
3 GC Deutsche Bahn (1997) 57 referred in Luis Artiz Blanco, Op., Cit., P. 66.
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1 See e.g., United Brands (1978) para., 93.
2 See e.g., Nederland (1978) and Hugin (1979)

3 See e.g., Commission decision TLP/ Ermewa 2010 para. 101
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1- le refus de vente, 2- la vente liee, 3- des conditions discriminatoires, 4- une ruputure
2 See e.g., : Kellezi Pranvera, Kilpatrick Bruce, Kobel Pierre, Abuse of dominat Position and
Globalization & Protection and Disclosure of Trade Secrets and Know-How, 2017, Springer
International Publishing AG, Switzerland, p 87.
3 See e.g., Treaty of the Functioning of the European Union (TFEU), article 102.
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it el Aaide gyt o ladl) aumg 28 ¢ agpll Caypeill il o))
Jall Ao ciliag a8y leldd Lulul) g 1sY) e Cagislly 3elu¥) mllas
cije e Hoffmann-La Roche dumi b seludl owlu) Cappeill G590
S sl AUl e A eley o asa dble) Al 4l A Jadll Wl 5ol
Adlidl San Al @b e cabian gyl ) esalll DA e Gllyg Audlial) o2 sa
ool el el e claadd) o calaindl dualal)

Andlic ojlic) (Sa Vo o8 gl 58 3 lul) alhiae Gl eyl el e ol
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il il e salall o3 i (5 yaus )
“Every contract, combination in the form of trust or otherwise, or conspiracy, in restraint of trade or
commerce among the several states, or with foreign nations, is hereby declared to be illegal’.

sl il e 3alall 038 Gai (5 yaas Y
“ Every person who shall monopolize or attempt to monopolize, or combine or conspire with any other
person or persons, to monopolize any part of trade or commerce among the several states, or with foreign
nations, shall be deemed guilty of a misdemeanor .....”.

S W T NP FEPPIUPE AN

Daniel Fasquelle, Droit americain et droit communautaire des ententes : etude de la regle de raison, GLN
joly editions, 1993, p. 241.
3 See e.g., Case 85/76, Hoffmann-La Roche & Co AG v Commission (1979) ECR 461.
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1 See e.g., ECS/AKZO, OJ 1985 L 374/1, para. 81, upheld on appeal in Case C-62/86, AKZO Chemie
BV v Commission (1991) ECR 1-3359.

2 Ibid.

3 See e.g., Case T-203/01, Manufacture francaise des pneumatiques Michelin v Commission (2003)
ECR 1I-4071, paras. 107, 110.

4 See e.g., Case 322/81, NV Nederlandsche Banden Industrie Michelin v Commission (1983) ECR 3461,
para. 10.

- Joined Cases T-191/98, T-212/98 to T-214/98, Atlantic Container Lines AB and Others v Commission
(2003) ECR 1I-3275, para. 1460.
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1 See e.g., Case COMP/C-3/37.792, Microsoft, Decision of March 24, 2004 (hereinafter “Microsoft”),
not yet published, footnote 877 (citing Case 322/81, NV Nederlandsche Banden Industrie Michelin v
Commission (1983) ECR 3461, para. 57; and Case T-111/96, ITT Promedia NV v Commission (1998)
ECR 11-2937, para. 139).

2 See e.g., Comments by M Monti European Commissioner for Competition, to the speech given by
Hewitt Pate, Assistant Attorney General, US Department of Justice, at the Conference “Antitrust in a
Transatlantic Context,” Brussels, June 7, 2004 (“I think we can both agree that in competition the best
should win on the merits, but only on the merits. Whenever dominant companies can use their products,
then we should consider intervening.”).

3 See e.g., Joined Cases T-191/98, T-212/98 to T-214/98, Atlantic Container Lines AB and Others v
Commission (2003) ECR II-3275, para. 1460.
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1 See e.g., ECS/AKZO, 1985 OJ L 374/1, upheld on appeal in Case C-62/86, AKZO Chemie BV v
Commission (1991) ECR 1-3359.

2 See e.g., Cewal, Cowac and Ukwal, OJ 1993 L 34/20, upheld on appeal in Joined Cases T-24/93, T-
25/93, T-26/93, and T-28/93, Compagnie Maritime Belge Transports SA and Others v Commission
(1996) ECR 11-1201 and in Joined Cases C-395/96 P and C-396/96 P, Compagnie Maritime Belge
Transports SA and Others v Commission (2000) ECR I-1365.

3 Similar criticisms have been made of Section 2 of the United States Sherman Act. See e.g., E Elhauge,
“Defining Better Monopolisation Standards” (2003) 56 Stanford Law Review 253.

4 See e.g., B Sher, “The Last of the steam-Powered Trains: Modernising Article 82” (2004) 25 (5)

European Competition Law Review 243 (“There is no internal consistency of application. There is no
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consistency between the application of Art. 82 and the application of other competition provisions of the
Treaty. More fundamentally, there is no longer any coherent policy basis for applying Art. 82.”);

- SB Volcker, “Developments in EC Competition Law in 2003: An Overview” (2004) 41(4) Common
Market Law Review 1048.

1 See e.g., J Temple Lang, “Anticompetitive Non-Pricing Abuses Under European and National
Antitrust Law” in BE Hawk (ed.), 2003 Fordham Corporate Law Institute (New York, Juris Publication
Inc., 2004), pp. 235-340.

2 See e.g., J Temple Lang and R O’Donoghue, “Defining Legitimate Competition: How to Clarify
Pricing Abuses Under Article 82 EC” (2002) 26 Fordham International Law Journal 83-162.

-See e.g., also O’ DONOGHUE/PADILLA, Op., Cit., p 351.

3 See e.g., Notice on the application of the competition rules to access agreements in the
telecommunications sector-framework, relevant markets and principles, OJ 1998 C 265/2.

4 For an overview of the main tests, See e.g., J Vickers, “Abuse of Market Power,” Speech to the 31st
conference of the European Association of Research in Industrial Economics, Berlin, September 3, 2004.
5 The profit sacrifice test was originally proposed by industrial economists in the early 1980s. See e.g., J
Ordover and R willig, “An Economic Definition of Predation: Pricing and Product Innovation” (1981)

91 Yale Law Journal 8. The test was intended to provide an objective, transparent, and economically
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based framework for assessing exclusionary unilateral behaviour. The economists defined exclusionary
behaviour as a “response to a rival that sacrifices part of the profit that could be earned under
competitive circumstances were a rival to remain viable, in order to induce exit and gain consequent
additional monopoly profits.” Ibid., pp. 9-10.

1 United States v AMR Corp, 140 F. Supp. 2d 1141 (D. Kan. 2001), aff’d, 335 F.3d 1109 (10th Cir.
2003).

2 See e.g., R Hewitt Pate, “The Common Law Approach and Improving Standards for Analysing Single
Firm Conduct,” Fordham International Antitrust Conference, October 23, 2003.

3 Verizon Communication Inc v Law Offices of Curtis V. Trinko LLP, 540 US 398 (2004).
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1 See e.g., “The Struggle For Standards,” remarks by JB McDonald, Deputy Assistant Attorney General,
Antitrust Division, US Department of Justice, Presented at American Bar Association Section of
Antitrust Law, Spring Meeting, quoting Verizon Communications, Inc v Law Offices of Curtis V.
Trinko LLP, 124 S.Ct. 872 (2004).

2 See e.g., E Elhauge, “Defining Better Monopolisation Standards” (2003) 56 Stanford Law Review 253.
3 See e.g., Brief for the United States and Federal Trade Commission as Amici Curiae Supporting
Petitioner, Verizon Communications, Inc v Law Office of Curtis V. Trinko LLP, No. 02-682 (docketed
US Sup. Ct. Dec. 13, 2002).

4 See e.g., S Salop, “Section 2 Paradigms and the Flawed Profit-Sacrifice Standard” (forthcoming, 2006)

Antitrust Law Journal.



ﬁ‘w "l sl - ,,_fi/umn- 5o\l ;;;wn E=TR

13) Lo sl galegi] o sldl o Ly RIS Gpaail) daps Uil meaalsl) (g g
ise 585 eyl Apmna A (o (g Baala sac ) S

5alyys i pussis el Bpladl sl selu 5,88 el Jadn Y oLl
JEl s e HlSaaY) e Blaal) ) ag (Jbadl) cliypas Jods oK1y 2 LyY)
Juadl S Aglsanll dudlial) o eDlarlly Gaudliall o gill el e L) 2w oSay
gopiall claliial b udlia) il (golal) 5 dudlial) il g il ape il ¢ Dlasl)
hsd) goyiall dolu e Lan dglaa) AL aag V8 VL 2 Lkl
ook iy Jitiad) G s gl oo apasd) Slasd) 3Rl J33 ol oSa oS
Gl (o el Sad 0580 o S Slanal £ g pdall Ala) ¥l of A5 Wal
ot o) oS (salasin¥) bl das Al ) e o ) st Lee udll
cfias A aa g Yol e 2l galain) El Qe Aihls 3d)hy

' A pinge ol Aanail Ll dawyl) Sl aal o e a2 e Bl
ouli Cus Speculative  Jldaly oadd JEAY) oS Jeall 60 8 ) J&
) gy e il e gap e Dhawd) g bl Jainal bl daSal
ol e s w3l Jas oSays Speculative sy S5e e s byl clldy
Lliall (e Ao ganall (uds 29a
s laidl (3hia g9 ase LEAS LG

el o) Cam il dpnaill AT Jiy (galal) (3haie d5ag pae lial J<8
shy O s J<G Y sseall ) sastiall iVl Jaall 8yl5s sy AN 1a
adl gl HlaY) Llaad 3 Jandl 335 el Cua galial (Blaie asag pae laal
e bl gle eaall galaidl Bhie o (gohay doldl GIS 1) e Jipadl Hany
Slo sk Al 13 e o aleiind (5 Y skl ) cacal a8 gl ol il
e daadl 5lys Sl L laslagin) o dudlid) e cliadll ale el soliaid) (3l
Gy 4 eyl Apmaill (e Apalagin] il Ll A8y ST Al (g gsill 12
Lilay f fodn Sl 13 o e Jee Ghie e gshin ol dadliiul on LAY
AglKiay sl e

1 See e.g., M Patterson, “The Sacrifice of Profits in Non-Price Predation” (2003) 18 Antitrust 37.
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1 See e.g., J Vickers, “Abuse of Market Power,” Speech to the 31st c0999+nference of the European
Association of Research in Industrial Economics, Berlin, September 3, 2004.

2 See e.g., R Posner, Antitrust Law (2nd edn., Chicago, University of Chicago Press, 2001) pp. 194-96.
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1 See e.g., Opinion of Advocate General Jacobs in Case C-7/97, Oscar Bronner GmbH & Co KG v
Mediaprint Zeitungs- und Zeitschriftenverlag GmbH & Co KG, Mediaprint
Zeitungsvertriebsgesellschaft mbH & Co KG and Mediaprint Anzeigengesellschaft mbH & Co KG
(1998) ECR I-7791, para. 58.

2 See e.g., M Armstrong and J Vickers, “Price Discrimination, Competition and Regulation” (1993)
41(4) Journal of Industrial Economics 334. See e.g., also A Edlin. “Stopping Above-Cost Predatory
Pricing” (2002) 111 Yale Law Journal 941.
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1 See e.g., Al Gavil, “Exclusionary Distribution Strategies by Dominant Firms: Striking a Better
Balance” (2004) 72 Antitrust Law Journal 3.

- S Salop, “Section 2 Paradigms and the Flawed Profit-Sacrifice Standard” (forthcoming, 2006) Antitrust
Law Journal.

- M Dolmans, “Efficiency Defences Under Article 82 EC" See e.g., king Profits Or Proportionality? The
EC 2004 Microsoft Case in Context of Trinko,” 24th Annual Antitrust And Trade Regulation Seminar,
NERA, Santa Fe, New Mexico July 8, 2004.

2 See e.g., S Salop, “Section 2 Paradigms and the Flawed Profit-Sacrifice Standard” (forthcoming, 2006)
Antitrust Law Journal.

3 See e.g., Al Gavil, “Exclusionary Distribution Strategies by Dominant Firms: Striking a Better
Balance” (2004) 72 Antitrust Law Journal 3.

4 See e.g., PE Areeda & H Hovenkamp, Antitrust Law (2nd edn., New York, Aspen Publishers, 2002)
para. 651a.

5 Article 102 provides that “........ ...
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(b) Limiting production, markets, or technology to the prejudice of consumers.”

1 See e.g., United States v Microsoft, 253 F.3d 34, 59 (D.C. Cir. 2001); and Case COMP/C-3/37.792,
Microsoft, Commission Decision of March 24, 2004, not yet published.

2 Ibid.

3 See e.g., Case COMP/C-3/37.792, Microsoft, Commission Decision of March 24, 2004, not yet
published, para. 970.

4 See e.g., Guidelines on the application of Article 81(3) of the Treaty, OJ 2004 C 101/97, para. 24.
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O cAdld) o cpadlid) 508 degiie e Al aaan el cllpiadl dal)
Agledll Ll o e ae )l e Apaleia) e LU ailall JEall sa dlsaell el
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(A Glaalse o yulee o Akl Cle LYy Gaudliall dlein daSall

dlas & Jicty 2 AwlEY) Glijledl Al Gljleall 28 AT Glat,
Gl dpmn o il Adliall e dmial ulial) gy piall audli § Sl g 8l
e - dlall g pdiall pe alalad o Joanll Aflae Jia 5pilae e ddpylay daill s
3ysall Jab el andiy 43l Janll duSae cazad © United Brands & Jldl Ja
Adle) cles b el o Al o ) 130 £ sl ae cilagy sl elgil lanall

1 Initially in C Bellamy & GD Child, European Community Law of Competition (2nd edn, London,
Sweet & Maxwell, 1978). See e.g., also J Temple Lang, “Abuse of Dominant Position in European
Community Law, Present and Future: Some Aspects” in Hawk (ed.), Fifth Fordham Corporate Law
Institute (New York, Law & Business, 1979), pp. 25-83.

2 See e.g., O’ Donoghne & Padilla, Op., Cit., P.

3 See e.g., generally J Temple Lang, “Anticompetitive Non-Pricing Abuses Under European and
National Antitrust Law” in Hawk (ed.), 2003 Fordham Corporate Law Institute (New York, Juris
Publication Inc., 2004), pp. 235-340.

4 Chiquita, OJ 1976 L 95/1, confirmed by the Court in Case 27/76, United Brands Company and United
Brands Continentaal BV v Commission (1978) ECR 207 (hereinafter “United Brands”).
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odg) Jsay 43lh gysV) Al (sl e Vo Y sald) A ) bl B Ladie
sl sl Gy el J<i Y Gliplas Ao jlapise g5y (ailed of colalul
2 A 5355 Y Glleall 038 of Cum g ys¥) alay) el g Lse et L
Jsad) O L Bylaily i Leilg A dl) Aibasl) ol (A Ly huaY) ) ddlial
celacy)

Slo VoY Al Gl e s dl) Audliall Gudae 4y o Lo ) e Jliag
Ll V) dpnpdl gl 8 Audliall e dusleall 5l angy ¥ 4l e a2l e duadl)
dpaill oda wils adliiy ¢ g)s¥) AV 8 cliac) Joall (o Lag sylailly s
s Y Glers aca il Jal (e el ehd GlSHE sl Lgied oKE

1 BBI/Boosey & Hawkes-Interim Measures, OJ 1987 L 286/36.

2 Ibid., para. 19.

3G4da3 kil Marie MALAURE-VIGNAL i 4dliall Galas ) 8 (1e04-D-14: Y+ + £ il V£ (3 bl
Cons. Conc., dec. n 04-D-14, 20 avr. 2004, Contrats, Concurence, Consommation, n 7, Juillet, 2004,

commentaire 109.



— "l sl - ,,_fj/uﬁ..;n- okl (o0l 53 A4

LVl A58 dag e slad g Calandl s o 6oSEN s3a cun S A
Ve el

ggall syl dghagll 5oyl Gu Aeil culS Al dudll Wl ey e Jliag
Jals Ll e lasley U (S.J.T.) dalall 48l s (D.MUNL) Lajp
Claslaall Goary SWJLT 55 DAMUIN by daging & sphannd) Jae colaiiall (3 su
@sSd i ) (VG s Lee ekl spaliad A0l lealiagy V) laySias )
cospl ol AaSas oSa e Calide Adliall Gulas (of) S S5 Adliall Guladl

pasaid) Audlial) G5l asai Gulail Jae ¥ 4 Ludliall Guae )8 i
el awmy W DLMIN (b () Cus Azl 228 o (o)ladl) gldl) (8 ledle
Ll ) legbeal) s aadied ¥ 5aY) oda (Y @lldy Slassall el Plaawy
alal Ul 13y Laiias D.MIN gli Julls Lsall JIadl Loldss & S.J.T
oaby o) i e ladll Pl Gaads e alaill s ol Gl cusal) Culxia)
sl aag ¥ A Gay Andlidl al § e ) sam Vs s pby oS D-MLN
Al oda b laal el Dl

oo Gl o @y ddlidl Galae i Gaply calitind daSae sl Lay
b Jae I3 VY sald) Bakii dxe Jasy lee DAMUN (iady Gasi duliall Jydass
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Gl deSas Cund) G e e QaliEl g dudla) i ) xSl
Cundy o ey Adliall 0@ ) 505 ChmgSile A58 sl o) Jliie) Gul
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el (mdy e oot lulas (e 4y Caald Lol Cibgung Sile 4S50 i udlial

1 Cons. Conc., dec. n 02-MC-07, 15 OCT. 2002, Ste Pharma-Lab, Concurence, Contrats,
Consommation, n 12, decembre 2002, commentaire n 175, note Marie MALAURIE-VIGNAL.
2: b gl o3 sl

PA, Droit de la concurrence, PA, n 5, du 16 janvier 1996.
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S bysay ilidy ol A gl o8y e 8l 4l Ll malydl e Digitechnic
o3 fsally ¥ e Dee b oY @llig malipdl o cilias Al GlSHal ey o) oo
cefl) (ladll 5 glal e T=£7 € Balall Gl Bk & @l dpaldll

e ) Clagladl of Caf el paal Ge 4l ) B e,
oo 058 Slajlaadl o2 A3ld Sl 03S5e Plainl Belu) JSI jhal g5 il
A A Uy Aadald Cand A8 Gl V) 138 2y oS0 Audlall 0 ) aie Ll
Jae 2asdll Sl el Jily asa Ao e Jilal) 3all) Gk e el @l Jas
el a8y o i o) i) 18 o Jgeasdl aae of (opal Gaudlie (520 55kl
Aeadll Qs g piall Jleay)

selul JS (505 of 8yspaally (ud 48] 1) e liadl) Lgd gl Lliad cllia XS
Adliall 2 ) lagsall 3854l Plaand

28 ) gains se L) CuilS 13 Le e Cagisll Lging cany i) 30 llia
Sl sap \Sia) laag Gand) Cul€ 1Y Lo dhiny any 4l Cus Adliadly )
oy 13 @llyyy dplial dudlie baguy Gew cul€ 1)) L A sl Al
Be L) day (550 Lild abalds jdly s Al )Y e Galie 255 gl gl
Gondl Ol epin (b day g 3oLyl a3 T oSy Sl 60 Y
Jsmanll aaliivg aly Al SISia) W sy Goaal) Cul€ 1Y) Jliad) Jos o JSS ol
Sles ks Yo Ladlially i selay) oda (i AT juae e deadll S il e
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1 Renee GALENE, Droit de la Concurrence : pratiques anticoncurrentielles, EFE, 1999, n 197, p. 192;
Michel Pedamon, Droit Commercial : commercants et fonds de commerce, concurrence et contrats de

commerce, Dlloz, 2000, n 476, p. 431.
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(= 3lall Cimenteries CBR oSa el e Jially )zl 13 Slaal) djladl)
DB ol el Gaa Yo e N0 8 g ysY) alanU Aaglil A1) Al
iledll gomse of Wlla gyopa Jpd s Y ) ApKiaV) dujleall s saldll
e odball 4 Geadaal) Al Jlie) i Jally Audliadl pha) ) gag Aliay)
Casiu Lo S8 Y AISaY) Aoladl e Agjiall JEY) st A )Y daall
COLAl el

Gigan Lapd dag Y Al 0o (a¥) Ol e et L le e dlli
Ol e S O (S Waily Jadly a1 (b elime Y1 Jall (e Lad splailly )
Y s Jie laa) Slased) 3S5a0 Pl sele) 8 Al 3K Ll
S b s B O Gl pell e ol L5 il il oy 8 Le Ll il
bl 2
e s) ATyl b el Jgal) c Lad Bjladlly ) zaqlll oyl

sy AV b slaae) Joall G Lad sylaill A jLae dpaa Tlaig
cuiliad ) Callaall 41 Gajdl 288 o)gmg adag ph 2axi Vo Y salall (Baudas AlSaY

Gl allaal)
o) Ay B elael) Jeall o Led Bladl) o dad) il

8 el MY sl JSE8 ) il jlaall 5 CHBEY) e 5y (5 ) 5 pen da ji) 88 i il @ ) o B LEY) aas )
izl @lld kg g Ban) 5 4 S il jlaall s BT win o g b Jran 8 0 5S @lly 5 Adlial) uan of ain ol i Slagudll
O e patl Gl 5 i il (g lall G e L 420-2 32kl i S
“Sont prohibees............., lorsqu’elles ont pour objet ou peuvent avoir pour effet d’empecher, de
restreindre ou de fausser le jeu de la concurrence sur un marche, les actions concertees, conventions,
ententes expresses ou tacites ou coalition.................. .
Ol QoA YooY sl VY 3 alall Tate & Lyle aSa can sas 038 kil dgan g AaSaall udi il 385 ¥
“.....une fois que la nature anticoncurrentielle de 1’objet des reunions a ete etablie, il n’est plus
necessaire de verifier si ’entente a aussi eu des effets sur le marche”, voir Jean-Bernard BLAISE et

Laurence IDOT, Concurrence (annees 2000 et 2001), RTD eur. Avr-juin, 2002, p. 358.
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sl R 5 RY)
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O 0 aisll e a1 eVl AEE) e VoY ) ) sald) b adle e gl
A gll aSlaall sli) puzms ) Caagn Ll V) eliac) Joall e dadle oS5 A1 580
Vo) salal adde asaidl slaill e k) o sehal agiida vie dudlial cillalug
s eleae ) Jsall pe 5LV 580 e GEY) & el e 8V LT VY
DU o sghe iy Adlaiall ALl Salsadl 583N Cuadl L ST dadle 348 Lgikac]
pladll o E asehe gukl dph ai lly VoY Vo) Baldl 8 gl e
Jadilly agidlio £ Chgu CV s ap)l DA (e Akl 538 Bkl (je ald) pai
Bae eliae] Joo Jhis Al clupled) S iy =)
Baaly guac Alpn st Al Gluledd) o cllay =Y
 sand) Al (g Lad ja st Al Clalaal) o ol -
(al Us o Gleg i dadin ) clulad) ) culBlasy -
pladll o Sl Al A gilal Jag i) : Ll

Gay @lldg VoY soldl Gy sylail)l o 8l e Jo 20l dag il Gl
slact) Joall o aylaal) 5 0y Jayid)

gapdall sy o) Gany 4l lanal auly et Dpadinall Gilisiall Ciiida il
Slaall Cisagl My elael Joall Ga sl e il 4l @l b
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1 Commission Notice-Guidelines on the effect on trade concept contained in Articles 81 and 82 of the
Treaty, OJ 2004 C101/81 (hereinafter, the “Notice on Effect on Trade”).
2 See e.g., Notice on Effect on Trade, para. 3.
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sl o pylaill o k) e 5,0l Ll (i saaly sae Ao axd ) 5o luY)
elzaeW) Joall e Geliall 4oty S8V dygrall e 3o lu¥] Jead Laic elacy)
50l eVl oda (5S8 ale IS 4l Gl gy 2 sl Jsia ) GlEs) (5)aY)
Al Kan Yl e Jad o (Say oKy elaac) Jsall o sylail) e il e
a1
Bl Jalail o il G Loyl

S S ol oSa ) gapdall o) gl ol Jll Gyl s
el el Agtlly sylanll Jaaty V) Aaphall 3l Leloac V) Jsall o 8ylall
ol wllil (he dnse Gow BIA a5 wliY) Congll il Q) dag oillal) g
F S el e il e Al 580 8 ool oda (e s LaeY)

1 See e.g., Case 172/80, Gerhard Zuchner v Bayerische Vereinsbank AG [1981] ECR 2021 (banking and
money transmission).

- See e.g., Case 45/85, Verband der Sachversicherer e.V. v Commission [1987] ECR 405.

- See e.g., Case C-309/99,]J.C.J. Wouters, J.W. Savelbergh and Price Waterhouse Belastingadviseurs BV
v Algemene Raad van de Nederlandse Orde van Advocaten [2002] ECR 1-1577.

2 See e.g., Notice on Effect on Trade, para. 19.

-See e.g., also Case 172/80, Gerhard Zuchner v Bayerische Vereinsbank AG [1981] ECR 2021 (banking
and money transmission).

3 See e.g., J Faull, “Effect on Trade Between Member State and Community: Member State
Jurisdiction” (1989) Fordham Corporate Law Institute 488.

4 See e.g., Notice on Effect on Trade, para. 93.

- See e.g., also Case 322/81, NV Nederlandsche Banden Industrie Michelin v Commission [1983] ECR
3461, para. 51.

5 See e.g., O'DONOGHUE & PADILLA, Op., Cit., P. 661.

6 See e.g., ] Faull, “Effect on Trade Between Member State and Community: Member State
Jurisdiction” (1989) Fordham Corporate Law Institute 489.
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1 See e.g., Case 56/65, Societe technique Miniere (L.T.M.) v Maschinenbau Ulm GmbH (M.B.U.)
[1966] ECR 235, 249.

2 See e.g., Case T-141/89, Trefileurope Sales SARL v Commission [1995] ECR II-791, para. 57,
Volkswagen, OJ 2001 L 262/14, para. 88.

- See e.g., also Case T-208/01, Volkswagen AG v Commission [2003] ECR II-5141. As far as exports
are concerned.

-See e.g., also Case T-29/92, Vereniging van Samenwerkende Prijsregelende Organisaties in de
Bouwnijverheid and others v Commission [1995] ECR 11-289, paras. 226-40.

3 See e.g., Joined Cases 56 and 58/64, Etablissements Consten S.a.R.L. and Grundig-Verkaufs-GmbH v
Commission [1966] ECR 299, 341.

-See e.g., also Napier Brown/British Sugar, OJ 1988 L 284/14, para. 80.

4 See e.g., Case 71/74 Nederlandse Vereniging voor de fruit- en groentenimpothandel, Nederlandse
Bond van grosseries in zuidvruchten en ander geimported fruit “Furbo” v Commission (1975) ECR 563.
-See e.g., also Joined Cases 209 to 215 and 218/78 Heintz van Landewyck SARL and others v
Commission [1980] ECR 3125, para. 172;

- Case T-61/89 Dansk Pelsdyravlerforening v Commission [1992] ECR 1I-389, para. 135.
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1 See e.g., Notice on Effect on Trade, para. 28.

2 Case T-70/89, British Broadcasting Corporation and BBC Enterprises Ltd v Commission [1991] II-
535, para. 65.

3 See e.g., Notice on Effect on Trade, para. 30.

- See e.g., also Case C-309/99, JCJ Wouters, JW Savelbergh and Price Waterhouse Belastingadviseurs
BV v Algemene Raad van de Nederlandse Orde van Advocaten [2002] ECR I-1577, para. 95.

4 See e.g., Joined Cases C-215/96 and 216/96, Carlo Bagnasco and Others v Banca Popolare di Novara
soc. Coop. arl. And Cassa di Risparmio di Genova e Imperia SpA [1999] ECR I-135, para. 51.

5 See e.g., Notice on Effect on Trade, para. 41.

6 Ibid., para. 32.

-See e.g., also Case 107/82, Allgemeine Elektrizitats-Gesellschaft AEG-Telefunken AG v Commission
[1983] ECR 3151, paras. 61-65.

7 See e.g., Joined Cases 240 to 242, 261, 262, 268 and 269/82, Stichting Sigarettenindustrie and others v
Commission [1985] 3331, paras. 18-29.
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oAV Cpedlial Sele e il aaly Guilie alasind 0sSy 38 (Apll 43,k
Cogos a0y apudlia ) o nall 4S5l DA o ¢ lanal gyl july 8 (Uagas
i Adlie 4 JAa) cVlae e
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alasin) Jadi Al eV ol Llaaill ey Gaasgg elae V1 Joall (pn aagall (3 sl
S dgpean) ) Gagt ()al Gyl o eyl el ccaleanias

1 Joined Cases 6 and 7/73, Istituto Chemioterapico Italiano S.p.A. and Commercial Solvents Corporation
v Commission [1974] ECR 223, para. 33.

2 See e.g., Case 27/76, United Brands Company v Commission [1978] ECR 207, para. 201.

-See e.g., also Case 322/81, NV Nederlandsche Banden Industrie Michelin v Commission [1983] ECR
3461, para. 51.

3 See e.g., Notice on Effect on Trade, para. 75.

4 See e.g., Napier Brown/British Sugar, OJ 1988 L 284/41. See e.g., also Joined Cases C-241/91 P and
C-242/91 P, Radio Telefis Eireann (RTE) and Independent Television Publications Ltd (ITP) v
Commission [1995] ECR 1-743.

5 See e.g., Joined Cases 6 and 7/73, Istituto Chemioterapico Italiano S.p.A. and Commercial Solvents
Corporation v Commission [1974] ECR 223, para. 33.

6 See e.g., De Post/La Poste, OJ 2002 L 61/32, paras. 74-79.

-See e.g., also Notice on Effect on Trade, para. 75.

7 See e.g., Soda-ash/Solvay, OJ 2003 L 10/10, para. 65; Case 322/81, NV Nederlandsche Banden
Industrie Michelin v Commission [1983] ECR 3461, para. 51.

-Case 61/80, Cooperatieve Stremsel- en Kleurselfabriek v Commission [1981] ECR 851, paras. 22-23.
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1 See e.g., Case T-228/97, Irish Sugar plc v Commission [1999] ECR 11-2969, para. 170; Case 19/77,
Miller International Schallplatten GmbH v Commission [1978] ECR 131, para. 15.

2 See e.g., Notice on Effect on Trade, para. 41.

3 Ibid., para. 42.

4 See e.g., Case 19/77, Miller International schallplatten GmbH v Commission [1978] ECR 131, paras.
14-15.

5 See e.g., Case T-86/95, Compagnie Generale Maritime and others v Commission [2002] ECR 1I-1011,
para. 148.

-See e.g., also Joined Cases C-395/96 P and C-396/96 P, Compagnie Maritime Belge Transports SA and
others v Commission [1996] ECR 1I-1201, para. 202.

6 See e.g., Notice on Effect on Trade, para. 37.

7 Ibid., para. 38.
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-See e.g., Case 123/83, Bureau national interprofessionnel du cognac v Guy Clair [1985] ECR 391, para.
29.

-See e.g., also Joined Cases C-89/85, C-114/85, C-116/85, C-117/85 and C-125/85 to C-129/85, A.
Ahlsrom Osakeyhtio and others v Commission [1993] ECR I-1307, paras. 139-44.

1 See e.g., Zanussi, OJ 1978 L 322/36, para. 11. See e.g., also Notice on Effect on Trade, para. 38.

2 See e.g., Notice on Effect on Trade, para. 17.

-See e.g., also Joined Cases C-395/96 P and C-396/96 P, Compagnie Maritime Belge Transports SA and
others v Commission [1996] ECR 1I-1201, para. 204.

3 See e.g., Notice on Effect on Trade, para. 44.

4 Ibid.
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sl o5l e aiagiday GUSY1 i Levie 45f &alll & el 1Y See e.g., Notice on Effect on Trade, para. 53
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2 See e.g., Case 22/78, Hugin Kassaregister AB and Hugin Cash Registers Ltd v Commission [1979]

ECR 1869.

3 See e.g., Case T-198/98, Micro Leader Business v Commission [1999] ECR 11-3989.

4 See e.g., Notice on Effect on Trade, Paras. 61/76.

5 See e.g., Deutsche Post Ag, OJ 2001 L 331/40; Case COMP/38.096, PO/Clearstream, Commission

Decision of June 2, 2004 (not yet reported); Visa International, OJ 2002 L 318/17.

6 See e.g., Notice on Effect on Trade, para. 95. Where a dominant firm engages in abusive

discrimination between domestic customers, trade between Member States may be appreciably affected

if those customers are engaged in export activities and are disadvantaged vis-a-vis buyers from other

Member States.
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1 See e.g., Joined Cases C-241/91 P and C-242/91 P, Radio Telefis Eireann (RTE) and Independent
Television Publications Ltd (ITP) v Commission [1995] ECR 1-743, para. 70.

2 See e.g., Joined Cases 6 and 7-73, ICI and CSC v Commission [1974] ECR 223, paras. 30-35.

3 See e.g., Case 22/79, Greenwich Film Production v Societe des auteurs, compositeurs et editeurs de

musique (SACEM) [1979] ECR 3275, para 11.
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1 See e.g., Case 27/76, United Brands Company v Commission [1978] ECR 207, para. 201.

2 See e.g., Deutsche Telekom AG, OJ 2003 L 263/9, para. 184. See e.g., also DSD, OJ 2001 L 166/1,
paras. 155-60. See e.g., too Notice on Effect on Trade, para. 94.

3 See e.g., Case 322/81, NV Nederlandsche Banden Industrie Michelin v. Commission [1983] ECR
3461.

4 Ibid., paras. 101-4.

- See e.g., also Bandengroothandel Frieschebrug BV/NV Nederlandsche Banden-Industrie Michelin, OJ
1981 L 353/33, para. 51.

- See e.g., also Deutsche Post AG, OJ 2001 L 331/40, para. 134.

5 See e.g., Notice on Effect on Trade, para. 96.

6 See e.g., Case T-65/89, BPB Industries plc and British Gypsum Ltd v Commission [1993] ECR 11-389,
paras. 153-59.
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1 See e.g., Notice on Effect on Trade, para. 96.

2 Ibid., para. 95.

3 See e.g., Irish Sugar plc, OJ 1997 L 258/1, aftirmed on appeal in Case T-228/97, Irish Sugar plc v
Commission [1999] ECR II-2969.

-See e.g., also Order of the Court of Justice in Case C-497/99 P Irish Sugar plc v Commission [2001]
ECR 1-5333.

4 See e.g., Case T-228/97, Irish Sugar plc v Commission [1999] ECR 11-2969, para. 201.
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1 See e.g., Case 22/78, Hugin Kassaregister AB and Hugin Cash Registers Ltd v Commission [1979]
ECR 18609. See e.g., also, for similar principles that apply in the context of Article 81 EC, Case 246/86,
Carlo Bagnasco [1989] ECR 2117, paras. 48-52. -See e.g., also Nederlandse Vereniging van Banken
(“Dutch Banks”), OJ 1999 L 271/28, paras. 58-65.

2 See e.g., Case 22/78, Hugin Kassaregister AB and Hugin Cash Registers Ltd v Commission [1979]
ECR 18609, para. 23.
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C (%0 LpE) Sull AS adadl oDigiu Sull dilaial @Digiul pas G B
Dhudl goia 6% laxie Cun 58l L Joall o Lad ) @Dl o) iy
dapy ol e 50l sl cul€ 13 Lo pass old celindl §f SUaddl Jie Gipe e
paiivy bl Jae Ghall QS 1Y Lo o ading elme Y1 Jsall o platll e 5
plasiud oy A (6 (I wasd ey A IS 1)y agaal) e clesally a5l

1 See e.g., Notice on Effect on Trade, para. 41.

-See e.g., Case 107/82, Allgemeine Elektrizitas-Gesellschaft AEG-Telefunken AG v Commission [1983]
ECR 3151, paras. 61-65.

2 See e.g., Notice on Effect on Trade, para. 98.

-See e.g., also Joined Cases 40 to 48, 50, 54 to 56, 111, 113 and 114-73, Cooperatieve Vereniging
“Suiker Unie” UA and others v Commission [1975] ECR 1663, para. 371.

3 Ibid.

4 See e.g., Case 77/77, Benzine en Petroleum Handelsmaatschappij BV and others v Commission [1978]
ECR 1513.
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(CDG) Charles De <illas cilead Plitiad el 5 dayay S5 Jsall o
obshll e wiliadl Jiiy QG € i ollis € 4 e <Ly Gaulle Orly
SIS €SO ;5 Orly ¢ umys -l ihllan (s e Slacinall s Lasds Aaal
ol Sle S ASim as ol cataaly 3ol Al Bl e Luii s
bl 5 4l Glad) cihlhad) e 2333 Al CDG J gyale ¥Y Ly culs
oo A 8 sty cpaae OISy Jil S CDG, Orly culS L g)ysY1 slady)
sl hllad) sl culSy L pSalls A1 sme Wgy 8 il ) A b Al
ol Ol Gplae (e (goad) JB @iless Gyl e agps¥) A oA L)
se e %Y dntra —Community cileciaall (L 4$all Gl L oyl
M) Q1S ) cpdae 1S Gapll Gell) pladll ¢ gerdion () ol cps)l
A e %V agysY) slaiDUy dlaall ailiadl A< S Al Gl B gl
el B adladll

O oy Al A5al) 55 bysean lhd) aoy Laie @l e ke
3 e Ay il dla 05 Laie Jell Gn L pladl e jaS b dlla
alll Caag ¢ Lujrrtsverket/ ilmailrlanitos  4izad & (JEdl Juw e .i‘éjjal\
Ghlae dsed (e dayl of dddin e pisll e sliaeY) Joall o pladll e il
s asis chladl sda o Jaadly Ldglae ey Al 3 oyt il Ayina dgailis

1 See e.g., Notice on Effect on Trade, para. 98.

2 For cases concerning port services See e.g., Case 179/90, Merci Convenzionali Porto di Genova v
Siderurgica Gabrielli [1991] ECR I-5889, para. 15;

-Case C-18/93, Corsica Ferries Italia Srl v Corpo dei Piloti del Porto di Genova [1994] ECR 1-1783,
para. 41;

-Case C-163/96, Silvano Raso and others [1998] ECR 1-533, para. 26.

3 Alpha Flight Services/Aeroports de Paris, OJ 1998 L 230/10, paras. 77-82, 133.

4 Compare Portuguese Airports, OJ 1999 L 69/31, paras. 20-22, where, as regards four airports on the
Azores archipelago, the Commission found no effect on trade between Member States because traffic
was either entirely domestic or from third countries.

5 Ilmailulaitos/Luftfartsverket, OJ 1999 L 69/42, paras. 57-61.
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Gl Al Gluleally Gl Je—lad) Cua e V0 Y salll 3 Y
o T dledl S BV gl 13 Sy ey dai) la sl Lyeas
Ldie celld o €Yy kil Jae ()65 S dalls salall ()l ¢ gag s8] alanYl
oAV sl ) ol e sl A 2la Gl S 8 clyls Gl Glay
cJadlly Guaay e laeY) Joal) o Legyladll e il ol
Cigphh e Glylgdl igh 8 : g aady) & clyll o jisal) dlslad)
Siylys Slla e oy il Al & S5 52)siuall eloacY) Joall b dndliall
Be dany o oSa adl ) ALRYL @AY slae¥) ol s (e dndliall Clatial
ildinay L€ae lylll cul€ 1Y Jid) Juw e Ala oda 3oat ) 35ud) b
Glaiidl (e Gyl as JE o (Se JAled) S BV Gle 8 el
e lls L rsps¥) AT Jal slaall e s e gye¥) AlaY) DA dudliall,
Glsnd ) (panliiy (8Y) Jsally ys¥) AaY) b Gaudlial) laliatiey Al il
Gob o sl peie I Jadl Gl (8 adl pxe e Lelea GV Gub oo Jie
Aal (s Anpu pladl e LEEN ALE Al (Rpeas) s ) B
TS
At 38 bl s 8L mg6¥) a3y A ahalall o el dalad) —o
o) sale) pie g GEY) (Can) gadase s Lo el e il jles
aym @AY Jsall A sV sl DA e Rl Jesy o dgdad) (3153
Slo BN s3 Jexi g)s¥) 2ady) Jaly sl agSslu coordinating (gaws

1 See e.g., Notice on Effect on Trade, para. 104.
-See e.g., Case 51-75, EMI Records Limited v CBS United Kingdom Limited [1976] ECR 811, para. 28.
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Apal paaill salely 3aaly gme Asy A bl (e dealers cplabial aiey 4y
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=350 sasd) SaN) s3yse On Dbl CBEY) e (JEA Ji o Al oa
Gl b L paadal A Zla all sale) o asd i S gAY Jsal
ooy s ) ) sale) (Bl asmg aae Alla B (OIS 1AL gysY) alanYl
crasd) Ay Jals gylal) Lalail e 50l AL culaylll sda ()65 cAlding s 4ias
o dala duzd " Javico v Yves Saint Laurent Parfumes (YSLP) duzad )
Glaiie gl (gpas BWY Javico Jiay obaiiey auysi (UL GBlaiiy Jyin) sale)
Jyasl) las ajile Javico IS siall Gy . Ladole (WahSol by Jla ysip
) (Bymad baay diall aly) 2xgs odlef 5ySAl AdWY1 8 clanid) b3gd el
Slo Apd Ciedys lailsag Sl aaiall ASled)l Jaly apn cailS Javico (f yslp
.8al) il Javico

Ayl ae Andliall Julis Codn BUDU () Al Laiy 4l Jand) dSae aSag
Slo Sl il o Asal gl olal) e g 5V e S asly g
ilaiiall ag)s¥) AaY) Bou aaii) tladie LS Sy eliae ) Joall G 3kl
bR s &Y Gagine el oy Audlid) (s A ISial Lyl
Gl 138 i Vs (A Jsally agpsY) AaiY) 8 de Ll cilatiiall G o€ el
fiaaid) claiiall oY (Jil) Caplans @hleall asu)y Jie 2yiu) sale) Calls,

odgd I ol e 3n Spgia Aai e ST UK gysY) A pla Gl

1 See e.g., Notice on Effect on Trade, para. 105.

2 Tretorn and others, OJ 1994 L 378/45, paras. 64-65.

3 See e.g., Case C-306/96, Javico International and Javico AG v Yves Saint Laurent Parfums SA [1998]
ECR 1-1983.
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Jsaa Jagyd Jieadl andi Cogn Aalll o) ey Laa AN lSialy dasiia 15V
oS JS e g )s¥) MY G 05 Letie Jia @AY sl e () siane

&b D) (gygpall el Dl et (L e (gAY g 150U dually
AaiV) Jals agoall yie ol Ll dllia G 1) be ST bygmy Juaie Jidas
Y Galrily e deall e dujladd) o GEY) BT (asdl dald Y ol Lag)sY)
bbbl i Al Gle gyl claiie e pading pdll ) alady) Jal
iy 3l Al e Jid) Juw e 2D o3 Jedis T dledl S Gl
French-west African iy 8 .21 Jsall 8 e Denl ) cilatiall ol cileadl
Gl g pdlianll aadil 33404l Gl il 3las Al Shipowners’ Committees
Cuzmd ually ol Ladl Jss aaxi Al ilsally L (ilse 8 Alalall ol
Lisha €)oY 8pS dapn G ALE clme¥) Jodll g pladl b Al
st Aalla) 3)laill 4 pa g 40l Bhae oSS Al (GHhall Hrae Jda dpus)dl) el
Op Al GlA dagy luaYl Y (gAY elacY) Jsally Lalal) bl
O Kar Y RV elae¥) Jsall paypally Gpteaalls Gl Cpaysalls Gpdadl
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1 Ibid., paras. 22-27.

-See e.g., also Notice on Effect on Trade, para. 109.

2 See e.g., Notice on Effect on Trade, para. 109.

3 Ibid., para. 107.

4 See e.g., French-West African Shipowners’ Committees, OJ 1992 L 134/1, para. 43.
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O salall i e ¥ 5yl Ll S8y L AaDU (e 9 3oLl By e @l AN
o3 iy LAaball il vie lgaey Aalaall Aelua Wjlic) 8 sl aul)
AlaY) Gdad) A8y 6 lgle (asaiadl cllalall (ulSed) Lall s siedl il
s IS et A e @il HENVG Rl @bl lae Lad T Y L)Y )
Ghli o Caagl saladl @l e 0 Bl G SAL aaally UYL F/Y AaDU
o3 ) i Lae (958 By Whigan piag Aoyl jad) cllaliill o ) Caags culalil)
Sead al (V)Y sald) 3 Yo ay /) AU calial a0 dls danda Ll Gud 30l
el Al e clin lly S Sl e Gleba A Al Gayd o
T Adlaa) eledy Ay palls

A Glebay clbe ) dendie clehiall Ll g 1aY1 oS Sl
a5 sty Sl g pdall G AL clebal) Gl Cua Bl el
et ¥ oooSall ey (Pl el jha i) dpme diphy Capaill e

1 See e.g., Pioneer Hi-Fi Equipment, OJ 1980 L 60/21.

2 Council Regulation 17 of February 6, 1962, First Regulation implementing Articles 8[1] and 8[2] of

the EC Treaty, Article 3(1), OJ 1962 L 13/204.

3 Although the power to adopt interim measures was not expressly mentioned in Regulation 17/62, the
Commission typically accompanied such decisions with clauses providing for fines in the event of non-
compliance. See e.g., IMS Health/NDC-Interim Measures, OJ 2002 L 59/18, Article 3.

4 See e.g., Case 45/69, Boehringer Mannheim GmbH v Commission [1970] ECR 769, para. 53.

5 Regulation 1/ 2003, Article 7(1).
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(V) ) salall Callaall Gl Sk (Sadl e pan Al YY) salall g Sl
Cilsall Gadt PR e dndliall Gllale g G858 G8a3 3 YoV

YoV Bl dumpd @bl dau dlis (JuuSgp A Olahall Slubud 45021
ol A L Ae Sl Y)Y Al cpaal G YOV
s+l 4ilaiddl T Google search shopping duzi b (sys YYErsevvess)
ooy Baltic Rail duzmi 8 )2l ) daalll eyl sy jlad) 3l alasid
Tl e gl ol iy lae Slasad) 3Sa sl seluly Wil $laig dae
Al asase dhle laball Gl e VoY sald) s (8 e gl SNV L )l
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1 Ibid.
2 See e.g., Eric de La Serre and Eileen Lagathu, “The Law on Fines Imposed in EU Competition
Proceeding: Converging Towards Hazier Lines.” Journal of European Competition Law and Practice,
Oxford University Press,2018
3 See e.g., Case COMP/AT.39740-Google Search (Shopping), decision of 27 June 2017.
4 See e.g., Case COMP/AT.39813-Baltic Rail, decision of 2 October 2017.

Lo & ghany ol SIVL Gl A1 SY Y /) AU 4 A apaall ey i) Gulud) GG L Led il 0
6 See e.g., Case COMP/M.8228-Facebook/Whatsapp, decision of 18 May 2017.
7 Ibid., para 102.
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Ji e sl 13 g oSe 0 135 42072 5 L 4201 ool b
L) Gudae Lo 5L ity el llia od Ludliad) Gudaas dalall oSladll
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Sl Aigma Jagpd g ol 5oLl sanad) Ay lSiaY) dusledl ilgs sy 5aY 1)
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1 Proposal for a directive of the European Parliament and of the Council to empower the competition
authorities of the Member States to be more effective enforcers and to ensure the proper functioning of

the internal market, COM (2017) 142 final.
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1 Marie MALAURIE-VIGNAL, Op. Cit., n. 322, p. 178.

‘;M@m&@%yjmfwu}m i Aadliall Galae (Y @ilal je 3Kl 5 AL Cile) jall AalS L SY

N 08 (Gl aa e ¢ AU de il A ad) i e L)

Decoopman, Le pouvoir d’ injunction des autorites administratives independants, JCP, ed. G, 1.3303,
1987.
3 Regulation 1/ 2003, Article 8(2).
4 See e.g., Cases 228 and 229/82, Ford of Europe Incorporated and Ford-Werke Aktiengesllschaft v
Commission [1984] ECR 1129;
- Case C-149/95 P-R, Commission v Atlantic Container Line AB and Others [1995] ECR 1-2165; and
Case T-23/90, Automboiles Peugeot SA and Peugeot SA v Commission [1991] ECR II-653.
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1 See e.g., Case C-792/79 R, Camera Care Ltd v Commission [1980 ECR 119, para. 18.
2 Recital 11 of Regulation 1/ 2003 refers specifically to the acknowledgement of the Court of Justice of
the Commission’s power to adopt decisions ordering interim remedies.

3 See e.g., Case T-44/90, La Cinq SA v Commission [1992] ECR II-1.
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1 Ibid., para. 54.
2 Regulation 1/ 2003 Recital 13.
3See e.g., M Furse, “The Decision to Commit: Some Pointers from the US” (2004) 35(1) European

Competition Law Review 5.
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1 See e.g., Coca-Cola, OJ 2005 L 253/21.

2 See e.g., HG Schermers and DF Waelbroeck, Judicial Protection in the European Union (6th edn., The
Hague, Kluwer Law International, 2001) pp. 112-15. For a detailed discussion See e.g., J Temple Lang,
“The Principle of Effective Protection of Community Law Rights” in D O’Keefe and A Bavasso (eds.),
Judicial Review in European Union Law (The Hague, Kluwer Law International, 2000) Vol. 1, pp. 235-
74.

3 Regulation 1/ 2003, Articles 3, 11, 15, and 16; Case C-344/98, Masterfoods Ltd v HB Ice Cream Ltd
[2000] ECR I-11369; Case C-234/89, Stergios Delimitis v Henninger Brau AG [1991] ECR 1-935 and
Case 14/68, Walt Wilhelm and others v Bundeskartellamt [1969] ECR 1.
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g Sile e LIAEY) Gl e Jal oledl o dallad) oda e daalll olia oS
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Claldy) Y mabdl oo Apgpall Clagleall 35 Geplill QIS () el
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Coyal 25 8elad iy Goialil)l Cilali) (il Claslaall 238 a8 (yoadys (o sp3alil
aabdll Al sl 2l aasd Gub e AW Dl g SASa) sl
O sy Aallaal dapdal B e ladl CanSs cany 43 daSadl calaaY S LA s
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1 See e.g., Case COMP/C-3/37.792, Microsoft, Commission Decision of March 24, 2004, not yet
published, para. 1011.

2 See e.g., Joined Cases 6-7/73, Istituto Chemioterapico Italiano SpA and Commercial Solvents
Corporation v Commission [1974] ECR 223 (hereinafter “Commercial Solvents™), para. 45.

3 See e.g., Magill TV Guide/ITP, BBC and RTE, OJ 1989 L 78/43, confirmed on appeal in Case T-
69/89, Radio Telefis Eireann (RTE) v Commission [1991] ECR 11-485, Case T-70/89, British
Broadcasting Corporation and BBC Enterprises Ltd (BBC) v Commission [1991] ECR II-575.
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Jall dlan caady LECSG cplaidl odanll o W) e leria Y Jole
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oledl s Sl o e bl Aan) Aaall Gy 4l e Ll il haals
dolaall A8 Jasn f 8 lad la o Aaalll aa Ladie © Adllaa ey gl
OUA el e ciagd) b Aaba Lealiil o aSt 2 o1 13) (6580 830 Aoy i i
Gl oo g pdiall (g pa el (S5 Al 51 (i el 4l Ale as a0 Adllal
Deutsche Post ;i iall s ° Deutsche Post 4y & B o e
Deutsche Post )l alie ] s Leoad Gl of <83 jlaill Jae dalladl gl
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1 See e.g., ECS/AKZO, OJ 1985 L 374/1, upheld on appeal in Case C-62/86, AKZO Chemie BV v
Commission [1991] ECR 1-3359 (hereinafter “AKZ0O”).

2 Ibid., Articles 1, 3.

3 See e.g., Case C-62/86, AKZO Chemie BV v Commission [1991] ECR 1-3359, paras. 155, 157.
4 See e.g., Case 7/82, Gesellschaft zur Verwertung von Leistungsschutzrechten mbH (GVL) v
Commission [1983] ECR 483, paras. 16-28.

5 See e.g., Deutsche Post AG, OJ 2001 L 125/27.
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Al elai- ¢ LAl Al e Blasdl oL sale) (of seluly) LB Ay
Jiisa e @y 958 o s Jae il (g a2l o il gansi f5alae il 45lad
S el s sl
e fadl ddlad jae— ¥

ehall s of Blasl o) Beladd Jilaa il Al 08 o4 dlglud) daa-
O ) G 3l ilea Ll 4l (5% (3 ) las Alalu dialll ey Jlad
& oa) Glilan 8 cixall g piall et 13) selu) g ¥ Jud oo i)y Cig
Dshaall gl e agle ead) s o) sl sae )i ks WA FY1 G
S il G o Al 6 o oS b A Sl
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1 Ibid., para. 48.

2 See e.g., IS Forrester, “Article 82: Remedies in Search of Theories?” in B Hawk (ed.), International
Antitrust Law & Policy, 2004 Fordham Corporate Law Institute (New York, Juris Publishers, Inc., 2005)
p 167.

3 See e.g., Cewal, Cowac and Ukwal, OJ 1993 L 34/20, Article 4, Eurofix-Banco v Hili, OJ 1988 L
65/19, Article 3 and Tetra Pak II, OJ 1992 L 72/1, Article 3.

4 See e.g., Case COMP/C-3/37.792, Microsoft, Commission Decision of March 24, 2004, not yet
published, para. 1012.
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il iy of Llidl s lelayl oda aal ¢ Lagaidl SV Al ehall o
Dsall lpudasdy dima dplad a5u haa Ao 83U saaall Geially oedlee Hhapsall
Ay il seluy) i) Lavie AKZO duzmi 8 (Jidl Juw e o el
o) edaall Hlad) Wadl K1y e ele) dais el AKZO (e daalll cailla
.~ Coca—cola & Jilae Jayd Jadiy Caas )8 clliag
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1 Ibid., paras. 1013 and 1014.

2 See e.g., ZOJA/CSCICI, OJ 1972 L 299/51, Articles 1, 2.

3 See e.g., Joined Cases 6-7/73, Istituto Chemioterapico Italiano SpA and Commercial Solvents
Corporation v Commission [1974] ECR 223, para. 46.

4 See e.g., ECS/AKZO, OJ 1985 L 374/1, Article 4.

5 See e.g., Coca-Cola, OJ 2005 L 253/21 (hereinafter “Coca-Cola”).
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Aaalind Cle o Jah Zaalll Gy o any ¢ agpsY) AV ABEI (e VY )
TN P EA PN

Ol s ) el o i Cua Agalil) Tae Jand) daSas cipud N
gl Cangll Bial (gygpmy canlia sa L sla VT iy agysY) alas)
OF g Bane Aaliiag dyys e el g LS Sllia () Lavie a3 Yyl ey Sl
058 O i e Ball sy 53 Glall ) pal) o) Gy Bla) aglil e Laa) ok,
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) Cun ehall Gap e Beaall Gl e caliia elall 6 o) s
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1 See e.g., Case COMP/C-3/37.792, Microsoft, Commission Decision of March 24, 2004, not yet
published, paras. 1043-48.

2 See e.g., “Commission warns Microsoft of daily penalty for failure to comply with 2004 decision,”
Commission Press Release 1P/05/1695 of December 22, 2005.

3 See e.g., Case C-426/93, Germany v Council [1995] ECR 1-3723, para. 42.

- Case 15/83, Denkavit Nederland BV v Hoofdproduktschap voor Akkerbouwprodukten [1984] ECR
2171, para. 25; Case 122/78, SA Buitoni v Fonds d’orientation et de regularization des marches agricoles
[1979] ECR 677, para. 16.

-Case 66/82, Fromancais SA v Fonds d’orientation et de regularisation des marches agricoles (FORMA)
[1983] ECR 395, para. 8.

4 See e.g., Case C-426/93, Germany v Council [1995] ECR 1-3723, para. 42.

- Joined Cases 279/84, 280/84, 285/84 and 286/84, Walter Rau Lebensmittelwerke and Others v
Commission [1987] ECR 1069, para. 34.



ﬁ“‘"‘ "l sl - ,,_fj/umn- 5o\l (:;;wt E=TR

Glegyiall o dmgyiall cle¥) ol G il Ta o Jaell deSas ciaa]
Cangll iadl (grp iy canlia 5o Lo lati VI Gy Adliall (5l Adllae ol
o Al el oS Al el Mgallie cas A goalually AN Saleind (5T saall
Al el saa gl ddyyall K o) 1 Y i

o dalally Gl e el Cleball o (58 Ll dlia o Gl (g
ehall ddle diiay 068 ASsall Cleliall () Aaba ciyiel Yoo ¥ [y 220U o el
sap oSef o Gle Aadll e (V) Y salal cuan sy seluY) Alla 8 il
el 058 Laie 5 Aol a4l Sl s la 06 Laxie Jad 41e]) el
O i lea " Sl bl o ST inal) g pall (350 Ao Wl udi 4l (Sl s a
B Sobur eha a5 Al 13 ol Tase callas Blay) SV A0Sl el
dé asasall gopiadl JSa st o o AaDU) e VY Afall sy Lcaulic
OUSE S ohail € old dlia 5% Levie Lad dalite (6 Al AdA
"o sphall JSa e Wlaf Lan Al ddla

1 See e.g., Joined Cases C-241/91 P and C-242/91 P, Radio Telefis Eireann and Independent Television
Publications Ltd (RTE & ITP) v Commission [1995] ECR 1-743, para. 93.
2 Ibid., para. 91.
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1 See DW Carlton & JM Perloff, Modern Industrial Organization (4th edn., Boston, Pearson Addison
Wesley, 2005) P. 105-110.
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