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Abstract: The system of the truncated arbitral tribunal is one of the most
Important systems that have been introduced into the arbitration process because its
main objective is to extend the protection fence around the arbitration process to
preserve the rights of the parties to the dispute, to speed up the resolution of the
advocates and not waste time and effort in long procedures. Therefore, the
introduction of the truncated arbitral tribunal system into the Egyptian arbitration
rules is a necessary, effective and safe matter. Therefore, international arbitration
systems must follow the developments and advanced systems that support and
protect the arbitration process from the risks that it may incur.

The aim of this article is to examine in which situations, and under which
circumstances, a tripartite tribunal is authorized to proceed as a truncated tribunal
with reference to the institutional arbitration rules. Furthermore, the aim is to
examine the validity and enforceability of awards rendered by a truncated tribunal
by examining case law from international and national tribunals and analyzing the
findings in light of the fundamental arbitral values.
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). Richard garnett, henry Gabriel, jeffwaincymer and gudd Epstein: I. Bid, p.58.
®- Article (16) "(1) The parties are free to agree on the procedure for appointing the arbitrator or arbitrators,
including the procedure for appointing any chairman or umpire".
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©_  Article (12) "Constitution of the Arbitral Tribunal Number of Arbitrators
1) The disputes shall be decided by a sole arbitrator or by three arbitrators.
2) Where the parties have not agreed upon the number of arbitrators, the Court shall appoint a
sole arbitrator, save where it appears to the Court that the dispute is such as to warrant the
appointment of three arbitrators. In such case, the claimant shall nominate an arbitrator within a
period of 15 days from the receipt of the notification of the decision of the Court, and the
respondent shall nominate an arbitrator within a period of 15 days from the receipt of the
notification of the nomination made by the claimant. If a party fails to nominate an arbitrator, the
appointment shall be made by the Court.

SoleArbitrator.

3) Where the parties have agreed that the dispute shall be resolved by a sole arbitrator, they may,
by agreement, nominate the sole arbitrator for confirmation. If the parties fail to nominate a sole
arbitrator within 30 days from the date when the claimant's Request for Arbitration has been
received by the other party, or within such additional time as may be allowed by the Secretariat,
the sole arbitrator shall be appointed by the Court...".

(. Article (13) "(2) The Secretary General may confirm as co-arbitrators, sole arbitrators and
presidents of arbitral tribunals persons nominated by the parties or pursuant to their particular
agreements, provided that the statement they have submitted contains no qualification regarding
impartiality or independence or that a qualified statement regarding impartiality or independence
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has not given rise to objections. Such confirmation shall be reported to the Court at its next
session. If the Secretary General considers that a co-arbitrator, sole arbitrator or president of an
arbitral tribunal should not be confirmed, the matter shall be submitted to the Court".

®. ALAN REDFERN AND MARTIN HUNTER: LAW AND PRACTICE OF
INTERNATIONAL COMMERCIAL ARBITRATION, SWEET & MAXWELL, LONDON,
THIRD EDITION, 1999, P.189; Alexander Belohlavek: PROCEDURE ARBITRALE EN
REPUBLIQUE TCHEQUE, Linde Praha, 2009, p.1136 et s.
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® - Munir Maniruzzaman: The Authority of a Truncated Arbitral Tribunal (University of

Portsmouth),Institute for Transnational Arbitration (ITA), Academic Council, July 15, 2012,
http://arbitrationblog.kluwerarbitration.com
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- Article (1473) "Sauf stipulation contraire, I'instance arbitrale est également suspendue en cas
de deceés, d'empéchement, d'abstention, de démission, de récusation ou de révocation d'un arbitre
jusqu'a l'acceptation de sa mission par l'arbitre désigné en remplacement.

Le nouvel arbitre est désigné suivant les modalités convenues entre les parties ou, a défaut,
suivant celles qui ont présidé a la désignation de l'arbitre qu'il remplace".
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13 _ Article 23 "3- Where an arbitrator has been released from appointment, or where an
arbitrator has died, a substitute arbitrator shall be nominated or appointed pursuant to the
procedure provided for in Articles 17 to 19, subject to Article 23.4.

23.4 In special circumstances the Board may, after consulting with the parties and any
remaining arbitrators:

(a) directly appoint the substitute arbitrator; or...".

“ -ARTICLE (35) "1. If an arbitrator has declined to assume his duties, or he has been
challenged, or his authorities have been terminated under Article 34 of the present Rules, or he
cannot participate in the case proceedings for any other reasons, a new arbitrator shall be
appointed according to the rules that were applicable to the appointment of the arbitrator being
replaced. 2. If a sole arbitrator is replaced, any case hearings held previously shall be repeated. In
case of replacement of an arbitrator in the collegial consideration of the dispute, the new
arbitrator shall take over the arbitral proceedings at the point that it had reached on the
termination of the previous arbitrator’s authorities. If necessary, and having regard to the
opinions of the parties, the changed Arbitral Tribunal may return to the issues that were
examined in the course of the previous case hearings of the Arbitral Tribunal before an
arbitrator’s replacement.". https:/icac.org.ua/en/arbitrazh/reglament/
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- Munir Maniruzzaman: The Authority of a Truncated Arbitral Tribunal (University of
Portsmouth), Institute for Transnational Arbitration (ITA), Academic Council, July 15, 2012,
http://arbitrationblog.kluwerarbitration.com

@) Article (15) "5- Subsequent to the closing of the proceedings, instead of replacing an
arbitrator who has died or been removed by the Court pursuant to Articles 15(1) or 15(2), the
Court may decide, when it considers it appropriate, that the remaining arbitrators shall continue
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the arbitration. In making such determination, the Court shall take into account the views of the
remaining arbitrators and of the parties and such other matters that it considers appropriate in the
circumstances".

7 Schwebel, S., Sobota, L., & Manton: The Authority of Truncated International Arbitral
Tribunals. In International Arbitration: Three Salient Problems, Cambridge University Press,
2020, pp. 152 ets.
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0. Article (15) "5- Subsequent to the closing of the proceedings, instead of replacing an
arbitrator who has died or been removed by the Court pursuant to Articles 15(1) or 15(2), the
Court may decide, when it considers it appropriate, that the remaining arbitrators shall continue
the arbitration. In making such determination, the Court shall take into account the views of the
remaining arbitrators and of the parties and such other matters that it considers appropriate in the
circumstances".

21 - Article 21 "Replacement of arbitrators (1) The Board shall appoint a new arbitrator where an
arbitrator has been released from appointment pursuant to Article 20, or where an arbitrator has
died. If the released arbitrator was appointed by a party, that party shall appoint the new
arbitrator, unless the Board otherwise deems it appropriate. (2) Where the Arbitral Tribunal
consists of three or more arbitrators, the Board may decide that the remaining arbitrators shall
proceed with the arbitration. Before the Board takes a decision, the parties and the arbitrators
shall be given an opportunity to submit comments. In taking its decision, the Board shall have
regard to the stage of the arbitration and any other relevant circumstances.".

2 - ARTICLE (35) "3. In the event that the need for replacements in the Arbitral Tribunal arises
after the closure of the case hearings, the ICAC Presidium may, taking into account the opinions
of the remaining members of the Arbitral Tribunal and of the parties, as well as on the basis of
the case circumstances, make the decision on completion of the arbitration proceedings with the
remaining Arbitral Tribunal".
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@3_ Article 23 "3- Where an arbitrator has been released from appointment, or where an

arbitrator has died, a substitute arbitrator shall be nominated or appointed pursuant to the
procedure provided for in Articles 17 to 19, subject to Article 23.4.

23.4 In special circumstances the Board may, after consulting with the parties and any
remaining arbitrators:

(a) ...(b) after the closing of the proceedings pursuant to Article 39, authorise the remaining
arbitrators to proceed with the arbitration and make any decision or award".

2 _ http://lwww.diac.ae/idias/rules/Arb.Rules
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25 _ Article 12 "*Majority Power to Continue Deliberations

12.1 In exceptional circumstances, where an arbitrator without good cause refuses or persistently
fails to participate in the deliberations of an Arbitral Tribunal, the remaining arbitrators jointly
may decide (after their written notice of such refusal or failure to the LCIA Court, the parties and
the absent arbitrator) to continue the arbitration (including the making of any award)
notwithstanding the absence of that other arbitrator, subject to the written approval of the LCIA
Court.

12.2 In deciding whether to continue the arbitration, the remaining arbitrators shall take into
account the stage of the arbitration, any explanation made by or on behalf of the absent arbitrator
for his or her refusal or non-participation, the likely effect upon the legal recognition or
enforceability of any award at the seat of the arbitration and such other matters as they consider
appropriate in the circumstances. The reasons for such decision shall be stated in any award
made by the remaining arbitrators without the participation of the absent arbitrator.

12.3 In the event that the remaining arbitrators decide at any time thereafter not to continue the
arbitration without the participation of the absent arbitrator, the remaining arbitrators shall notify
in writing the parties and the LCIA Court of such decision; and, in that event, the remaining
arbitrators or any party may refer the matter to the LCIA Court for the revocation of the absent
arbitrator's appointment and the appointment of a replacement arbitrator under Articles 10 and
11"

. Article (14) "If an arbitrator is replaced, the proceedings shall as a rule resume at the stage
where the arbitrator who was replaced ceased to perform his functions, unless the arbitral
tribunal decides otherwise". https://www.swissarbitration.org

27 - Section (1039) "Appointment of substitute arbitrator

(1) Where the mandate of an arbitrator terminates under section 1037 or 1038 or because of his
withdrawal from office for any other reason or because of the revocation of his mandate by
agreement of the parties, a substitute arbitrator shall be appointed according to the rules that were
applicable to the appointment of the arbitrator being replaced.
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(2) The parties are free to agree on another procedure". https://www.trans-lex.org/600550/ /german-
code-of-civil-procedure
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% - Art. 1492 (Décr. no 2011-48 du 13 janv. 2011, art. ler et 2, en vigueur le ler mai 2011) Le
recours en annulation n'est ouvert que si:

1)...6) La sentence n'est pas motivée ou n'indique pas la date a laquelle elle a été rendue ou le
nom du ou des arbitres qui I'ont rendue ou ne comporte pas la ou les signatures requises ou n'a
pas été rendue a la majorité des voix".
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2% _ Art. 1480 (Décr. n® 2011-48 du 13 janv. 2011, art. 1* et 2, en vigueur le 1% mai 2011) "La
sentence arbitrale est rendue a la majorité des voix.

Elle est signée par tous les arbitres.

Si une minorité d'entre eux refuse de la signer, la sentence en fait mention et celle-ci produit le
méme effet que si elle avait été signée par tous les arbitres".

%_ Bertrand Moreau ; Eloise Glucksmann et Pierre Feng: Arbitrage international |

Répertoire de procédure civile, aolt 2017, p.242 et s; Thomas Clay: Arbitrage et modes
alternatifs de reglement des litiges, Recueil Dalloz, N° 44 du 21/12/2006, P.3026; Eric Loquin:
De la multiplication des sentences, RTD com, N° 04 du 14/12/2007, p.687.
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% - Cour de cassation, Premiere chambre civile, 1 avril 2015, n° 14-13.202.
% - Cour de cassation, Premiéere chambre civile, 3 octobre 2006, n° 05-12.959.
¥%. JUDGMENT OF THE SPANISH SUPREME COURT 102/2017, https://www.cremades.com .
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