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« Un ensemble de valeurs dont il faudrait assurer la transmission aux
générations futures. Toutes sortes de choses, de lieux, d’objets sont
porteurs de ces valeurs. Ainsi le patrimoine n’est pas seulement dans
les choses tangibles, il est aussi dans les coutumes, les savoir-faire, la

langue, etc. » Pascale Coissard, La Protection du Patrimoine Culturel en
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2 Albert Elsen, Why Do We Care about Art, Hastings Law Journal, Vol.

27, No. 5, May 1976, p. 952.
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! Matthew Smart, An Issue of Monumental Proportions: The Necessary
Changes to be made before International Cultural Heritage Laws Will
Protect Immovable Cultural Property, Chicago—Kent Law Review, Vol.

91, 2016, p. 769.
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Sofia Press, 1979, p. 21-22.
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Captain Joshua E. Kastenberg, Usaf, The Legal Regime for Protecting
Cultural Property During Armed Conflict, The Air Force Law Review, Vol.

42, 1997, p. 281.
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“The Romans, then, decided . . . to transfer all these objects to their
own city and leave nothing behind. As to whether in doing so they acted
rightly and in their own interest or the reverse, there is much to be said
on both sides, but the more weighty arguments are in favor of their
conduct having been wrong then and still being wrong. . . . At any rate
these remarks will serve to teach all those who succeed to empire, that
they should not strip cities under the idea that the misfortunes of others
are an ornament to their own country.” Mathew Smart, An Issue of

Monumental Proportions, op. cit. p. 770

' Margaret M. Miles, The Art of International Law: War and Passion:

Who Keeps the Art? Case Western Reserve Journal of International
Law, Vol. 49, Spring 2017, p. 10. See also: John Moustakas, Group
Rights in Cultural Property: Justifying Strict Inalienability, Cornell Law
Review, Vol. 74, September 1989, p. 1179.
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I"A. B. Bosworth, Conquest and Empire: The Reign of Alexander the
Great, Cambridge University Press, 1993, p. 85-88.

2 John Alan Cohan, An Examination of Archaeological Ethics and
Repatriation Movement Respecting Cultural Property (Part Two),
Environs: Environmental Law & Policy Journal, Vol. 28, Fall, 2004, p.

23.
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“A Just war is customarily defined as one which avenges injuries, as
when a nation or a state deserves to be punished because it has
neglected either to put right the wrong done by its people or to restore
what it has unjustly seized.” Robert J. Delahunty and John Yoo, From
Just War to False Peace, Chicago Journal of International Law, Vol. 13,
Summer, 2013, p.14.
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Frederick H. Russell, The Just War in the Middle Ages, Cambridge
University Press, 1975, p. 261-2. See also: Emil Alexandrov, op. cit.,
p. 23-24.

' Ronald T.P. Alcala, Babylon Revisited: Reestablishing a Corps of

Specialists for the Protection of Cultural Property in Armed Conflict,
Harvard National Security Journal, Vol. 6, 2015, p. 218. See also: Craig
J. S. Forest, The Doctrine of Military Necessity and the Protection of
Cultural Property during Armed Conflict, California Western International

Law Journal, Vol. 42, Spring 2007, p. 186.

Z  Janet Blake, International Cultural Heritage Law, Oxford University

Press, 2015, p. 2.
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2 Roger O’Keefe, The Protection of Cultural Property in Armed Conflict,
op. cit., p. 5-6.
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Mathew Smart, An Issue of Monumental Proportions, op. cit. p. 770.
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I . p. 6-7, citing: H. Grotius, De Jure Belli ac Pacis Libri Tres, first

published 1625, text of 1646, translated by F. W. Kelsey (Oxford:
Clarendon Press, 1925); F. de Vitoria, ‘De Indis Relectio Posterior, sive
De Jure Belli Hispanorum in Barbaros’, first published 1557, text of
1696, in De Indis et De Jure Belli Relectiones, translated by J. P. Bate
(Washington, DC: Carnegie Institution, 1917), p. 163 at para. 18; F.
Sua’rez, ‘On Charity’, text of 1621, in Selections from Three Works of
Francisco Sua‘rez, S.J., translated by G. L. Wiliams et al. (Oxford:
Clarendon Press, 1944), p. 797, disputation 13, s. 7, para. 6; and,
subsequently, S. Pufendorf, De Jure Naturae et Gentium Libri Octo, first
published 1672, text of 1688, translated by C. H. and W. A. Oldfather
(Oxford: Clarendon Press, 1934), book 8, chap. 6, para. 7, J. W.
Textor, Synopsis Juris Gentium, text of 1680, translated by J. P. Bate
(Washington, DC: Carnegie Institution, 1916), chap. 18, para. 33, as
regards ‘palaces and other fine buildings’; B. Ayala, De Jure et Officiis
Bellicis et Disciplina Militari Libri Ill, text of 1582, translated by J. P.
Bate (Washington, DC: Carnegie Institution, 1912), book 1, chap. 4,
para. 9.
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I'M. Cherif Bassiouni, Reflections on Criminal Jurisdiction in International
Protection of Cultural Property, Syracuse Journal of International and

Comparative Law, vol. 10, 1983, p. 288.

2 E. de Vattel, Le Droit des Gens, ou Principes de la Loi Naturelle,

appliqgue’s a’ la Conduite et aux Affaires des Nations et des Souverains,
text of 1758 (Washington, DC: Carnegie Institution, 1916), book 3,
chap. 8, paras 136-8. See also: C. Wolff, Jus Gentium Methodo
Scientifica Pertractatum, first published 17409, text of 1764, translated
by J. H. Drake (Oxford: Clarendon Press, 1934), chap. 7, paras. 781-
2.
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' Joseph L. Sax, Heritage Preservation as a Public Duty: The Abbe
Gregoire and the Origins of an Idea, Michigan Law Review, vol. 88, no.
5, April 1990, p. 1152.

2 Charles de Visscher, Protection Internationale des Objets d'Art et des
Monuments Historiques, La Revue de Droit International et de

Législation Comparée, vol. 16, no. No. 2, 1935, p. 248-250.
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! Angela Saltarelli, Restitution of Looted Art in Europe: Few Cases,

Many Obstacles, Revista la Propiedad Inmaterial, 25, 2018, p. 149.

2 Francoise Choay, The Invention of the Historic Monuments, Translated

by Lauren M. O’Connell, Cambridge University Press, 2001, p. 97.

3 Roger O’Keefe, The Protection of Cultural Property in Armed Conflict,
op. cit., p. 17.
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1997, p. 406.
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Christopher Parkin, A Comparative Analysis of the Tension Created by
Disability Access and Historic Preservation Laws in The United States
and England, Connecticut Journal of International Law, vol. (22), No.

(379), 2007, p. 386.
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« L’assiégeant doit, autant que possible, prendre les mesures
nécessaires pour que les églises, hopitaux, collections artistiques, etc.,
d’une place assiégeée, soient ménages pendant le bombardement.
L’assiege est tenu, de son cété, de designer ces édifices d’une maniére
visible et de ne pas les utiliser pour la lutte ». Johann Caspar Bluntschli,
Le Droit International Codifié, Cinquiéme Edition Revue et Augmentée,

Guillaumin, 1895, p. 314.

See also: Betsy Baker Roben, The Method behind Bluntschli's Modern

International Law, Journal of the History of International Law, vol. 4, no.

2, 2002, p. 265-269.
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William Edward Hall, Treatise on International Law, 4th Edition, Oxford,
The Clarendon Press, 1895, p. 488. See also: Edwin F.Glenn, Hand-
Book of International Law. St. Paul, Minn, West Pub. Co, 1895, p. 228.
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“The problem of pillage was addressed in most of the early instruments
and has been provided for in the later treaties. The language of article
17 of the Brussels Conference is virtually identical to the language of
article 34 of the Oxford Manual with respect to pillage. Both documents
contain prohibition against pillage, but the English version of the
Brussels Conference uses weaker language than the English version of
the Oxford Manual with respect to the prohibition on pillage. Article 18 of
the Brussels Conference states that '[a] town taken by assault ought not
to be given over to pillage by the victorious troops," whereas article
32(a) of the Oxford Manual states that ‘it is forbidden to pillage, even
towns taken by assault.” Joseph F Edwards, Major Global Treaties for
the Protection and Enjoyment of Art and Cultural Objects, University of

Toledo Law Review, vol. 22, no. 4, Summer 1991, p. 943.
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b Oppenheim, International law, A Treatise, Vol. II-War and

Neutrality, Third Edition, edited by Ronald F. Roxburgh, Longmans,

Green and Co., 1921, p. 212-213.
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Amos S. Hesrshey, The Essentials of International Public Law and

Organizations, Revised Edition, The Macmillan Company, 1927, p. 554.

3 Paul Fauchille, and Henry Bonfils. Traite de Droit International Public,

Paris, Rousseau et Cie, 1921, p. 615.
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L. Oppenheim, International Law, op. cit., p. 183.

2 Charles de Visscher, Protection Internationale des Objets d'Art et des
Monuments Historiques, La Revue de Droit International et de

Legislation Comparee, vol. 16, no. No. 2, 1935, p. 258.
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Joseph R. Baker and Henry G. Crocker, Laws of Land Warfare

concerning the Rights and Duties of Belligerents as Existing on August

1, 1914. Washington, Govt. Print. Off, 1919, p. 209-211.

' L. Oppenheim, International law, op. cit, p. 198-199.

el Agall Lalally dalall CilShiaally cliia) 288 jan (Ko 4l e algg) 12

s2g asagll Gl adlging) Jajidl b aag dSue (ahe Y clisdl dlls ahii 2y ol 1)

DB 199 (o cdud ganall L@l 50 Byg pin A (58 o)) clShiaal Gl olat Cauadl)
:1¢¥T

Paul Fauchille, and Henry Bonfils. Traite de Droit International Public,

op. cit., p. 786
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op. cit., p. 25.
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« Le devoir des assiégés est de désigner ces édifices ou lieux de
rassemblement par des signes visibles spéciaux qui seront notifiés
d'avance a l'assiégeant. » Article 27 de les réglements de la Haye. On
voit aussi : Jean de Breucker, Pour les Vingt Ans de la Convention de la
Haye du 14 Mai 1954 pour la Protection des Biens Culturels, Revue
Belge de Droit International / Revue Belge de Droit International, vol. 11,

no. 2, 1975, p. 529.

I Joseph R. Baker and Henry G. Crocker, Laws of Land Warfare
concerning the Rights and Duties of Belligerents as Existing on August

1, 1914, op. cit., p. 209-213.
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! Roger O’Keefe, The Protection of Cultural Property in Armed Conflict,
op. cit., p. 30.
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' Gerhard von Glahn, The Occupation of Enemy Territory: A

Commentary on the Law and Practice of Belligerent Occupation,

University of Minnesota Press, 1957, p. 28.
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Marten Zwanenburg, The Law of Occupation Revisited: The Beginning

of an Occupation, Yearbook of International Humanitarian Law, Vol. 10,

No. 99, 2007, p. 110.

3 Dana Wolf, Transitional Post-conflict Occupation Obligations under

the Law of Belligerent Occupation, Minnesota Journal of International

Law, Vol. 27, No. 5, Winter 2018, p. 12.
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Douglas Cox, Archives and Records in Armed Conflict: International Law
and the Current Debate over Iragi Records and Archives, Catholic
University Law Review, Vol. 59, No. 1001, 2010, p._1018-9. See also:
Mary Ellen O’Connell, Beyond Wealth: Stories of Art, War and Greed,
Alabama Law Review, Vol. 59, No. 1075, 2008, p. 1085-6.
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2013, p. 685.
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International Committee of the Red Cross, Conference of Government
Experts on the Reaffirmation and Development of International
Humanitarian Law in Armed Conflict: Report on the Work of the
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ICRC Commentary on Additional Protocols of 8 June 1977 to the
Geneva Conventions of 12 August 1949, by Yves Sandoz et al.,
Martinus Nijhoff Publishers, Geneva, 1987, p. 678.
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2 Michael N. Schmitt and Major Michael Schauss, Uncertainty in the Law
of Targeting: Towards a Cognitive Framework, Harvard National Security

Journal, Vol. 10, No. 148, 2019, p. 179.
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Gregory Raymond Bart, The Ambiguous Protection of Schools under the
Law of War, Time for Parity with Hospitals and Religious buildings,
Georgetown Journal of International Law, vol. 40, No. 405, Winter,

2009, p. 424. See also: Mlle Assaf Nour, op. cit., p. 16-17.

1636



Cager el Blaally 5alall QLT A8S wian Y el e oling L dan g
St ) el i Laily (oY) ALRY) JeS5ig ) (e (53) Bkl i

Poagnall agyll ol ) e

IS5l (e (23) ol Gat o seal) culaall Aol dislll et 3 elsy |
tsb Lo S il
“Article 1 of the Hague Convention o f1954 refers to property which is
“of great importance to the cultural heritage” and not, as in the present
Article 53, to objects which “constitute cultural or spiritual heritage”.
Despite this difference in terminology, the basic idea is the same.
However, the reference to places of worship and to the spiritual heritage
clarifies the qualification of protected objects by introducing the criterion
of spirituality. It was stated that the cultural or spiritual heritage covers
objects whose value transcends geographical boundaries, and which are
unique in character and are intimately associated with the history and
culture of people.” ICRC Commentary on Additional Protocols of 8 June
1977 to the Geneva Conventions of 12 August 1949, op. cit., p. 646.
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Official Records of the Diplomatic Conference on the Reaffirmation and

Development of International Humanitarian Law applicable in Armed

Conflict, Geneva, Vol. Il (1974-1977), p. 215.
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' ICRC Commentary on Additional Protocols of § June 1977 to the
Geneva Conventions of 12 August 1949, op. cit., p. 647.

2 George H. Aldrich, Prospects for United States Ratification of

Additional Protocol | to the 1949 Geneva Conventions, American Journal

of International Law, vol. 85, No. 1, January 1991, p.18.
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I ICRC Commentary on Additional Protocols of 8 June 1977 to the
Geneva Conventions of 12 August 1949, op. cit., p. 648.

2 Gregory Raymond Bart, The Ambiguous Protection of Schools under
the Law of War, Time for Parity with Hospitals and Religious Buildings,
Georgetown Journal of International Law, Vol. 40, No. 405, Winter,

2009, p. 428-9.
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“Welcoming the adoption of Article 53 relating to the protection of
cultural objects and places of worship as defined in the said Article,
contained in the Protocol Additional to the Geneva Conventions of 12
August 1949, and relating to the Protection of Victims of International
Armed Conflicts (Protocol I). Acknowledging that the Convention for the
Protection of Cultural Property in the Event of Armed Conflict and its
Additional Protocol, signed at The Hague on 14 May 1954, constitutes
an instrument of paramount importance for the international protection of
the cultural heritage of all mankind against the effects of armed conflict
and that the application of this Convention will in no way be prejudiced
by the adoption of the Article referred to in the preceding paragraph.”
The Diplomatic Conference on the Reaffirmation and Development of
International Humanitarian Law Applicable in Armed Conflicts, Resolution

20: Protection of Cultural Property, Geneva, vol. 1, 1974-1977, p. 213.
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' ICRC Commentary on Additional Protocols of 8§ June 1977 to the

Geneva Conventions of 12 August 1949, op. cit., p. 1351-3.
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P Lynn Hogue, Identifying Customary International Law of War in
Protocol I: A Proposed Restatement, Loyola of Los Angeles International
and Comparative Law Journal, vol. 13, no. 2, December 1990, p. 295.
See also: John Rubinstein, Looting of Art and Cultural Property — a War
Crime, International Legal Practitioner, vol. 24, no. 3, September 1999,

p. 84.
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Craig J. S. Forest, op. cit., p. 213.
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%2 Records of the General Conference of the United Nations Educational,

Scientific and Cultural Organization, Resolutions, Fifth Session, July,

1950, p. 141-5.
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' Roger O’Keefe, The Protection of Cultural Property in Armed Conflict,

op. cit., p. 196.
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Dr. Ahmed Abou-El-Wafa, Public International Law, Dar—-Al-Nahda-Al

Arabia, 2002, p. 48. See also: Brownlie’s Principles of Public
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' Mark S. Ellis, The ICC’s Role in Combatting the Destruction of
Cultural Heritage, Case Western Reserve Journal of International Law,

vol. 29, no. 1, 2017, p. 35.
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2 Cody Corliss, Prosecuting Members of ISIS for the Destruction of
Cultural Property, Florida State University Law Review, Vol. 45, 2017, p.
197-8.
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! Resolutions of the Intergovernmental Conference on the Protection of
Cultural Property in the Event of Armed Conflict, The Hague, 14 May
1954.

2 Roger O’Keefe, The Protection of Cultural Property in Armed Conflict,
op. cit., p. 99.

3 Conditions of Application of Rules, other than Humanitarian Rules, of
Armed Conflict to Hostilities in which United Nations Forces may be
engaged, Adopted by the Institute of International Law, Session of

Wiesbaden 1975.
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' Secretary-General’s Bulletin: Observance by United Nations Forces

of International Humanitarian Law, Doc. No. ST/SGB/1999/13, 6 August
1999, para 6.6.
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'Roger O’Keefe, The Protection of Cultural Property in Armed Conflict,
op. cit., p. 100.

2 UNESCO, Committee Takes Decisions for the Protection of Cultural
Property in Armed Conflicts, Culture Sector, 13 December 2016.
Available  at:  http://www.unesco.org/new/en/culture/themes/single—
view/news/committee_takes_decisions_for_the_protection_of_cultural_pr

o/ (last visited on June 25, 2019).
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3 Mlle Assaf Nour, op. cit., 28-29.
11954 Al glaY 4l e (3) salal) tliad
M. Cherif Bassiouni, International Criminal Law, Volume 1: Sources,
Subjects and Contents, Third Edition, Martinus Nijhoff, 2008, p. 986

' Francesco Francioni, Beyond State Sovereignty, op. cit., p. 623.
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Patty Gerstenglith, The Destruction of Cultural Heritage: A Crime Against
Property or a Crime Against People? The John Marshall Law School
Review of Intellectual Property Law, Vol. 15, No. 336, 2016, p. 348.
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I Section by Section Analysis of Provisions of the Hague Convention for

the Protection of Cultural Property in the Event of Armed Conflict and
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the Hague Protocol, U.S. Government Printing Office, Washington,
1999, p. 3.
! Roger O’Keefe, The Protection of Cultural Property in Armed Conflict,

op. cit., p. 112.
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! Elizabeth Varner, op. cit., p. 1195-6. See also: Corine Wegener and
Marjan Otter, Cultural Property at War: Protecting Heritage during Armed
Conflict, The Getty Conservation Institute, spring 2008, available at:
http: //www.getty.edu/conservation/publications_resources/newsletters/23
_1/feature.html (last visited on August 29, 2019).
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2 Roger O’Keefe, The Protection of Cultural Property in Armed Conflict,
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! Roger O’Keefe, The Protection of Cultural Property in Armed Conflict,
op. cit., p. 119.
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! Roger O’Keefe, The Protection of Cultural Property in Armed Conflict,
op. cit., p. 136.
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V-t B PRV PN
Report on the Activities undertaken to Safeguard the Entire
Archeological Site of Tyre and its Surrounding Ares, Doc. Code 22
C/INF.8, 1983, para. 7.
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2 Article (32) of Recommendation on International Principles Applicable

to Archeological Excavation, 5 December 1956.
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: kil
Ronald T.P. Alcala Babylon Revisited, op. cit. p. 213. See also: Mille
Assaf Nour, op. cit., p. 30-38.
Haily sumal) ClSliae yuasi i ) AsSasal) Byg yuiall ailging) e
“All destruction of, and damage to, enemy property for the purpose of
offence and defence is necessary destruction and damage, and
therefore lawful, whether it be on the battlefield during battle, or in
preparation for battle or siege. To strengthen a defensive position, a
house may be destroyed or damaged. To cover the retreat of an army, a
village on the battle-field may be fired. The district around a fortress
held by any enemy may be razed, and, therefore all private and public
buildings, all vegetation may be destroyed, and all bridges blown up
within a certain area. If a farm, a village, or even a town is not to be
abandoned, but prepared for defence, it may be necessary to damage in

many ways, or entirely destroy, private and public property.” L.
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Oppenheim, International law, A Treatise, Vol. lI-War and Neutrality, op.
cit., p. 212-213.
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Al

' Jan Hladik, The 1954 Hague Convention for the Protection of Cultural
Property in the Event of Armed Conflict and the notion of military
necessity," International Review of Red Cross vol. 81, no. 835,
September 1999, p. 622.

2 Information on the Implementation of the Convention for the Protection
of Cultural Property in the Event of Armed Conflict, Reports, UNESCO
Doc. CLT-95/WS/13, Paris, December 1995, p. 23. See also: Craig J.
S. Forest, op. cit., p. 193.
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! Roger O’Keefe, The Protection of Cultural Property in Armed Conflict,
op. cit., p. 142-3.
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! Roger O’Keefe, The Protection of Cultural Property in Armed Conflict,
op. cit., p. 144.
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Burra Srinivas, Special and Enhanced Protection of Cultural Property
during Armed Conflicts, ISIL Yearbook of International Humanitarian and
Refugee Law, vol. 5, 2005, p. 252-253.
Sl Llead Jsal Jad) Gpasa J355 o Sall labal 8 oyl 138 (30 a2y !
e e gyw 2015 sl jolall daddl Jaidy ol dald dlean Agedal Ll
okl aidgay Lilally Luail) 8 ¢laally slabiall (mnsy o\Saldl)
International Register of Cultural Property under Special Protection,
UNESCO, Doc. No. CLT/HER/CHP, 23 July 2015.
t A il e oY aige el 4 ailgy e 2yl
« réduit a un tel point la possibilité de mettre un bien culturel sous
Protection spéciale que bient6t seules les Pyramides d'Egypte auront
droit a cette protection. » Actes de la Conférence Intergouvernementale
Sur La Protection Des Biens Culturels En Cas de Conflit Arme, op. cit.

para. 469, p. 172.
213 <173 U cAundl CA)A\ 3
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Protection of Cultural Property in Case of Armed Conflict: information on
the Implementation of the Convention for the Protection of Cultural
Property in Case of Armed Conflict, The Hague 1954, CC/MD/41, 25
June 1979, p. 27.
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I« Le Comité international de la Croix Rouge s'est toujours élevé

contre le bombardement sans discrimination d'une Vville entiére,
industrielle ou non, bombardement qui n'est pas compatible avec l'article
27 du Réglement de La Haye et les nouvelles dispositions de la
Convention de Genéve prévoyant le respect des hopitaux » Actes de la
Conférence Intergouvernementale Sur La Protection Des Biens Culturels
En Cas de Conflit Arme, op. cit. para. 773, p. 198.
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! Roger O’Keefe, The Protection of Cultural Property in Armed Conflict,
op. cit., p. 150.
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2 Captain Joshua E. Kastenberg, op. cit., p. 293.
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“the Judicial system does not have the capacity or resources to deal with
the diversity and complexity of crimes committed in northern Mali, which
include international crimes such as crimes against humanity, terrorism,
abduction and drug trafficking. Generally speaking, the judicial system
faces a number of challenges that limits its ability to function. These
include inadequate financial and material resources, the insufficient
independence of the judiciary, corruption, high legal costs, the
remoteness of the courts, inadequate training and the lack of human
rights training.” See: Report of the Independent Expert on the Situation
of Human Rights in Mali, Suliman Baldo, General Assembly, Human
Rights Council, Twenty Fifth Session, UN. Doc. A/HRC/25/72, 10
January 2014, para. 27-36, p. 7-8.
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' Trial of the Major War Criminals Before the International Military
Tribunal, Nuremberg, vol. 1, 14 November 1945-1 October 1946, p.
223.
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3 André Nollkaemper, Concurrence between Individual Responsibility and
State Responsibility in International Law, The International and

Comparative Law Quarterly, Vol. 52, No. 3, July 2003, p. 616-640.
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2 Prosecutor v. Anto Furundzija, ICTY, Trial Chamber judgment, (IT-95-
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' Prosecutor v. Tadi¢, ICTY, Appeal Judgment (IT-94-1-A), 15 July
1999, para. 185. (hereinafter referred to as Tadi¢ Appeal Judgment).
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Prosecutor v. Radislav Krsti¢, ICTY, Trial Chamber Judgment (IT—98—
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Judgment (IT-98-30/1-T), 2 November 2001, paras. 278, 279.
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Statute, Journal of International Criminal Justice, vol. 5, No. 4, 2007, p.
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' Tadi¢ Appeal Judgment, op. cit., para. 188.

2 The Prosecutor v. Bosco Ntaganda, Situation in the Democratic

Republic of Congo, Decision on the Confirmation of Charges, Pre—Trial
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Chamber I (ICC—01/04—02/06), 9 June 2014, para. 136. (hereinafter

referred to as Prosecutor v. Ntaganda)
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2 Neha Jain, Perpetrators and Accessories in International Criminal

Law: Individual Modes of Responsibility for Collective Crimes, Hart

Publishing Ltd, 2014, p. 121.
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p. 159 et Seq.
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2 Prosecutor v. Milorad Krnojelac, ICTY, Appeal Judgment (1IT-97-25-
A), 17 September 2003, para. 31; Prosecutor v. Mitar Vasiljevi¢, ICTY,
Appeal Judgment (IT-98-32-A), 25 February 2004, para. 100;
Prosecutor v. Mirolslav Kvogka, Milado Radi¢, Zoran Zigi¢ and Dragoljub
prcac, ICTY, Appeal Judgment (IT-98-30/1-A), 28 Ferbruary 2004,

para. 81 (hereinafter referred to as Kvocka et al. Appeal Judgment).
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' Kvogka et al. Appeal Judgment, op. cit., paras. 94, 104, 187, para.
Prosecutor v. Radoslav Brdanin, ICTY, Appeal Judgment (IT—99—36—a),

3 April 2007, para. 365.
2 Kvocka et al. Appeal Judgment, op. cit., paras. 82-83.

3 Tadi¢ Appeal Judgment, op. cit., para. 196-200.
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Christopher Cowley, To What Degree is the Concept of Extended Joint
Criminal Enterprise Coherent? A Discussion with Regard to the
International Criminal Tribunal of the Former Yugoslavia, The Journal of

Criminal Law, vol. 79, no. 4, 2015, p. 272.

2 Prosecutor v. Vuljadin Popovi¢, Ljubisa Beara, Drago Nikoli¢, Radivoje
Mileti¢ and Vinko Pandurevi¢, ICTY, Appeal Chamber Judgment (IT-05-
88-A), 30 January 2015, para. 1615. (hereinafter referred to as

Prosecutor v. Popovi¢)
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Prosecutor v. Ayyash et al., Special Tribunal for Lebanon, Interlocutory
Decision on the Applicable Law: Terrorism, Conspiracy, Homicide,
perpetration, Cumulative Charging (STL-II-01/1), 16 February 2011,
para. 245.

2 Gerhard Werle, op. cit., p. 960.
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' Stephen Ranieri, Extended Joint Criminal Enterprise in International

Criminal Law: From Foreseeability, to Intention to Control over the

Crime, The Journal of Criminal Law, Vol, 80, no. 6, 2016, p. 440.

2 Prosecutor v. Milan Marti¢, ICTY, Appeal Chamber Judgment (IT-95-
11-A), 8 October 2008, para. 171-173. Prosecutor v. Popovi¢, op. cit.,
para. 42-43.
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' Prosecutor v. Mi¢o Stanii¢ and Stojan Zupljanin, ICTY, Appeal

Judgment (IT-08-91-A), 30 June 2016, paras. 977-981 (hereinafter
referred to as Prosecutor v. Stani$i¢ and Zupljanin, Appeal Judgment);
Prosecutor v. Jadranko Prli¢, Bruno Stoji¢, Slobodan Praljak, Milivoj
Petkovi¢, Valentin Cori¢ and Berislav Pusi¢, ICTY, Appeal Judgment (IT-
04-74-A), 29 November 2017, paras. 2891-3. (hereinafter referred to
as Prosecutor v. Prli¢ et al., Appeal Judgment)

2 Antonio Cassese, The Proper Limits of Individual Responsibility under
the Doctrine of Joint Criminal Enterprise, Journal of International Criminal
Justice, vol. 5, no.1, 2007, 114-123. Attila Bogdan, Individual Criminal
Responsibility in the Execution of a Joint Criminal Enterprise in the

Jurisprudence of the ad hoc International Tribunal for the Former
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Yugoslavia, International Criminal Law Review, vol. 6(1), 2006, p. 109-

112.

' Christopher Cowley, op. cit., p. 271-272. See also: Stephen Ranieri,
op. cit., p. 440-441. Also: Neha Jain, op. cit., p. 37-40.

2 Kai Ambos, Joint Criminal Enterprise and Command Responsibility,

Journal of International Criminal Justice, vol. 5, no. 1, 2007, 161-176.
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cdndall abaY) gopiall 5% ) s o e ui OIS dapall QIS & Gl pay)
o (il ol Gl 8 Tulad Ll aas Y desall QIS 3 RaY) S8 o 5 e
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& AEAY) e Ll ddliall Llgsed) Guulil L) 2] oz daSaall ol oo
kil LAl QlSs))
Prosecutor v. Milomir Staki¢, ICTY, Appeal Judgment (IT—97—24—A), 22
March 2006, para. 62.
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' Neha Jain, op. cit., p. 34-35. See also: Tadi¢ Appeal Judgment, op.

cit., para. 196-200.

2 The Prosecutor v. Thomas Lubanga Dyilo, ICC, Pre-Trial Chamber I,
Decision on the Confirmation of Charges (ICC-01/04-01/06), 29
January 2007, para 332- 367. (hereinafter referred to as Prosecutor v.
Lubagna)
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> Thomas Weigend, Intent, Mistake of Law and Co-perpetration in the

Lubanga Decision on Confirmation of Charges, Journal of International

Criminal Justice, Vol. 6, 2008, p. 480.
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! Prosecutor v. Lubagna, op. cit., para. 343-345.

2 Thomas Weigend, Intent, op. cit., p. 480.
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Prosecutor v. Lubagna, op. cit., para. 344.
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The Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui, Pre-
Trial Chamber I, Decision on the Confirmation of Charges (ICC-01-/04-
01/07), 30 September 2008, para. 523. (hereinafter referred to as

Prosecutor v. Katanga et al.)
345 sl ek gaall 2
348 sl ks g yall
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Gerhard Werle, op. cit., p. 962. 2
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! Prosecutor v. Lubagna, op. cit., para. 344.
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Ellies Van Sliedregt, Individual Criminal Responsibility in International

Law, Oxford University Press, 2012. See also: Thomas Weigend, op.
cit., p. 46—48. P. 481-485
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! The Prosecutor v. Jean-Pierre Bemba Gombo, Situation in the Central
African Republic, Decision pursuant to article 61(7)(a) and (b) of the
Rome Stature on the Charges of the Prosecutor against Jean—Pierre
Bemba Gombo, Pre-Trial Chamber Il (ICC-01/05-01/08), 15 June
2009, paras. 360-369. (hereinafter referred to as Prosecutor v.
Bemba).
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2 Ellies Van Sliedregt,op. cit., p. 94. See also: p. Neha Jain, op. cit.,
p.90.
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1819



aladl 13a sy 28T spaliall el Ty gl daall 2an ddee e

.1Q5;giﬂ
slaliall aldia oz )25 gy

il 6 Oly epaatilly Balal) e Adalid) & ¥ o mbanll b O Cpain
sk ol 13 Cuny cdia Babaall alg¥) i AT sl e Jily 22e U 5y

o i Cagas 038 (8 aY) 2k daasls 2

Oams Sl il e plang dilale yw of SE e G

Uap b S LeShey ) Jlegl) iy .agd) Bolall el sl

gy LU CloaVh addigFis aguys Ao 4 3 4l o syl
Pogle Ll Cligiell (s atynl

Lulguall @iyl 8 Aol Adlial) Aol dugall sl culS 13l

)m\.}d\ (e Q)Lf.'\sb cdalidl ‘f (Ja.\,d\ CJE‘ alc )Sb:\:\ ‘?SS L@)&bﬁ g_tabj\

acdsy L 2 dajal Lgina Neld ojlicls agiall Ailue 1ulSay Loull)

Alanll dacad lgiay cAdpall ileSlaall & L)) &5 5S4l sda o dngadl) 51 sy :
Al LDl g dalall Adsal) Asbial) Aaaall el il Lacady 7 yae)st CileSlas
503 85l cdusis gyl

tlaad il 514 sl canis gayall

Neha Jain, op. cit., p. 91.

1820



b lagumy SS OIS paial) 13a ks of Y1 Al gie Sl AT (ats
GAly Dolise dusl 8 dvgall 5 e alall agll ash )8
O @i ledie ¢ saisSl Ljsgan & sl ddladl Muthaura et al.
i A Snige debiie o Blaws agaal GIS BLAS 2dly Dslise 2l
Gasi djla AV Tgy coslimcl G dhll )5 sasen by JSg
Ahall 2w 5 elld e sling . agall Salall als dalaidll 2} 43S ¢ Ll

Copalall el e sl calgV) E syl

L 8 dloall Adlal) deSaall dngall 850 St (AT 5y
Alall byl a5 Ruto et al. cualy sig)y aca agall ash las jalall
st A Ahladl 250 paie g 8yen o uilali aca agl) ash ol

Padeal) Shall IS5 (st Al o aumgilly Hlaad) S L se

! Prosecutor v. Katanga et al.), op. cit., para. 511-514.

2 The Prosecutor v. Francis Kirimi Muthaura, Uhuru Muigai Kenyatta and
Mohammed Hussein Ali, Situation in the Republic of Kenya, Decision on
the Confirmation of Charges, Pre—Trial Chamber I (ICC—01/09—02/11),
23 January 2012, para. 408. Para. 313-316. (hereiafter referred to as

Prosecutor v. Muthaura et al.)

> The Prosecutor v. William Samoei Ruto, Henry Kiprono Kosgey and

Joshua Arap Sang, Situation in the Republic of Kenya, Decision on the

Confirmation of Charges, Pre—Trial Chamber Il (ICC-01/09-01/11), 23
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Kai Ambos, op. cit., p. 176. See also: Greg R. Vetter, Command
Responsibility of Non-Military Superiors in the International Criminal
Court (ICC), Yale Journal of International Law, vol. 25, Winter 2000, p.
102. See also: Damien Vandermeersch, Symposium on National
Implementation of the ICC Statute-The ICC Statute and Belgian Law,

Journal of International Criminal Justice, vol. 2, no. 1, 2004, p. 133.
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! Micahel Duttwiler, op. cit., p. 1-61. See also: Ellies van Sliedregt, op.
cit., p. 94.
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Lars C. Berster, Duty to Act and Commission by Omission in
International Criminal Law, International Criminal Law Review, vol. 10,
no. 5, 2010, p. 620-631.
2 U.S. v. Brandt et al. (Medical Trial), US Military Tribunal sitting at

Nuremberg, 20 August 1947, in Trials of War Criminals before the
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Nuremberg Military Tribunals vol. I, United States Government Printing
Office, Washington 1950, p. 193. See also: U.S. v. Brandt et al. (High
Command Trial), 28 October 1947, p. 493 et seq.

' Prosecutor v. Zenjil Delalic, Zdravco Mucic, Hazim Delic and Esad
Landzo, Celebi¢i Case, ICTY, Appeal Judgment (IT-96-21-A), 20
February 2001, paras. 424-6; Prosecutor v. Kordi¢ & Cerkez, Appeal
Judgment, op. cit., paras. 32 et seq.; Prosecutor v. Tihomir Blaski¢,
Appeal Judgment ( IT-95-14-A), 29 July 2004, para. 47 (hereinafter
referred to as Prosecutor v. Blaski¢, Appeal Judgment), Tadi¢ Appeal
Judgment, op. cit., para. 188, Prosecutor v. Popovi¢, op. cit., para. 17
et seq.

2 Prosecutor v. Lubagna, op. cit., paras. 351-355.

3 Prosecutor v. Bemba, op. cit., paras. 358-360.

4 Prosecutor v. Muthaura et al., op. cit., Para. 335.
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! Prosecutor v. Jean—Paul Akayesu, ICTR, Trial Judgment (ICTR—96—4),
1 June 2001, para. 475. (hereinafter referred to as Prosecutor v.
Akayesu); Prosecutor v. Rutaganda, ICTR, Trial Judgment, (ICTR—96—
3-A), 6 December 1999, para. 34; Prosecutor v. Alfred Musema, Trial
Chamber Judgment (ICTR-96-13-A), 27 January 2000, para. 115.

(hereinafter referred to as Prosecutor v. Musema).

2 Prosecutor V. Kordi¢ & Cerkez, Trial Judgment, ICTY, Appeal
Judgment, 1T-95-14/2-T, 26 February 2001, para. 386. Prosecutor v.
Prli¢c et al., Appeal Judgment, para. 808; Prosecutor v. StaniSi¢ and

Zupljanin, Appeal Judgment, para. 50.
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3 Prosecutor v. Kordi¢ & Cerkez, Appeal Judgment, op. cit., para. 27.
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! Prosecutor v. Tihomir Blagki¢, ICTY, Trial Judgment (IT—95—14—T), 3
March 2000, para. 280. (hereinafter referred to as prosecutor v. Blaski¢,

Trial Judgment).

2 Wibke Kristin Timmermann, Incitement in International Law,
International Review of the Red Cross, vol. 88, no. 864, December

2006, p. 840.

3 Antonio Cassese, International Criminal Law, op. cit, p. 189.
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4 Gerhard Werle, op. cit., p. 967.
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? Claus Kerb, The Crime of Genocide under International Law, in Antonio
Cassese, Florian Jebberger, Robert Cryer and Urmila De, International
Criminal Law: Critical Concepts, Vol. Il (Substantive Law), Routledge
Taylor and Francis Group, 2015, p.185 et seq. see also: Neha Jain, op.
cit., p. 60.
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M. Cherif Bassiouni, International Criminal Law, Volume 1: Sources,
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Prosecutor v. Charles Blé Goudé, Situation in the Republic of Cbte
d'lvoire, Decisions on the Confirmation of Charges, Pre—Trial Chamber |
(ICC-02/11-02/11), 11 December 2014, para. 167; Prosecutor v.
Dominic Ongwen, Situation in Uganda, Decision on the Confirmation of
Charges, Pre-Trial Chamber Il (ICC-02/04-01/15), 23 March 2016,
para. 43.
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26 February 2001, para. 338. (hereinafter referred to as Prosecutor v.

Kordi¢ & Cerkez, Trial Judgment)
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De, International Criminal Law: Critical Concepts, Vol. | (Substantive

Law), Routledge Taylor and Francis Group, 2015, p. 383.
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2 Hiromi Sato, The Separate Crime of Conspiracy and Core Crimes in
International Criminal Law, Connecticut Journal of International Law, vol.

32, no. 1, 2016, p. 83-90.
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! Barry A. Feinstein, The Applicability of the Regime of Human Rights in
Times of Armed Conflict and Particularly to Occupies Territories: The
case of Israel’s Security Barrier, Northwestern University Journal of
Human Rights, vol. 4, No. 238, Fall, 2005, p. 288.
Dla Ll Gl dylaal alad) aclg@l olsic cund Tl sliacagh of Gue Lo kil 2
1907 el (slaY Al (e (56) salal) plis " yall Plaa) 558
3 Judgment of the International Military Tribunal, The Trial of German
Major War Criminals, Nuremberg, 30 September and 1 October 1946, p.
63-69.
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! Prosecutor v. Brdanin, Trial Judgment, op. cit., Prosecutor v. Strugar,
Trial Judgment, op. cit., Prosecutor v. Miodrag Jokic, ICTY, Trial
Judgment, Case No. IT-01/42/1-S, 18 March 2004, prosecutor v.
Blaski¢, Trial and Appeal Judgments, op. cit., Prosecutor v. Kordi¢ &
Cerkez, Trial and Appeal Judgments, op. cit., Prosecutor v. Naletili¢ &
Martinovi¢, Judgment, op. cit., Prosecutor v. Biljana Plavsi¢, ICTY, Trial

Judgment, (IT-00-39&40/1-S), 27 February 2003.
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' Articles 6(1)(b)(9) and 6(1)(e)(4) of the Regulation No. 2000/15 on
the Establishment of Panels with Exclusive Jurisdiction over Serious

Criminal Offences, UN Doc. UNTAET/REG/2000/15, 6 June 2000.
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' Prosecutor v. Jadranko Prli¢, Bruno Stoji¢, Slobodan Praljak, Milivoj

Petkovi¢, Valentin Cori¢ and Berislav Pusi¢, ICTY, Trial Judgment (IT—

04-74-T), Vol. |, 29 May 2013, paras. 121-127.

LS ALY JsS5i 5l e (16) sally «JsY) il JsSsigl) e ()53 alall?
Ll

Yaron Gottlieb, Criminalizing Destruction of Cultural Property: A Proposal

for Defining New Crimes under the Rome Statute of the ICC, Penn State

International Law Review vol. 23, no. 4, Spring 2005, p. 867.

3 Prosecutor v. Strugar, Trial Judgment, op. cit., para. 183.
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2 Prosecutor v. Strugar, Trial Judgment, op. cit., para. 329; Prosecutor

v. Strugar, Appeal Judgment, op. cit., para. 279.

3 Prosecutor v. Strugar, Appeal Judgment, op. cit., para. 277.
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2 Prosecutor V. Strugar, Trial Judgment, op. cit., p. 329; Prosecutor v.

Pavle Strugar, ICTY, Appeal Judgment, op. cit., para. 279.
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! Roger O’Keefe, Protection of Cultural Property under International

Criminal Law, op. cit., p. 353—4.
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! Conduct of the Persian Gulf War, Final Report to Congress Pursuant to
Title V of the Persian Gulf Conflict Supplemental Authorization and
Personal Benefits Act of 1991, Appendix on the Role of the law of War,
April 1992, p. 626.
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! Roger O’Keefe, Protection of Cultural Property under International
Criminal Law, op. cit., p. 353-4. See also: Patty Gerstenglith, op. cit.,
p. 369-370. Also: Craig J. S. Forest, op. cit., p. 211-212

2 Ronald T.P. Alcala, Babylon Revisited, op. cit. p. 209. See also:
Mark v. Vlasic and Helga Turku, Protecting Cultural Heritage as a
Means for International Peace, Security and Stability: The Case of ISIS,
Syria and Iraq, Vanderbilt Journal of Transitional Law, vol. 49, 2016, p.
1399.
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! Prosecutor v. Kordi¢ & Cerkez, Trial Judgment, op. cit., para. 207.

2 prosecutor v. Blagki¢, Trial Judgment, op. cit., p. 267-8. Prosecutor v.

Naletili¢ & Martinovi¢,, Trial Judgment, op .cit., p. 275. Prosecutor v.

Brdanin, Trial Judgment, op. cit.,p. 370. Prosecutor v. Biljana Plavsi¢,

ICTY, Trial Judgment (IT-00-39&40/1-S), 27 February 2003, para. 5,

43-44.
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2 Prosecutor v. Brdanin, Appeal Judgment, op. cit., para. 342.
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! Prosecutor v. Strugar, Trial Judgment, op. cit., para. 311.

2 Prosecutor v. Naletili¢ & Martinovi¢,, Trial Judgment, op .cit., para.
577.
3 Prosecutor v. Brdanin, Trial Judgment, op. cit., para. 599.

4 Prosecutor v. Strugar, Appeal Judgment, op. cit., para. 270.
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' Prosecutor v. Strugar, Trial Judgment, op. cit., p. 329; Prosecutor v.

Pavle Strugar, ICTY, Appeal Judgment, op. cit., para. 279.
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' Trial of the Major War Criminals Before the International Military
Tribunal, op. cit., p. 540.
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“prohibition against the unjustified appropriation of public and private

enemy property is general in scope and extends both to acts of looting

committed by individual soldiers for their private gain, and to the
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organized seizure of property undertaken within the framework of a
systematic economic exploitation of occupied territory”. Prosecutor v.
Zenijil Delalic, Zdravco Mucic, Hazim Delic and Esad Landzo, Celebigi
Case, ICTY, Trial Judgment (IT-96-21-T), 16 November 1998, paras.
590. see also: Prosecutor v. Kordi¢ & Cerkez, Trial Judgment, op. cit.,
para. 325; Prosecutor v. Blaski¢, Trial Judgment, op. cit., para. 184;

Prosecutor v. Naletili¢ & Martinovi¢, Trial Judgment, op. cit., para. 612.

' Guenael Mettraux, International Crimes and the Ad Hoc Tribunals, 1°

Edition, Oxford University Press, 2005, p. 95.
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! Patty Gerstenglith, op. cit., p. 372-3.

2 UNESCO, The Director—-General of UNESCO, Irina Bokova, has
welcomed the UN Security Council’s Statement denouncing the attack
on the Mosul Museum, 28 February 2015, available at:
https://whc.unesco.org/en/news/1241 (Last visited on 11 April 2019).
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! Marina Lostal, Syria’s World Cultural Heritage and Individual Criminal

Responsibility, International Review of Law, 2015, p. 3-4.
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! Flippo Ristoldo, Attacks against Cultural Property as Weapon of War:

An exploratory Case Study, insitut Barcelona Estudis Internacionals,

2016-2017, p. 19-21.

2 Maamoun Abdulkarim, Illicit Trafficking of Syrian Cultural Property,

Uniform Law Review, vol. 20, no. 4, 2015, p. 562.

3 Patty Gerstenglith, op. cit., p. 376. See also: Maamoun Abdulkarim,

op. cit., p. 563.
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Steve Seann, Antiquities looted in Syria and Iraq are Sold on Facebook,
BBC New, 2 May 2019. Available at:
https://www.bbc.com/news/world-middle—east-47628369 (Last visited
on 22 January 2020)
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' Marc Balcells, Left Behind? Cultural Destruction, the Role of the
International Criminal Tribunal for the Former Yugoslavia in Deterring it
and Cultural Heritage Prevention Policies in the Aftermath of the Balkan

Wars, European Journal on Criminal Policy and Research, 2015, p. 1-2.

2 Tobias Ellwood and The Rt Hon John Whittingdale, New scheme to

protect cultural sites from destructions, Department for Culture, Media &
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' Anne Marie Thake, The Intentional Destruction of Cultural Heritage as
a genocidal Act and a Crime against Humanity, European Society of
International Law, ESIL Conference paper series, vol. 10, no. 5, 2017,
p. 8-9.

2 Judicial Decisions Involving Questions of International Law,
International Military Tribunal (Nuremberg), Judgment and Sentences,

American Journal of International Law, vol. 41, no. 1, January 1947, p.

248-9.

1902



Jaanles e Pl e bla

Aaals clahe G of ) elysll ducad 8 AaSaall oyl ((10) o8, 406
al) eVl e spalie daldl 5l 8 eSOl uliasy asgdl e

by dem days 2 Al duallal)

Al aa aihal) Gu Alalad) A 5l # s deSas cilglag
2l b adde i) (o el 38 4l V] ll aa wibally coall Zag
Y & ey clgpaasaads Lgaald Lgh duludy) s Sl o sl Joall o5l
88 ey (al Aoy Aan A 5 ol Wila g e Ay il bl

Sdaleed) Gl S bl ) b slgw o

' Trial of the Major War Criminals Before the International Military
Tribunal, op. cit., p. 295.

2 Steven R. Ratner and Jason S. Abrams, Accountability for Human
Rights Atrocities in International Law: Beyond Nuremberg Legacy,
Second Edition, Oxford University Press, 2001, p. 76.
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I Julia Brooks, Attacks on Cultural Heritage in Armed Conflict, Harvard

Humanitarian Initiative, August 3, 2015. Available at:

http://atha.se/blog/inl-briefing-2 (Last visited on January 30, 2019).

2 prosecutor v. Blaski¢, Trial Judgment, op. cit., para. 233, 425.
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! Prosecutor v. Kordi¢ & Cerkez, Trial Judgment, op. cit., para. 207.

2 Prosecutor v. Milan Milutinovi¢, Nikola Sainovig, Dragoljub Ojdanig¢,
Nebojsa Pavkovi¢, Vladimir Lazarevi¢ and Sreten Luki¢, ICTY, Trial

Judgment (IT-05-87-T), 26 February 2009, paras 204 et seq.
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! Prosecutor v Stanisi¢ & Zupljanin, Trial Judgment, op. cit., para. 88.

2 Prosecutor v. Tadi¢, ICTY, Trial Judgment (IT—94—1—T), 7 May 1997,
para. 704; Prosecutor v. Kordi¢ & Cerkez, Trial Judgment, op. cit., para.
205; Prosecutor v. Naletili¢ & Martinovi¢,, Trial Judgment, op .cit., para.

698.

3 Prosecutor v. Blaski¢, Appeal judgment, op. cit, para. 148.
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!Yaron Gottlieb, op. cit., p. 875
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Cundy B Kunarac alhlis€ dumd 3 dplall Lidlae sy daSaal L400LY) slall culS,
Gl (b Sl 8 Al aa DAl G5 o B9 (A Jieial) Lngall I - i
Jale Al
Prosecutor v. Dragoljub Kunarac, Radomir Kovac and Zoran Vukovic,
ICTY, Appeal Judgment, (IT-96-23) & (IT-96-23/1-A), 12 June 2002,
para. 96.
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'M. Cherif Bassiouni, Crimes Against Humanity: Historical Evolution and
Contemporary Application, Cambridge University Press, 2011, p. 404.
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! yaron Gottlieb, op. cit., p. 875-6.
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M. Cherif Bassiouni, Crimes Against Humanity, op. cit., p. 396.
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2 Roger O’Keefe, The Protection of Cultural Property in Armed Conflict,

op. cit., p. 98-99.
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Prosecutor v. Tadi¢, Decision on Defence Motion for Interlocutory Appeal
on Jurisdiction, op. cit., para. 70. Prosecutor v. Kunarac, et al., ICTY,
Appeal Judgment, op. cit., para. 55-60. Prosecutor v. Rutaganda,
ICTR, Appeal Judgment (ICTR-96-3-A), 26 May 2003, paras. 569-
570.
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« les affaires des Taliban est une belle illustration de cette hypothese.
En effet, les bouddhas n’ont pas été démolis au cours d’opérations
militaires. » Theodore Georgopoulos, Avez-Vous Bien Dit - Crime
Contre la Culture — La Protection Internationale des Monuments

Historiques, Revue Hellénique de Droit International, 2001, p. 471-2.
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' Fransesco Francioni and Federico Lenzerini, The Destruction of the
Buddhas of Bamiyan and International Law, vol. 13 no. 619, European

Journal of International Law, 2003.
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Heritage, The J. Paul Hetty Trust, 2018, p. 17 et seq.

1920



oWy saliadl SUT @l Qe cdilus) delead duag )l slall e el
Cilscsgall yaedi o3 136 A 80Ny Ll adadlly (poylaally iy Ailay Lealal)
(I g delaall ) 8 ag)l) clalall (g Gl gl clabally
Al Glelaal) 8 mocag a1 138 jyuy elSall 8 delaad) el fag,
algll (8 deleal) clli Copdind glg S disee delea dala (pall jaed (Said

. 12\:ml.d\ daalill e

By das Cind 1946 L (1)96 dalall Zumanll )i clag

2 Jiil) o Lasg byl Al delead 3sall & all LIS el L laal
ALY e e asasll b Gall IS ol aslal) b ol el Dy
o Wty 8N Clealisall JSE 8 AnlaDl daald Jilid (e die 700 Lo
Ol pa el L cdalua)) cleleall @b lgha 0 ol
Sleal) o Cruyall 138 e paliieny 2asiall adY) aalieg 7959 DAY
days palic Gada 2 dime delea] Al 8GN CilSheddly 3ab Al

e Leall 52LY)
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Nations Bulletin, vol. IV, no. 2, 15 January 1948, p. 71.
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2 Article 3(2) of the Draft Convention on Genocide, in the Report of the
Ad Hoc Committee on Genocide, UN Doc. E/794, 24 May 1948.
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' Tasnim Motala, The Genocide Name Game: The Case for Crimes
against Humanity to Prevent Genocide, Vol. 37, Quinnipiac Law Review,
2019, p. 619-621.

2 Micaela Frulli, Advancing the Protection of Cultural Property through
the Implementation of Individual Criminal Responsibility: The Case Law
of the International Criminal Tribunal for the Former Yugoslavia, Italian

Yearbook of International Law, vol. 15, 2005, p. 212
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! Elisa Novic, The Concept of Cultural Genocide: An International Law

Perspective, Oxford University Press, 2016, p. 65-6.

2Anne Marie Thake, op. cit., p. 21.
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! Prosecutor v. Krsti¢, Trial Judgment, op. cit., para. 580-599.

2 Prosecutor v. Krsti¢, Appeal Judgment, op. cit., para. 25.
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“The Court concludes that the destruction of historical, religious and
cultural heritage cannot be considered to be a genocidal act within the
meaning of Article Il of the Genocide Convention. At the same time, it
also endorses the observation made in the Krsti¢ case that where there
is physical or biological destruction there are often simultaneous attacks
on the cultural and religious property and symbols of the targeted group
as well, attacks which may legitimately be considered as evidence of an
intent to physically destroy the group.” Case concerning Application of
the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), ICJ,
Judgment of 26 February 2007, Para. 344.
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' Anne Marie Thake, op. cit., p. 21.
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' Charter of the International Military Tribunal established by the

Agreement for the Prosecution and Punishment of the Major War

Criminals of the European Axis, Signed at London, on 8 August 1945.

2 Charter of the International Military Tribunal for the Far East
established by the Supreme Proclamation by the Supreme Commander
for the Allied Powers at Tokyo January 19, 1946; Charter dated January
19, 1946; amended on April 26, 1946.
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! Yaron Gottlieb, op. cit., p. 860.

2 Commission on the Responsibility of the Authors of the War and on
Enforcement of Penalties, Report Presented to the Preliminary Peace

Conference, March 29, 1919, p.115
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Judgment of the International Military Tribunal, The Trial of German

Major War Criminals, op. cit., p. 56.

1933



gy oY) e gl Gl LY Bl e gageaddl dag ey cagigall
M opyeainal) Allae Lgil ull L) Call cleSlas Ciuag ) (anl)

e sllall Clg 4y cali A SN geal) Cradll Gl e S

Laulgy Gl oAl o) (ageadll dag ey oLllly Wildl e S

Gl O ol (Shlads Lasdig e se o 4SaY) saasall sl

LObls Ll 38N Gl da0l 1)yl

sl daSae alal Ll cilsliaal) o olaie) daslas Ll

iVl alg) Alfred Rosenberg zuhsy w7y deSan Cigas
b Al anily cdbiad) o069 8 Vs dall Jlee U mgiaall uexills

ey o daps AlSHL ) Cigag a1 ClalgY ALaYL Gl 1

Zaslay) o

el e Yshes 3y zomiey all o LeeSa 8 AaSadll

Lg sl b g Lilall cads al Joall 3 dalally dalall cilSliaall mgiadl)

: Cpppaaiial) Dlans laty Lot dale Laay o)’
Richard H. Minear, Victor’s Justice: The Tokyo War Crimes Trial,
Princeton University Press, 1971.
2 David Keane, The Failure to Protect Cultural Property in Wartime,
DePaul-LCA Journal of Art and Entertainment Law, vol. 14, no. 1,
2004, p. 14.
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! Teresa Giovannini, The Holocaust and Looted Art, Art Antiquity and
Law, vol. 7, no. 3, September 2002, p. 264.

2 Owen C. Pell, The Potential for a Mediation/Arbitration Commission to
Resolve Disputes Relating to Artworks Stolen or Looted during World
War I, DePaul-LCA Journal of Art and Entertainment Law, vol. 10, no.
1, Fall 1999, p. 33.
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Rachel Dubin, Museums and Self-Regulation: Assessing the Impact of
Newly Promulgated Guidelines on the Litigation of Cultural Property,

University of Miami Business Law Review, vol. 18, no. 1, 2010, p. 108.

2 Judgment of the International Military Tribunal, The Trial of German

Major War Criminals, op. cit., p. 249-5.
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Association Journal, vol. 47, no. 3, March 1961, p. 260-264.
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' Trial of Urich Greifelt and Others, United States Military Tribunal,
Nuremberg, 10™ October, 1947-10™ March, 1948, Law Reports of Trials
of War Criminals, Selected and Prepared by the United Nations War
Crimes Commission, V. XlIl, 1949.

2 D. Lasok, "The Eichmann Trial," International and Comparative Law
Quarterly, vol. 11, no. 2, 1962, p. 359, 361-4, 370.
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“While the 1919 Commission on Responsibilities listed deliberate
bombardment of undefended places as a war crime, Committee | during
its existence did not rule whether or not bombardment from air of
undefended places in the course of military operations constitutes a war

crime [...] The question of whether or not such bombing came within the
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notion of war crimes in the light of modern warfare was never decided,
since the majority of the members of Committee | considered the
problem too complex to be resolved in the short time remaining of the
committee’s existence. The question was, therefore, left undecided, as
indeed it has been in the minds of authorities on international law.”
History of the United Nations War Crimes Commission and the
Development of the Laws of War, H. M. Stationery Office, 1948, p.
492-3.

I U.S. v. Ohlendorf et al. (The Einsatzgruppen Case), Opinion and

Judgment, Case No. 9, Nuremberg, Germany, 8 April 1948, p. 467.
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Prosecutor v. Pavle Strugar, ICTY, Trial Judgment (IT—01—42—T), 31
January 2005; Prosecutor v. Mi¢o Stani$i¢ & Stojan Zupljanin, ICTY,
Trial Judgment (IT-08-91-T), 27 March 2013; Prosecutor v. Radovan
Karadzi¢c & Ratko Mladi¢, ICTY, Indictment (IT-95-5-1), 2 October
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39 & 40/1; prosecutor v. Miodrag Jokic, ICTY, Case No. IT-01/42/1-S;
Prosecutor v. Krajisnik, ICTY, Case No. IT-00-39-T.
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Final Report of Commission of Experts for the Former Yugoslavia,

1994, Para. 285 et seq., U.N. Doc. S$/1994/674.

! Rebecca Hersher, Militant Who Destroyed Mali Cultural Sites Pleads

Guilty to War Crimes, August 22, 2016. Available at:

https: //www.npr.org/sections/thetwo—

way/2016/08/22/490962861 /militant-who—destroyed—mali—cultural—

sites—pleads—guilty—to-war—crimes (last visited on January 30, 2019).

2 Helen Walasek, The ICTY and the Prosecution of Crimes against

Cultural and Religious Property, heritage.sense—agency.com , 2016.
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' Prosecutor v. Tadi¢, ICTY, Decision on Defence Motion for

Interlocutory Appeal on Jurisdiction, 2 October 1995, para. 87.

2 Roger O’Keefe, Protection of Cultural Property under International

Criminal Law, op. cit., p. 358.
3 prosecutor v. Blaski¢, Trial Judgment, op. cit., para. 69.

4 Prosecutor v Stanislav Galic, ICTY, Trial Judgment, Case No. IT-98-
29, 5 December 2003.
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Criminal Law, op. cit., p. 353.
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International Criminal Law, Martinus Nijhoff Publishers, 2014, p. 214.

3 prosecutor v. Blaski¢, Trial Judgment, op. cit. para. 69-71.
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Prosecutor v. Naletili¢ & Martinovi¢,, Trial Judgment, op .cit., para. 605.

2 Prosecutor v Slobodan Milogevi¢, ICTY, Second Amended Indictment

“Croatia” (IT-02-54-T), 28 July 2004, para. 72, §3.
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as the Principal Charge before the ICC: The Al Mahdi Case and the
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! Marina Lostal, The First of Its Kind: The ICC Opens a Case Against
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Global Policy  Forum, 2 October 2015. Available at:
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2 Hirad Abtahi, The Protection of Cultural Property in Times of Armed
Conflict: The Practice of the International Criminal Tribunal for the

Former Yugoslavia, Harvard Human Rights Journal, 2001, p. 30-31.
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“Timbuktu is on the verge of losing her soul; Timbuktu is threatened by
outrageous acts of vandalism; Timbuktu is being held under a sharpened
blade ready for use in a cold—blooded murder”.

t AU il e AaSaall e siell ol Ateaie ¢ ggall A deal LS Cilay !
“I would like to remember the words of those who said that we need to
speak justice even against ourselves. We have to be true to ourselves
even that truthfulness would burn our hands. Ladies and gentlemen, it is
with deep regret and with great pain | had to enter Guilty plea and all
the charges brought against me are accurate and correct. | am really
sorry. | am really remorseful, and | regret all the damage that my actions
have caused. | regret what | have caused to my family; my community in
Timbuktu; what | have caused my home nation. Mali; and | am really
remorseful for what | have caused the international community as a

whole.

My regret is directed particularly to the generations, the ancestors of the
holders of the mausoleums that | have destroyed. | would like to seek
the pardon of the whole people of Timbuktu. | would like to make them a
solemn promise that this was the first and the last wrongful act that | will
ever commit. | seek their forgiveness and | would like them to like at me
as a son that has lost his way and consider me part of the social fabric

that is Timbuktu and must not forget what | have contributed in the past
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to Timbuktu.” Prosecutor v. Al Mahdi, Trial Hearing, Statement made by
Mr. Al Mahdi, Case No. ICC-01/12-01/15, 22 August 2016.
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“It is all the more historic in view of the destructive rage that marks our
times, in which humanity’s common heritage is subject to repeated and
planned ravages by individuals and groups whose goal is to eradicate
any representation of a world that differs from theirs by eliminating the
physical manifestations that are at the heart of communities. The
differences and values of these communities are thus simply denied an
dannihilated.” Prosecutor v. Al Mahdi, Statement of the Prosecutor, op.

cit.
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University International Law Journal, Spring 2016, p. 180.
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