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1 Human Rights Committee, General Comment 29, States of
Emergency (article 4), U.N. Doc. CCPR/C/21/Rev. 1/Add.11
(2001), para 11. The report stressed that "States parties may in no
circumstances invoke article 4 of the Covenant as justification for
acting in violation of humanitarian law or peremptory norms of
international law, for instance by taking hostages, by imposing
collective punishments, through arbitrary deprivations of liberty or
by deviating from fundamental principles of fair trial, including
the presumption of innocence".

2 Universal Declaration of Human Rights, adopted by the United
Nations General Assembly on 10 December 1948. Article 11 (1)
states that "Everyone charged with a penal offence has the right to
be presumed innocent until proved guilty according to law in a
public trial at which he has had all the guarantees necessary for his
defence".

3 International Covenant on Civil and Political Rights, adopted and
opened for signature, ratification and accession by General
Assembly resolution 2200A (XXI) of 16 December 1966,
entered into force on 23= =March 1976. Article 14 (2) provides
that "Everyone charged with a criminal offence shall have the
right to be presumed innocent until proved guilty according to

law".
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European Convention for the Protection of Human Rights and
Fundamental Freedoms, drafted in 1950 and entered into force on
3 September 1953. Article 6 (2) of which provides that "Everyone
charged with a criminal offence shall be presumed innocent until
proved guilty according to law".

Woolmington v DPP, United Kingdom House of Lords, 23 May
1935. In articulating the ruling, Lord Sankey made his famous
"Golden thread" speech stating that:

"Throughout the web of the English Criminal Law one golden thread

ua

is always to be seen that it is the duty of the prosecution to prove
the prisoner's guilt subject to... the defence of insanity and subject
also to any statutory exception. If, at the end of and on the whole
of the case, there is a reasonable doubt, created by the evidence
given by either the prosecution or the prisoner... the prosecution
has not made out the case and the prisoner is entitled to an
acquittal. No matter what the charge or where the trial, the
principle that the prosecution must prove the guilt of the prisoner
is part of the common law of England and no attempt to whittle it
down can be entertained". =
The conviction was overturned, and Woolmington was acquitted.
He was released three days before his scheduled execution date.
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2 French Code of Criminal Procedures, Preliminary Article, added
by the law no. 2000-516 of 15 June 2000, Article 1 Official
Journal of 16 June 2000, para 3= =stipulated that "Every person
suspected or prosecuted is presumed innocent as long as his guilt
has not been established. Attacks on his presumption of innocence
are proscribed, compensated and punished in the circumstances

laid down by statute".
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1 Eric Engle, The History of the General Principle of
Proportionality: An Overview, (2012) 10 Dartmouth Law Journal
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13-005, 102, this paper is available online at:
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Martin Bdsef, Harmonizing Procedural Rights Indirectly: The
Framework Decision on Trials in Absentia, (2012) 37 North
Carolina Journal of International Law and Commercial Regulation.
489, 501-503. Neil P. Cohen, Can they kill me if I'm gone: trial in
absentia in capital cases, (1984) 36 University Of Florida Law
Review. 273, 283
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1 Van Geyseghem V. Belgium, ECHR, Application no. 26103/95, 21
January 1999, para. 31. The Belgium government stressed that
"The accused’s attendance facilitated the proper administration of
justice, was necessary to protect the interests of victims and
witnesses, allowed sentences to be adapted to the individual
offender and was essential if the sentence was to have a deterrent
effect".

2 Ibid It added that "The Belgian system struck a proper balance
between the various interests requiring protection ... The right to
be defended by a lawyer could not be absolute and therefore could
not be relied upon if the defendant refused to appear on three
occasions, as had happened in the instant case".
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1 Ibid para. 33 The ECHR stressed that " ... it was of capital
importance that a defendant should appear, both because of his
right to a hearing and because of the need to verify the accuracy of
his statements and compare them with those of the victim — whose
interests needed to be protected — and of the witnesses. The
legislature accordingly had to be able to discourage unjustified
absences ... , it stated however that it was also “of crucial
importance for the fairness of the criminal justice system that the
accused be adequately defended, [and] consequently the fact that a
defendant, in spite of having been properly summoned, does not
appear, cannot — even in the absence of an excuse — justify
depriving him of his right under Article 6 (3) of the Convention to
be defended by counsel”.
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1 Ibid para. 34 It Stated further that "The right of everyone charged
with a criminal offence to be effectively defended by a lawyer is
one of the basic features of a fair trial, an accused does not lose
this right merely on account of not attending a court hearing".

2 Ibid The ECHR concluded that "Even if the legislature must be
able to discourage unjustified absences, it cannot penalise them by
creating exceptions to the right to legal assistance. The legitimate
requirement that defendants must attend court hearings can be
satisfied by means other than deprivation of the right to be
defended. The Court notes that Article 185 (3) of the Code of
Criminal Procedure provides that in any event the Criminal Court
may order an accused to attend and that no appeal lies against
such a decision".
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1 Maggie Gardner, Reconsidering trials in absentia at the Special
Tribunal for Lebanon: An application of the Tribunal's early
jurisprudence, (2011) 43 George Washington International Law
Review. 91, 108
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2 Roberto Iraola, Foreign Extradition and In Absentia Convictions,
(2011) 39 Seton Hall Law Review. 834
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1 European Convention on Extradition, French Reservation on
Avrticle 1 contained in the instrument of ratification, deposited on
10 February 1986. "Extradition shall not be granted if the person
sought would be tried in the requesting State by a tribunal which
does not assure the fundamental procedural guarantees and the
protection of the rights of the defence or by a tribunal created for
that person's particular case or if extradition is requested for the
enforcement of a sentence or detention order imposed by such a
tribunal”.

2 European Committee On Crime Problems, Committee of Experts
on the Operation of European Conventions on Co-Operation in
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Criminal Matters, Questionnaire concerning judgments in absentia
and the possibility of= retrial: Summary and compilation of
replies, Strasbourg, 21 February 2013, 144

1 For more details concerning extradition requirements in other
European countries consult, Ibid

2 Ministry of Justice, Newzeland, Discussion Document:
Proceeding in the absence of the defendant, May 2009, 3

3 Rachel K. David, Ira Einhorn's Trial in Absentia: French Law
Judging United States Law, (2003) 22 New York Law School
Journal of International and Comparative Law. 611, 615. In the
United States, "Federal Rule of Criminal Procedure 43 prohibits
trials from going forward in the absence of the defendant when the
proceedings have commenced. Trials in absentia, however, may
be held whenever a defendant, initially present, is voluntarily
absent after the trial has commenced. The United States Supreme
Court interpreted a strict reading of these rules in Croshy v. U.S.
There, the Court held that because of Rule 43, a trial in absentia
was prohibited when a defendant was absent from the beginning
of his criminal trial".

4 Section 230 of the German Code of Criminal Procedure provides:
‘No main hearing shall be held against a defendant who fails to
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appear’. Section 231 makes it clear that ‘[a] defendant who has
appeared may not absent himself from the hearing’, and that if he
‘nevertheless absents himself, or fails to appear when an
interrupted main hearing is continued, the main= =hearing may be
concluded during his absence if he was already heard on the
indictment and the court does not consider his further presence to
be necessary’. English translation of the German Code of Criminal
Procedure available at http://www.iuscomp.org/gla/statutes/ StPO. htm#230
Last accessed on 13 October 2013

1 Ralph Riachy, Trials in Absentia in the Lebanese Judicial System
and at the Special Tribunal for Lebanon Challenge or Evolution?
(2010) 8 Journal of International Criminal Justice. 1295, 1296

2 In this meaning the U.S. Supreme Court , in R. v. Czuczman,
C.C.C., p. 390 provides that "An accused person should not be
able to thwart the rights of others and of society by deliberately
absenting himself from his trial. Balancing his rights against those
of others and of society with respect to the trial, it is fair that the
trial proceed and indeed, ... , it offends a basic principle of
fundamental justice if the trial must be aborted because the
appellant absconds". Section 431.1(4) of the U.S. Criminal Code,
which provides that "where an accused has absconded during the
course of his trial and the court continues the trial, counsel for the
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accused is not thereby deprived of any authority he or she may
have to continue to act for the accused in the proceedings ...".=
=See, Alan D. Gold, Criminal procedure - Absconding accused,
(1989) 31 Criminal Law Quarterly. 10

1 Niccolo Pons, Some Remarks on in Absentia Proceedings before
the Special Tribunal for Lebanon in Case of a State’s Failure or
Refusal to Hand over the Accused, (2010) 8 Journal of
International Criminal Justice. 1307, 1318
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1 Article 410/1 of the French Criminal Procedures Code states that
“The defendant lawfully cited in person must appear unless he
produces an excuse which is acknowledged as valid by the court
before which he is called. The defendant is under same obligation
where it is proved that although he was not cited in person, he was
apprised of the lawful citation concerning him in the cases
covered by articles 557, 558 and 5607,

2 Article 557 of the French Criminal Procedures Code provides
that “If the copy was served on someone residing at the domicile
of the person concerned by the process, the bailiff informs
forthwith this person of this notification by a recorded delivery
letter with receipt notice. Where it is apparent from the receipt
notice signed by the person concerned that he has received the
bailiff's recorded delivery letter, the process delivered at the
domicile produces the same effect as if it had been served in
person....The domicile of a legal person is taken to be its
registered office”.
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1 Ibid para 2 “The bailiff may also send the person concerned a copy
of the process by ordinary mail, with a receipt the addressee is
invited to return by post or to deposit in the bailiff's office after
signature. Where this receipt is returned signed, the process served
at the domicile produces the same effect as if it had been served in
person”.

2 Ibid Article 558 of the of the French Criminal Procedures Code
states that “If the bailiff does not find anybody at the domicile of
the person concerned by the process, he immediately verifies the
accuracy of the address of this domicile.

Where the domicile indicated is in fact that of the person concerned,
the bailiff notes his actions and findings in the process document,
then hands a copy of this process document to the mayor at the
town hall, or in his= =absence, to a deputy-mayor or delegated
municipal councillor, or to the town clerk.

Of this notification he forthwith notifies the person concerned by
recorded delivery letter with notice of receipt, cautioning him that
he must immediately collect the copy of the process from the town
hall indicated. If the process is the notification of a judgment
made following a reiterated absence, the recorded delivery letter
mentions the type of the instrument served and the time limit for
filing an appeal.

Where it is apparent from the receipt notice signed by the person
concerned that he has received the bailiff's recorded delivery
letter, the process delivered at the town hall produces the same
effect as if it had been served in person.

The bailiff may also send the person concerned a copy of the
instrument by ordinary mail, with a receipt the addressee is invited
to return by post or to deposit at the bailiff's office after signature.

Where this receipt has been returned, the process served at the
BB
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town hall produces the same effect as if it had been served in
person.

If the process is a summons to appear in court, it will only produce the
effect set out in the previous article if the period between the day
when the receipt notice was signed by the person concerned and
the day indicated for the appearance before the correctional court
or police court was at least equal to the period determined by
article 552, taking into account the distance of the person's
domicile”.

1 Ibid Article 560 states that “Where it is not proved that the person
concerned has received the letter sent to him by the bailiff in
accordance with the provisions of articles 557 and 558, or where
the process was delivered to the prosecution office, the district
prosecutor may require a judicial police officer or agent to
proceed to inquiries aimed at discovering the address of the person
concerned. Where the latter is discovered, the judicial police
officer or agent apprises him of the process, which is then
effective as if it had been served in person.

The judicial police officer or agent drafts in every case an official
record of his inquiries and sends it forthwith to the district
prosecutor.

Where the summons is directed to a defendant, the district prosecutor
may also order the police to search for the person concerned.
Where the latter is discovered, the prosecutor is immediately
informed and may send by any means available a copy of the
process for service by a judicial police officer or agent. This
notification amounts to a notification in person. Where a
defendant concerned by a summons could not be found before the
date fixed for the hearing, the search order may be extended. If he
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is found, the district prosecutor may have a court summons
notified to the person concerned pursuant to article 390-1.

The district prosecutor may also require of any administration,
undertaking, institution or organ of any kind under the supervision
of administrative authorities to impart to him any information at
its disposal in order to discover the address of the defendant's
domicile or= =residence, no opposition on grounds of professional
secrecy being admissible”.

1 Ibid Article 413

2 Ibid Article 417/1 “The defendant who appears before the court

has the right to be assisted by defence counsel”.
VY'Y



sl alga Asaclall ga Gl LS
‘)_m;.a‘)_(&_\\g\_\.u_m\ AN e\l aJ.@J uu ccalalladll
_)Aléj\qamwdb@}w\eu\tﬁsﬁ_d\
Lerle Blas ol Jas dag jall QS 1A )Y
sda (B agiall jsaad ¢yt e JBY uaally ) Al ally
d\@yu&séw\wﬁ)wgﬂmuiﬁbﬂ
WL:JA_AS\AA\dHU\M\d\JJ\_adAJAJ
u»yjuaﬁ)\q\u\ _ubqﬁmdw?@.‘d\
aadaBle) alay aghall gl dlall 13 s 4 aSal
ucyc_)).aﬂ\uc@m\bbcm‘jm‘_gw
)Hu\mm@wu\wqusu\cﬁw\
Fonlsa 8 Lysan sl oSl iay cpillal) 1S 3
v_e@_"ml\
da sall LaSlaall dids alanay (Sle ) S 1A Y
o\ﬁd&@ﬁ\é;&ﬂbgﬂ\u&‘)ﬁ_;aﬁw
Y ALl 5 e jall e s sl ddlnall 5 -l
Dk ge il pady 5 agiall Aea gall dagill J i
= JAAn Y ae 8 sl Adall Gl gl 131 o) (A saall
pia 8 F e aWIS dgiliall g geall g 5
Jsmanll ey o agiall §sa d@iiluS @l
asalae gy Cim LR pamally S 5 4ady

1 Ibid Article 411/1
2 Ibid Article 411/3
3 Ibid Article 411/5-6
4 1bid Article 414
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1 Jacqueline Hodgson, French Criminal Justice A Comparative
Account of the Investigation and Prosecution of Crime in France
(Hart Publishing, 2005) 45; For the the most important and recent
ECHR decisions that sentenced Italy on varied criminal procedure
aspects and influenced both legislative choices and judicial
decisions, see, Clara Tracogna, The influence of the ECHR
jurisprudence on the national criminal procedure system. The
Italian perspective: from divergence to realignment, (2010) 17
Lex ET Scientia International Journal. 84. Available online at:

www.ceeol.com
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1 See for example, Van Pelt v. France, ECHR, 23 May 2000,
Karatas v France ECHR, 16 May 2003; Voisine v France, ECHR,
8 February 2000; Meftah v France,2003 and Adoud v France,
2002; Omar v. France, ECHR, 27 July 1998. In this case the
ECHR held that "the inadmissibility of the appeal on points of
law, on grounds connected with the applicant's having absconded,
... amounted to a disproportionate sanction, having regard to the
signal importance of the rights of the defence and of the principle
of the rule of law in a democratic society. That finding is even
more valid in the present case".

The right of the absconding accused for a counsel in his in absentia
trial has been invoked by the ECHR in several other EU countries
among them is the Netherlands. Reformulating this approach of
the trial in absentia in terms of rights one could phrase the Dutch
message to the defendant as follows: If you waive your right to be
present and defend yourself, you have automatically waived the
right to any defence unless you have a relevant excuse; if you
prefer otherwise, you have only one option: to come to court in
person thereby= =rendering the trial contradictory". This clear-cut
approach was challenged under article 6 of the Convention in the
case of Lala v The Netherlands, ECHR, 1993. For more details on
the Dutch case see, Evert F Stamhuis, In absentia trials and the
right to defend: the incorporation of a European human rights
principle into the Dutch criminal justice system, (2001) 23
Victoria University of Willington Law Review. 715, 722
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1 Poitrimol V. France, ECHR, Application no. 14032/88, 23
November 1993

2 Ibid, para 20. The Court citied the following reasons to justify its
decision “While a defendant summoned for an offence punishable,
as in the instant case, by a term of imprisonment of less than two
years may, by letter to the presiding judge, apply to be tried inter
partes in his absence but represented by counsel, pursuant to the
first and second paragraphs of Article 411 of the Code of Criminal
Procedure, it is a principle, and is apparent from the general
scheme of the Code of Criminal Procedure, that this is a right
which does not apply where, as in Mr Poitrimol’s case, a warrant
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has been issued for the defendant’s arrest and the defendant has
absconded and is accordingly not entitled to instruct counsel to
represent and defend him ...; That being so, the Court will try the
case on the merits without the defendant, Bernard Poitrimol, being
able to be represented by Mr Schmerber."

1 Ibid para 21

2 European Convention on Human Rights, Article 6 (1) and (3) (c)
states that “1. In the determination of ... any criminal charge
against him, everyone is entitled to a fair ... hearing ... by [a] ...
tribunal ...

3. Everyone charged with a criminal offence has the following
minimum rights:... =

= (c) to defend himself in person or through legal assistance of his
own choosing ...”

3 Poitrimol V. France, para. 28
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1 Resolution (75) 11 on “The Criteria Governing Proceedings Held in
the Absence of the Accused”, adopted by the Committee of
Ministers on 21 May 1975 at the 245th meeting of the Ministers'
Deputies. The Resolution provides in para. 8 that “Convinced that
the growing mobility of the population has the effect of increasing
the number of judgements rendered in the absence of the accused
in those states where this procedure is used,

I.  Recommends that the governments of the member states apply the
following minimum rules:...

5. Where the accused is tried in his absence, evidence must be taken in
the usual manner and the defence must have the right to intervene

E3]

2 Ibid para 32
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1 Ibid para 33
2 Ibid para 34
3 Ibid para 35
4 Ibid para 34
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1 Ibid para 35; The ECHR has dismissed an application which sought
the annulment of a national judgment on the basis that it did not
allow an accused who failed to attend his trial without providing
an excuse that has been accepted by the court, on the basis that he
had appointed two counsels to present his case. See, Medenica v.
Switzerland, ECHR, Application no. 20491/92, 14 June 2001. The
Court notes that "In the instant case ... by an order of 19 April
1989 the President of the Canton of Geneva Assize Court
dismissed the applicant’s application for an adjournment of the
trial, on the ground that his absence was due to his own culpable
conduct. In a judgment of 26 May 1989 it convicted himin
absentia and sentenced him to four years’ imprisonment. The
present case is distinguishable from Poitrimol, Lala and Pelladoah
v. the Netherlands, and Van Geyseghem and Krombach, in that
the applicant was not penalised for his absence by being denied
the right to legal assistance, since the applicant’s defence at the
trial was conducted by two lawyers of his own choosing".

2 Ibid Para 38
R
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1 Krombach v. France, ECHR, Application no. 29731/96, 13
February 2001, Paras. 23, 45

2 Ibid para 48

3 Ibid paras. 50-54 “On 12 September 1995 the victim’s father
applied to the Kempten Regional Court for an authority to execute
the Paris Assize Court’s judgment ordering the applicant to pay
FRF 350,000 in damages. On 29 April 1996 the Regional Court
granted that application and its decision was upheld by the
Munich Court of Appeal on 11 February 1997.

The applicant appealed on points of law. By a decision of 4 December
1997 the Federal Court (Bundesgerichtshof) referred the case to
the Court of Justice of the European Communities with a view to
obtaining a preliminary ruling on the interpretation of Article 27
(1) of the= =Convention of 27 September 1968 on Jurisdiction
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and Enforcement of Judgments in Civil and Commercial Matters,
which lays down that “judicial decisions shall not be recognised if
recognition would be contrary to public policy in the State in
which recognition is sought”.

Among the reasons given by the Federal Court for seeking a ruling
was that it considered that the enforcement of the judicial decision
obtained by proceedings in absentia such as those conducted in
France might be regarded as contrary to German public policy, at
least so far as the civil limb of the proceedings was concerned, as
Article 103 (1) of the Basic Law laid down that everyone had the
right to be heard (Anspruch auf rechtliches Gehor), and that that
right incorporated the right to representation by a lawyer. Lastly,
referring to Article 6 of the European Convention on Human
Rights, the Federal Court indicated that the decision delivered in
absentia appeared to it to infringe the right to access to a court
and, as regards the civil limb, the right to equality of arms.

In a judgment of 28 March 2000, the Court of Justice of the European
Communities held: “the court of the State in which enforcement is
sought can, with respect to a defendant domiciled in that State and
prosecuted for an intentional offence, take account, in relation to
the public-policy clause in Article 27, point 1, of the Convention,
of the fact that the court of the State of origin refused to allow that
person to have his defence presented unless he appeared in
person”.

Following that judgment the Federal Court dismissed the application
by the victim’s father of 29 June 2000 for an order to enforce the
civil judgment delivered by the French Assize Court on 13 March
1995”.
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1 Ibid para. 55 “On 7 January 2000 the applicant was arrested in
Austria and detained pursuant to an order of the judge of the
Feldkirch Regional Court (Journalrichter des Landesgerichts
Feldkirch) pending the hearing of a request for his extradition. By
an order of 21 January 2000 the judge concerned dismissed a bail
application by the applicant, despite his offer of a surety.

However, on 2 February 2000 the Innsbruck Court of Appeal
(Oberlandesgericht Innsbruck) quashed that order and ordered the
applicant’s immediate release. It considered that the judgment of
the Munich Court of Appeal of 9 September 1987 (see paragraph
22 above), against which there was no right of appeal under
German law, raised a relative estoppel per rem judicatam, since
the investigation could only be restarted in Germany if new
evidence came to light. Once the courts in the state in which the
offence had been committed had decided not to prosecute the
applicant and had taken a final decision in that regard, he could
not be detained for the purposes of extradition. Lastly, the Court
of Appeal held that Article 54 of the Convention implementing the
Schengen Agreement (Schengener Durchfiihrungsabkommen),
which incorporates the non bis in idem principle, precluded the
applicant’s being retried in France in respect of the matters for
which a final discharge order had been made in his favour in
Germany”
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1 Ibid para 63
2 Ibid
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1 Ibid para 72

2 Ibid para 64 “The applicant contested that argument. He contended
that his complaints related to the conduct of the trialin
absentia proceedings as such and that the question of the fairness
of any retrial by the Assize Court in the event of the contempt
being purged was not in issue in his application to the Convention
institutions. His criticism was directed at the fact that Articles 630
and 636 of the Code of Criminal Procedure established an
absolute bar on an accused being defended by counsel at the trial
or appealing to the Court of Cassation against an assize-court
judgment delivered following trial in absentia”.

3 Ibid para. 66 “In the instant case, the Court observes that under
French law an accused who fails to report to the authorities or is
not apprehended within ten days after the service of the order
committing him or her to stand trial in the assize court is tried in
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absentia. As noted by the applicant, it is the procedure for the
accused’s trial in absentia that forms the subject matter of this
application”.
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3 Ibid paras 63-64
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1 Ibid paras 82-91

2 Ibid para 61 “ Under the case-law of the Court of Cassation, if a
person convicted in absentia dies during the period allowed for the
enforcement of the sentence, the conviction becomes irrevocable
(Court of Cassation, Criminal Division, 1 July 1954, Recueil
Dalloz 1954, p. 550)

3 Poitrimol, Lala, Pelladoah and Van Geyseghem; see also, Jeremy
McBride, Human rights and criminal procedure: The case law of
the European Court of Human Rights (Council of Europe
Publishing, 2009) 246

4 lbid para. 89 “Although not absolute, the right of everyone
charged with a criminal offence to be effectively defended by a
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lawyer, assigned officially if need be, is one of the fundamental
features of a fair trial. A person charged with a criminal offence
does not lose the benefit of this right merely on account of not
being present at the trial. Even if the legislature must be able to
discourage unjustified absences, it cannot penalise them by
creating exceptions to the right to legal assistance”.
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Maalaall

Implementation of decisions of the European Court of Human
Rights, Report of Committee on Legal Affairs and Human Rights,
21 December 2001, 9.c. France, i. Poitrimol against France,
judgment of 23 November 1993 and A.C. against France, report of
10 August 1995, “These cases concern the right to be represented
before a Court of Appeal. In these cases, the Court of Appeal
judged the cases of the applicants in their absence and their
counsel were not authorised to present their defence. The cases
also concern the inadmissibility of = =the applicants’ appeals on
points of law, on the grounds that the applicants had not
surrendered to a judicial arrest warrant.

In the case of Van Pelt and in the case of Poitrimol, the European

Court held that there had been a violation of Article 6881 and 3; in
the case of A.C., the Committee of Ministers held that there had
been a violation of Article 6 of the Convention.

General measures:

the issue of the inadmissibility of appeals on points of law for the
sole reason that the applicant had not surrendered to a judicial
arrest warrant, has been settled by a change in the case-law of the
Cour de cassation (Cassation plenary 30 June 1999, Rebboah).

As regards the right to be represented before a Court of Appeal,
the Cour de cassation has given an important judgment (Cassation
plenary, 2 March 2001, Vicenzo Dentico) in which it held that
“the right to a fair trial and the right of every person accused to be

represented by counsel are opposed to a court’s judging an
Yoo
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accused who fails to be present without excuse, without giving a
hearing to the accused person’s counsel, if present in the court”.

1 Jean Pradel, “Le prévenu cité a personne, absent et non excuse, a
droit néanmoins a l'assistance d'un avocet”, Recueil Dalloz 2001,
1899
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1 Cassation plenary, 2 March 2001, Vicenzo Dentico. In this
important judgment the Court held that “the right to a fair trial and
the right of every person accused to be represented by counsel are
opposed to a court’s judging an accused who fails to be present
without excuse, without giving a hearing to the accused person’s
counsel, if present in the court”.

2 Jean Pradel, supra note, “ll faut bien reconnaitre que la
jurisprudence Dentico conduit a un certain= =alourdissement de la
procédure. Mais c'est le prix a payer pour assurer le respect des
droits de la defense”.

3 For an account of the recent legislative trends in France consult,
Jacqueline Hodgson, French Criminal Justice A Comparative
Account of the Investigation and Prosecution of Crime in France
(Hart Publishing, 2005) 39-64
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Preliminary Article of the French Criminal Procedures Code,
inserted by Law no. 516/2000 of 15 June 2000, Article 1 Official
Journal of 16 June 2000, it states that “l. Criminal procedure
should be fair and adversarial and preserve a balance between the
rights of the parties. It should guarantee a separation between
those authorities responsible for prosecuting and those responsible
for

judging. Persons who find themselves in a similar situation and

prosecuted for the same offences should be judged according to
the same rules.

Il. The judicial authority ensures that victims are informed and that

their rights are respected throughout any criminal process.
Every person suspected or prosecuted is presumed innocent as
long as his guilt has not been established. Attacks on his
presumption of innocence are proscribed, compensated and
punished in the circumstances laid= =down by statute. He has the
right to be informed of charges brought against him and to be
legally defended. The coercive measures to which such a person
may be subjected are taken by or under the effective control of
judicial authority. They should be strictly limited to the needs of
the process, proportionate to the gravity of the offence charged
and not such as to infringe human dignity. The accusation to
which such a person is subjected should be brought to final
judgment within a reasonable time. Every convicted person has
the right to have his conviction examined by a second tribunal”.
Ibid Article 380-1 provides that “Decisions by the assize court in
the first instance imposing convictions may be appealed from as
provided for by the present chapter...”.
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1 Jacqueline Hodgson, supra note, 48-57

2 lbid 48

3 Loi No 204/2004 of 9 March 2004 portant “adaptation de la justice
aux évolutions de la criminalit¢”, The second project to be
presented by the Justice Minister, the loi sur 1’adaptation de la
justice aux évolutions de la criminalité (known as Perben II),
focuses on the investigation and trial of organised and serious
crime. For more details see, Jacqueline Hodgson, supra note, 57
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1 French Criminal Procedures Code, Chapter Viii “Default
Proceedings in Felony Cases”, Articles 379 To 379-6 added by the
law no. 2004-204 of 9 March 2004, Official Journal of 10 March
2004, in force 1 October 2004.

2 lbid Article 379-2 (1)

3 Ibid Article 379-2 (2)
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1 Ibid Article 379-3 (1) (Inserted by Law no. 2004-204, 9 March
2004, Official Journal of 10 March 2004, in force 1 October 2004)
“The court examines the case and rules on the accusation in the
absence of the jurors, unless other accused persons to be tried
simultaneously are present at the hearing, or if the absence of the
accused has been noted after the hearing began”.

2 Ibid Article 379-3 states that “The court examines the case and rules
on the accusation in the absence of the jurors, unless other accused
persons to be tried simultaneously are present at the hearing, or if
the absence of the accused has been noted after the hearing began.

If an advocate is present to ensure the interests of the accused are
protected, the proceedings take place according to the provisions
of articles 306 to 379-1,= =except for the provisions relating to the
interrogations or the presence of the accused.

In the absence of an advocate to protect the interests of the accused,
the court rules on the accusation after hearing the civil party or his

advocate or the recommendations of the public prosecutor.
AR



aSall ixt ad Aaatsall casdl) GV 103
G B sma (5l (o Ly smn agiall e 8 leall
a5l e i agiall Ol S s B s o) paa
Glablull i agial) aandi Ala A 4518 AaSlaall g2y 22y
Ol A gial) aa clizalll J 8 ade (pmadl) Ala 8
sale) aid 5l cillial)l A aSan (e aleall a8l
YW“Q.A J\jﬂﬂu&b‘)jm@gﬁ\ﬁﬂmm
L Aarva )
Leie Cangll OIS el o3a of e pe e 5
Agay (e cledld g laall 8 QL) agiall (3a dlea o
Uniasi e aa¥) LS 288 o il (any cuda 8 38 (L ki
‘H‘)Ju\ (’S;j‘ J\_uc\ c‘u)da)d M\AAJU\;\)AJJ
u&;&@@@wtﬂ\%\w‘rﬂ\d&\
A 5L s A Sl Gt ) () Aen s (o)
Al el g5kl 8 agiall A 2 sy 5 Asl yual
gt 4 Al (aill Gl Aald Yo guaall i dis e
O (PS8 g Al ) ALYl 1aa el e agiall
5 eaman e lall 3a 4l Ji€ 28 adlaay Llaiuy)
Al oda & Lube oSal) jltie] 23l (e (s UL

Where an immediate prison sentence is imposed, the court issues an
arrest warrant against the accused, unless one has already been
issued”.

1 Ibid Article 379-4
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1 French Criminal Procedures Code Article 379-5 provides that

“The appeals process is not available to persons tried by default”.
VY



UJJ}\JM"\}"‘”JM‘ eg_\..d\\_@_\ﬂuja.u
Adlial) aclis aa ol elay) (e

agiall 3 san daialls ) Haall A gal) cuilS L 5l
alall dalae (b Aol sl aidls BY 136 TcLle
emwd@jﬁw\oueMMdsﬁeldjjcw
A=t 4_oSladll QuogﬂlAj\uE&jm_'as cﬂ\d_ﬂ
; Y‘L{J}A

S0 o) (A agiall ol AaSaall i o1 13 Wl
JA] Al =ae ‘_r“ Ao Slaall ey \.\i g 4anc ‘_g AoSladll
aSaall W8 ¢ yguand) e aliti aal iy ad jiasdl
& i ol Al il yaf (£) €1 salall a8 g LgiSay
L@AJALA\ES;J\MJQJ;?@AA\@';&MM\
LYL i 40l L3 s Ly seian (il 13 b
QM\M\MMEMBJM\M\D&LJ\
Al Ao 5 acliy elay) e QUi agiall ezl
0P8 e €)Y Balall e (e ALl o gedan agdy 43l
Ls—ﬂ‘\..\”aua_ﬁ‘) Jj_.a;]\ (.@_u_A\L@_ag_du
V) Lube 4l o daSaall gy ¥ diubal) Slal)

Ga el CulS s Lebaat i £)) salall ey Jall Gds e 1aa 5 )
L Ay siall (65 3 Wbl e AaSadll (o sumall ade (illa 8 agiall
Ll gl Jaslitl o 3 3al (i e 4 Jiy g3 Gunll i Aal 2l
2 Ibid Article 411 (2)

A%



" aclay ooy e pualall aselaa (S 13
o et AaSaall §say il saga ol 30 Jad
o csalae sma (550 5 g Cilall agiall oSla
il agiall g Las elay) alaall Lo (allay ) AlLA)
e e it Al W) dele WA Gl A Saall 4t aa A
ad s LgaSa daSaall i jaal 13) Allal) 028 b, ) gazasll
LaSa a2 Sall (L6 ¢ pal Al A Sladl oy
Dhal o glall s 5 T agiall asdle) Ly by s
écgjjmajhﬁc\jd&\o&cs_ﬂww\
gaﬁc&f\ﬁw\&?qgmemwe'sﬁ
SIENVEPREIPUCON |y PUK g g g B B PUS-EN | VAN |
b alaii el b die JS gl 4ol ALIS dia dll
ddlaa g agiall e bl 1348 jguanll e HAY)
oY) cainn g sliaill AlSaly Algia) e 4ie sldiug
el pall o sild dallae off 2S5 Lusla (Lalia
Mi_UAAS‘Y"i/Y'i u}\ﬂ\_\‘\l\mmcw)ﬂ\‘\_\:\_\;}\
o Aas o) g cagiall G s bl Aslial) cileSlaal
e Blaiuy) 8 laSladll e g il a8 daiay
g =il 3k g duls 8 Jsadll )28 ey il
Gall 13 dal 5 dale ddiay g lall Bal il lal)
A, M Lali dduay Aplall Atall ClSlaall 8 Ll

1 Ibid Article 411 (4) provides that "Any defendant who does not
answer this summons may be tried adversarially if his advocate is
present and heard".

2 Article 411 (6)
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1 Carlo Tiribelli, 'Judgment in absentia in international criminal law:
its admissibility before the ad hoc tribunals, the International
Criminal Court and the European arrest Warrant', (2006) 18 Sri
Lanka Journal of International Law. 369, 373; It can be noted
however that, while none of the international and hybrid criminal
jurisdictions established before the Special Tribunal for Lebanon
have recognized the possibility of trials in absentia, their practice
and jurisprudence have increasingly admitted the permissibility of
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a trial proceeding in the absence of the accused, if the latter
voluntarily chooses not to attend the trial proceedings after having
appeared before the judges. See, Cecile Aptel, Some Innovations
in the Statute of the Special Tribunal for Lebanon, (2007) 5
Journal of International Criminal Justice. 1107, 1122; Chris Jenks,
Notice Otherwise Given: Will in Absentia Trials at the Special
Tribunal for Lebanon Violate Human Rights? (2009) 33 Fordham
International Law Journal. 57, 67
1 Gary J. Shaw, 'Convicting inhumanity in absentia: Holding trials in
absentia at the International Criminal Court' (2012) 44 George
Washington International Review. 107, 112-118; See generally,
Daniel J. Brown, The International Criminal Court and trial in
absentia, (1999) 24 Brookline Journal of International Law. 763
2 Rome Statute of the International Criminal Court, Article 63 (1)
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1 Ibid Article 63 (2); In the United States, the case of Illinois v.
Allen, 397 U.S. 337 (1970), dealt with similar antics by a
defendant. In its decision, the U.S. Supreme Court ruled that a
defendant may lose his right to be present at a trial "if, after he has
been warned by the judge that he will be removed if he continues
his disruptive behavior, he nevertheless insist on conducting
himself in a manner to disorderly, disruptive, and disrespectful of
the court that his trial cannot be carried on with him in the
courtroom".

2 Roberto Iraola, Foreign Extradition and In Absentia Convictions,
(2011) 39 Seton Hall Law Review. 834, 851

3 See for example, Prosecutor v. William Samoei Ruto and Joshua
Arap Sang, Situation in the Republic of Kenya,= =The Appeals
Chamber, ICC-01/09-01/11 OA 5, 25 October 2013, para. 44
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1 The Rules of Procedure and Evidence of the Special Court of
Sierra Leone addresses the issue of trial in absentia and provides
the following guidance:

"(A)An accused may not be tried in his absence, unless:

(i) the accused has made his initial appearance, has been afforded the
right to appear at his own trial, but refuses to so do; or

(i) the accused, having made his initial appearance is at large and
refuses to appear in court.

(B) In either case the accused may be represented by counsel of his
choice, or as directed by a Judge or Trial Chamber. The matter
may be permitted to proceed if the Judge or Trial Chamber is
satisfied that the accused has, expressly or impliedly, waived his
right to be present"”. See, The Special Court of Sierra Leone, Rules
of Procedure and Evidence, available at http://www.sc-
sl.org/scslprocedure.html
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1 Charter of the International Military Tribunal of Nuremberg, Article
12 provides that "The Tribunal shall have the right to take
proceedings against a person charged with crimes set out in
Article 6 of this Charter in his absence, if he has not been found or
if the Tribunal, for any reason, finds it necessary, in the interests
of Justice, to conduct the hearing in his absence".

2 Louise Arbour, The Prosecution of International Crimes:
Prospects and Pitfalls, (1999) 1 Journal of Law and Policy. 13, 22

3 Charter of the International Military Tribunal of Nuremberg, Article
16 (d) provides that "In order to ensure fair trial for the
Defendants, the following procedure shall be followed:...

(d) A defendant shall have the right to conduct his own defence before
the Tribunal or to have the assistance of Counsel”.

= Article 23 (2) states that "The function of Counsel for a Defendant
may be discharged at the Defendant's request by any Counsel
professionally qualified to conduct cases before the courts of his
own country, or by any other person who may be specially
authorized thereto by the Tribunal™.
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1 International Military Tribunal of Nuremberg, Judgment of 1
October 1946, p. 13. "In accordance with Articles 16 and 23 of the
Charter, counsels were either chosen by the defendants in custody
themselves, or at their request were appointed by the Tribunal. In
his absence the Tribunal appointed counsel [Dr. Friedrich
Bergold] for the defendant Bormann ..." (emphasis added)

2 International Criminal Tribunal for Former Yugoslavia
[hereinafter ICTY] and International Criminal Tribunal for
Rwanda [hereinafter ICTR]

3 Statute of the International Criminal Tribunal for Former
Yugoslavia, Article 21 (4) (d), and the Statute of= =the
International Criminal Tribunal for Rwanda Article 20 (4) (d),
provide that " In the determination of any charge against the
accused pursuant to the present Statute, the accused shall be
entitled to the following minimum guarantees, in full equality: ...
(D) to be tried in his presence, and to defend himself in person or
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through legal assistance of his own choosing; to be informed, if he
does not have legal assistance, of this right; and to have legal
assistance assigned to him, in any case where the interests of
justice so require, and without payment by him in any such case if
he does not have sufficient means to pay for it"

1 Gary J. Shaw, 'Convicting inhumanity in absentia: Holding trials in
absentia at the International Criminal Court' (2012) 44 George
Washington International Review. 107, 119. See also, William A.
Schabas, ‘In Absentia Proceedings Before International Criminal
Courts’, in International Criminal Procedure (Goran Sluiter &
Sergey Vasiliev eds., 2009) 359 (Noting that the preceding article
for articles 21(4) and 20(4), respectively, require the accused to be
in custody and thus amount to an implicit prohibition).

2 U.N. Secretary-General, Rep. of the Secretary-General Pursuant to
Paragraph 2 of Security Council Resolution 808 (1993), U.N.
Doc. S/25704 (May 3, 1993)
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1 Prosecutor v. Blaskic, ICTY, Judgment on the Request of the
Republic of Croatia for Review of the Decision of Trial Chamber
I, Case No. IT-9514-AR, 18 July 1997, para. 59. The Appeal
Chamber argued that " ... generally speaking, it would not be
appropriate to hold in absentia proceedings against persons falling
under the primary jurisdiction of the International Tribunal ...
Indeed, even when the accused has clearly waived his right to be
tried in his presence ... it would prove extremely difficult or even
impossible for an international criminal court to determine the
innocence or guilt of that accused".

2 Ibid. In this regard the Appeals Chamber of the ICTY states that
“... the individual’s absence would have to be regarded, under
certain conditions, as a waiver of his "right to be tried in his
presence”.

3 Prosecutor v. Barayagwiza, ICTR, Decision on defence counsel
motion to withdraw, Case No. ICTR-97-19-T, 2 November 2000,
para. 6.

4 lbid. The Trial Chamber | of the ICTR stipulates that “[The
accused] is fully aware of his trial, but has chosen not to be
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present, despite being informed by the Chamber that he may join
the proceedings at any time. In such circumstances, where the
accused has been duly informed of his ongoing trial, neither the
Statute nor human rights law prevent the case against him from
proceeding in his absence”.

1 Prosecutor v. Blaskic, Case No. IT-9514-AR, Judgment on the
Request of the Republic of Croatia for Review of the Decision of
Trial Chamber Il of 18 July 1997, para. 59. The Court in this
decision made it clear that “If such in absentia proceedings were
to be instituted, all the fundamental rights pertaining to a fair trial
would need to be safeguarded. Among other things, although the
individual’s absence would have to be regarded, under certain
conditions, as a waiver of his "right to be tried in his presence", he
should be offered the choice of counsel. The Appeals Chamber
holds the view that, in addition, other guarantees provided for in
the context of the European Convention on Human Rights should
also be respected”.

2 Prosecutor v. Barayagwiza, ICTR, Decision on defence counsel
motion to withdraw, Case No. ICTR-97-19-T, 2= =November
2000, para. 7. The Court assured that “Article 20 of the Statute is
modelled on Article 14 (3)(d) of the International Covenant on
Civil and Political Rights, which is equivalent to Article 6 (3)(d)
of the European Convention on Human Rights. Human rights case
law does not prevent that a trial takes place in the absence of the
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accused provided that he has been duly notified of the proceedings
..., duly represented by his court-appointed lawyer”.

1 Ibid para. 23. The Court adopted the contention of the ECHR in
Poitrimol v France, that “a person charged with a criminal offence
does not lose the benefit of the right to legal assistance merely on
account of not being present at the trial”.

2 Ibid para. 24. In this regard the Court argued that “In the present
case, Mr. Barayagwiza is actually boycotting the United Nations
Tribunal. He has chosen both to be absent in the trial and to give
no instructions as to how his legal representation should proceed
in the trial or as to the specifics of his strategy. In such a situation,
his lawyers cannot simply abide with his "instruction” not to
defend him. Such instructions, in the opinion of the Chamber,
should rather be seen as an attempt to obstruct judicial
proceedings. In such a situation, it cannot reasonably be argued
that Counsel is under an obligation to follow them, and that not do
so would= =constitute grounds for withdrawal”. The ICTY has
also adopted the same contention regarding the disrubtive
accused, where it appointed a counsel against the will of the
accused in the case of Prosecutor v. Segelj, ICTY, Decision on
Prosecution's Motion for Order Appointing Counsel to Assist
Vojislav Segelj with his Defense, Case No. IT-03-67-PT, Trial
Chamber I1, 9 May 2003.
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1 The court was established by an agreement between the United
Nations and the Lebanese Republic pursuant to Security Council
resolution 1664 (2006) of 29 March 2006. The United Nations
Security Council, acting under Chapter VII of the Charter of the
United Nations, endorsed the agreement on 30 May 2007,
Security Council Resolution 1757

2 Maggie Gardner, Reconsidering trials in absentia at the Special
Tribunal for Lebanon: An application of the Tribunal's early
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jurisprudence, (2011) 43 George Washington International Law
Review. 91

1 Statute of the Special Tribunal for Lebanon, Article 16 provides
that “Rights of the accused ... 4. In the determination of any
charge against the accused pursuant to this Statute, he or she shall
be entitled to the following minimum guarantees, in full
equality:...

(d) Subject to the provisions of article 22, to be tried in his or her
presence, and to defend himself or herself in person or through
legal assistance of his or her own choosing; to be informed, if he
or she does not have legal assistance, of this right; and to have
legal assistance assigned to him or her, in any case where the
interests of justice so require and without payment by him or her
in any such case if he or she does not have sufficient means to pay
for it”

2 Ralph Riachy, Trials in Absentia in the Lebanese Judicial System
and at the Special Tribunal for Lebanon Challenge or Evolution?
(2010) 8 Journal of International Criminal Justice. 1295, 1296.
(As regards the Special Tribunal for Lebanon (STL), there were
protracted discussions in the course of the negotiations over
whether trial in absentia should or should not be included in its
Statute, especially in view of the fact that= =other international
tribunals in operation at that time, such as the International
Tribunal for the former Yugoslavia, the International Criminal
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Tribunal for Rwanda and the Special Court for Sierra Leone, had
not used this form of trial. In the end, after many arguments and
counter-arguments, agreement was finally reached that trials in
absentia could be included in the Statute (Article 22), provided
that appropriate safeguards were in place to ensure that the
principles of fair trial would be observed.); Chris Jenks, Notice
Otherwise Given: Will in Absentia Trials at the Special Tribunal
for Lebanon Violate Human Rights? (2009) 33 Fordham
International Law Journal. 57, 97
1 Paola Gaeta, To Be (Present) or Not To Be (Present) Trials In
Absentia before the Special Tribunal for Lebanon, (2007) 5
Journal of International Criminal Justice. 1165; Cécile Aptel,
Some Innovations in the Statute of the Special Tribunal for
Lebanon, (2007) 5 Journal of International Criminal Justice. 1107
YYA
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1 Statute of the Special Tribunal for Lebanon, Article 22 which
organises trials in absentia provides in paragraph (1) that “The
Special Tribunal shall conduct trial proceedings in the absence of
the accused, if he or she:

(a) Has expressly and in writing waived his or her right to be present;

(b) Has not been handed over to the Tribunal by the State authorities
concerned:;

(c) Has absconded or otherwise cannot be found and all reasonable
steps have been taken to secure his or her appearance before the
Tribunal and to inform him or her of the charges confirmed by the
Pre-Trial Judge”.

2 Ibid Article 22 (2) (a) stipulates that “When hearings are
conducted in the absence of the accused, the Special Tribunal
shall ensure that:

(a) The accused has been notified, or served with the indictment, or
notice has otherwise been given of the indictment through
publication in the media or communication to the State of
residence or nationality”.
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1 See e.g. Sejdovic v. Italy, 2006-11 Eur. Ct. H.R. 241, 86-87 ("[A]
waiver of the right to take part in the trial must be established in
an unequivocal manner and be attended by minimum safeguards
commensurate with its importance"; in particular, to establish an
"implicit" waiver, "it must be shown that [the accused] could
reasonably have foreseen what the consequences of his conduct
would be"); Jones v. United Kingdom, App. No. 30900/02, 37
Eur. H.R. Rep. 269, 279 (2003) (defendant must "unequivocally
and intentionally” waive his right to attend, which requires
awareness of the consequences of failing to appear at trial);
Nahimana v. Prosecutor, Case No. ICTR-99-52-A, Judgment, 1
109 (Nov. 28, 2007) ("[W]aiver by an accused of his right to be
present at trial must be free and unequivocal (though it can be
express or tacit) and done with full knowledge. In this latter
respect, the Appeals Chamber finds that the accused must have
had prior notification as to the place and date of the trial, as well
as of the charges against him or her. The accused must also be
informed of his/her right to be present at trial and be informed that
his or her presence is required at trial."). The ICC allows an
accused to waive his right to attend his confirmation hearing, but
Rule 124 of the ICC Rules of Procedure and Evidence requires the
Pre-Trial Chamber to first ensure that the accused understands his
right to be present and the consequences of his waiver. Assembly
of State Parties to the International Criminal Court, Rules of
Procedure and Evidence, 1st Sess., Sept. 3-10, 2002, r. 124, ICC-
ASP/1/3 (2002). This procedure was followed when Germaine
Katanga chose to waive his right to attend part of his confirmation
hearing in July 2008. Peter Robinson, Trial in Absentia at the
International= =Criminal Tribunal for Rwanda, in Protecting
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Humanity: Essays in International Law and Policy in Honor of
Navanethem Pillay 643, 655 (Chile Eboe-Osuji ed., 2010)

1 Statute of the Special Tribunal for Lebanon, Article 22 (2) (b)
states that “The accused has designated a defence counsel of his or
her own choosing, to be remunerated either by the accused or, if
the accused is proved to be indigent, by the Tribunal”

2 Uniquely among the international criminal courts, the STL has an
independent defense organ charged with "drawing up a list of
defence counsel” and "protect[ing] the rights of the defence,
provid[ing] support and assistance to defence counsel and to the
persons entitled to legal assistance, including, where appropriate,
legal research, collection of evidence and advice, and appearing
before the Pre-Trial judge or a Chamber in respect of specific
issues." Article. 13; see also Rules of Evidence and Procedure of
the STL, Rule. 57 (describing the functions of the Head of the
Defence Office)

3 Ibid Article 22 (2) (c) provides that “Whenever the accused
refuses or fails to appoint a defence counsel, such counsel has
been assigned by the Defence Office of= =the Tribunal with a
view to ensuring full representation of the interests and rights of

the accused”
YAY
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1 For different view see, Wayne Jordash and Tim Parker, Trials in
Absentia at the Special Tribunal for Lebanon Incompatibility
with International Human Rights Law, (2010) 8 Journal of
International Criminal Justice. 487, 494

2 Rules of Procedures and Evidence of the STL, Rule 107 provides
that " The rules on pre-trial, trial, and appellate proceedings shall
apply mutatis mutandis to proceedings in absentia"

3 Ibid Rule 104, Proceedings not held in Absentia, as amended on
30 October 2009 and 20 February 2013, stipulates that
"Proceedings shall not be in absentia if an accused appears before
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the Tribunal in person, by video-conference, or by Counsel
appointed or accepted by him".

1 Ibid Rule 109, Appearance of the Accused after Proceedings in
Absentia, state that "(A) Where an accused appears before the
Tribunal after a trial in absentia, including sentencing, if any, has
been concluded he shall state his position and submissions as to
the procedural consequences of his appearance....

(C) If the accused has been convicted in absentia by the Trial
Chamber, he may:

(i) accept in writing the Judgement and/or sentence;

(if) request in writing a retrial;

(iii) accept in writing the Judgement and request a new hearing in
respect of his sentence, or

(iv) appeal against conviction or sentence, or both, if he has waived in
writing his right to retrial. The time-limit within which to file the
appeal shall run from the date of the waiver of his right to retrial"

2 Ibid "At his appearance before the Tribunal, the accused may
choose in writing to accept both the Judgement and sentence, if
any"
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