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(1) which is a separate legal person, corporate or otherwise, and

(2) which is an organ of a foreign state or political subdivision thereof, or a

majority of whose shares or other ownership interest is owned by a foreign

state or political subdivision thereof, and

(3) which is neither a citizen of a State of the United States as defined in

section 1332 (c) and (e) of this title, nor created under the laws of any third

country."...
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" Aalad) Gl sall (518

13 Philip Riblett, A Legal Regime for State Owned Companies in the

Modern Era, Journal of Transnational Law & Policy ,2008, p9.

3% FIRST NATIONAL CITY BANK, Petitioner v. BANCO PARA EL

COMERCIO EXTERIOR DE CUBA, 462 U.S. 611, 627-628.() 9AY)
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%5 Dole Food Co. v. Patrickson, 538 U.S. 468, 473-73 (2003)

1% Riblett, Op.Cit p 9

137 Joel Slawotsky, Sovereign Wealth Funds and Jurisdiction under the
FSIA, The University of Pennsylvania Journal of Business Law,2009, p993.
138 y1.0§ . General exceptions to the jurisdictional immunity of a foreign
state
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“commercial activity” means either a regular course of
commercial conduct or a particular commercial transaction or

act. The commercial character of an activity shall be determined
by reference to the nature of the course of conduct or particular

s "' .transaction or act, rather than by reference to its purpose
oo Sl ) (Ml eladll laald bjlas Gl sy e saay ¥ Gy
LSV gl saad M) el g Capal) dylat aanil el
Private Person '*""_alall (asdll " jlee & il Sope) eladll aag;

oGl dapds laa ol Test
13 Agloasll Alanlly aid ¥ dial) gl Gl "Galall (adill " jled g,
S Opmds (alai) 1518 elan 8] adiiy Uyl Gl Jae Capall oIS

(a) A foreign state shall not be immune from the jurisdiction of courts of the
United States or of the States in any case:_

(Y)in which the action is based upon a commercial activity carried on in the
United States by the foreign state; or upon an act performed in the United
States in connection with a commercial activity of the foreign state
elsewhere; or upon an act outside the territory of the United States in
connection with a commercial activity of the foreign state elsewhere and that
act causes a direct effect in the United States; U.S. Code § 1605

139 28 U.S. Code § 1603

149 Sunil R. Harjani, Litigating Claims Over Foreign Government-Owned
Corporations Under the Commercial Activities Exception to the Foreign
Sovereign Immunities Act, The Northwestern Journal of International Law
and Business, 1999, p188.
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L vang , Op. Cit. p59.

12 Harjani, Op. Cit, p188.

1432 F. Supp. 3d 550 (S.D.N.Y. 2014)
144 Op.Cit, p556.
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15 Op. Cit, p558.

146 yA U.S. Code §1610. Exceptions to the immunity from attachment or
execution “...(a) The property in the United States of a foreign state, as
defined in section 1603(a) of this chapter, used for a commercial activity in
the United States, shall not be immune from attachment in aid of execution,
or from execution, upon a judgment entered by a court of the United States
or of a State after the effective date of this Act, if—

(V)the foreign state has waived its immunity from attachment in aid of
execution or from execution either explicity or by implication,
notwithstanding any withdrawal of the waiver the foreign state may purport to
effect except in accordance with the terms of the waiver, or

(Y)the property is or was used for the commercial activity upon which the
claim is based, or
(Y)the execution relates to a judgment establishing rights in property which
has been taken in violation of international law or which has been
exchanged for property taken in violation of international law, or
(£)the execution relates to a judgment establishing rights in property—

(A) which is acquired by succession or gift, or

(B) which is immovable and situated in the United States: Provided, That
such property is not used for purposes of maintaining a diplomatic or
consular mission or the residence of the Chief of such mission...«

147 AF CAP, Inc., v. Chevron Overseas (Congo) Ltd., 475 F.3d 1080,1087
(9™ Cir. 2007).
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198 Ernset T. Patrikis, Foreign Central Bank Property Immunity Form

Attachment in the United States, University of lllinois Law Review, 1982,
p274
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this section “commercial transaction” means: _ (a) any contract
for the supply of goods or services; (b)any loan or other
transaction for the provision of finance and any guarantee or
indemnity in respect of any such transaction or of any other

financial obligation; and (c)any other transaction or activity
(whether of a commercial, industrial, financial, professional or

149 Philippine Admiral [1975] UKPC 21

1303 Commercial transactions and contracts to be performed in United
Kingdom.

(1)A State is not immune as respects proceedings relating to—

(a)a commercial transaction entered into by the State; or

(b)an obligation of the State which by virtue of a contract (whether a
commercial transaction or not) falls to be performed wholly or partly in the
United Kingdom.

(2)This section does not apply if the parties to the dispute are States or have
otherwise agreed in writing; and subsection (1)(b) above does not apply if
the contract (not being a commercial transaction) was made in the territory
of the State concerned and the obligation in question is governed by its
administrative law.

(3)In this section “commercial transaction” means—

(a)any contract for the supply of goods or services;

(b)any loan or other transaction for the provision of finance and any
guarantee or indemnity in respect of any such transaction or of any other
financial obligation; and

(c)any other transaction or activity (whether of a commercial, industrial,
financial, professional or other similar character) into which a State enters or
in which it engages otherwise than in the exercise of sovereign authority; but
neither paragraph of subsection (1) above applies to a contract of
employment between a State and an individual.
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133 Litrrell v. United States of America [1994] 4 All ER 203
14 12000] 3 All ER 833

%5 Op. Cit.

1% Op.Cit
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3" yang, Op.Cit, p235.

138 Bismurth, Op. Cit, p 583.

%9 Rajesh Sharma, Enforcement of Arbitral Awards Against a State-Owned
Entity: A Tale, Two Jurisdictions, University of Bologna Law Review,
2007,p353 .Yang, Op.Cit, p232.

180 State Immunity Act 1978 Section 13 (4) “...Subsection (2)(b) above does
not prevent the issue of any process in respect of property which is for the
time being in use or intended for use for commercial purposes;..”

181 Sharma Op.Cit, p3609.

162 12005] EWHC 2239
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® R.S.C., 1985, c. S-18
166 State immunity 3 (1) Except as provided by this Act, a foreign state is
immune from the jurisdiction of any court in Canada
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167 Brian Douglas Coad, The Canadian State Immunity Act, Law and Policy
in International Business, 1983, p1211.

188 yang, Op.Cit, p105.

189 John H. Currie, Public International Law, Second Edition, Irwin Law Inc.,
2008,p397

19 Op.Cit
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"1 Coad, Op.Cit, 12009.

172 m 12 (1) Subject to subsections (2) and (3), property of a foreign state
that is located in Canada is immune from

attachment and execution and, in the case of an action in rem, from arrest,
detention, seizure and forfeiture except where

(a) the state has, either explicitly or by implication, waived its immunity from
attachment, execution, arrest, detention, seizure or forfeiture, unless the
foreign state has withdrawn the waiver of immunity in accordance with any
term thereof that permits such withdrawal;

(b) the property is used or is intended to be used for a commercial activity or,
if the foreign state is set out on the list referred to in subsection 6.1(2), is
used or is intended to be used by it to support terrorism or engage in terrorist
activity;

(c) the execution relates to a judgment establishing rights in property that
has been acquired by succession

or gift or in immovable property located in Canada".
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