GLAl eyl gt A Aailiad) oyt gulal
A

-

s
b g ) w9y JaS)
il G BN (e
3_)_}4.14“ (9 68a

G el YoV (1 aml Ay Sl el rgiall RS sl Y1y 4 ) Crgasl (3 gt Aone
Yy



Al

Lelda! dad 43 A gla) Lleall Gaad of Al scl@ll oSay Y
o Gy adinall Juad il g pilla gy aaindll ilfic] Lol V) clS Luga
slmill W) hy adaadl ) L tany jign o) cdh Leooleadll PG
wilide B AN Aabe b g3 S0 Al Aaenll Dbl 13l )licly
dsill Sy Glhiall e (e cdoebia¥ls Lalai®yly Luaudl slall c¥lag
Uad lgialles dipl B ALl cligh g papn Al cliEyl o
aball o A dgalsd o Bypa W) YD s 3 e Lo Ll
GF DA Ge e o ad) dlaall B oasg oM Sadl gl
sla A Allaall cada ey 3 () ey W) 138 Jady cRibiad) 4allas
llasy Aalill mllian Led Giasla® Aubis Lliady jeY) (3lad WS o Liadl

gl adinall

- - . " . P L e s

lgle asti AN Al cldeall (o 3l Ailaally Jiiwal) o Lila
SASial e anll & a3 ek Lagha IS finys Hpaadl Solafiantl Aalaiy)

bl Mafidy (Sal 8 i ol o gty B Loy Al Zsjles

T Al Y )Y SN el A iKYl Aadla — (3 A ALYy A3 AN a5 ga) Alaa
VYA



) -~
LS e ppitalgall L) (5 s8ad) Alend el plaall JS5 oLl Pl
D Spad lapuaty Gaulpall 0000 Lo lalfial 25 Ailauall pa g

lnsdl iy Al Ciasindll B B (n e Al el

e Lo oy Al Adabull oy JalSally 320N 12 oiy At e

L s Y Y1y e e Rupeam S (Il Al AL,
J O Seyl dually il Jaalh n S ad ity A i)
il usgla Uity Blanall Al dpia uny agman (3 oS5 A

Luagll Jha Atiadl clebal & Gl Gging Al Aoyl ¢ gepm a3 aaal 2O

.Le._l!:_! La_j Yod s Y4de G:’i._l.‘ul.“

2 CEDH, 07 dec 1976, Handyside cl Royaume-Uni, Serie An® 23, parag
.49. Cité par Cohen- Jonathan Gérard , la convention européenne des

droits de I'homme, commentaire article par article , Economica Pars
1995, p 366.

el dilanall g Lo 139% A AT 8 dlanall S G O Y Sl pal
?LJL;i‘)lluLMa.ﬂCnhé.aLp1)»:3@3;&‘&3653131“34_)&@&)wa@
,‘5.‘!4.‘5;“3_96c-Lu‘}“}MJJ&.}]\M_)L&.&}M|M_ﬁd);w%yjuﬁdu&u@ab

u_,.:‘u.li_s Jyg.ﬂ! els;l_,twnmmyl l—JLAJﬂ.n.“ JU:‘

.
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Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof; or abridging the freedom of speech,
or of the press, or the right of people peaceably to assemble, and petition
the government for a redress of grievances.
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(32) Besson le secret de la procédure pénale et ses incidences, Dalloz 1959
Chr.XXIX? p 91 et suivants.
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de droit pénal, n° 1 Janvier 1990, Société générale des pnsons et de
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(45) J Robert, Le secret de I'information, op.cit, p 21n° 145.
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(123) Turis-classeur pénal,op.cit ,v. Presse, n® 898.
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(138) P, conte, "La bonne foi €, matiére de diffamation: notion et contrle”

Meélanges Chavanne, Litec 1990, p .49 cité par Dominique Virriot-
Barrial , 4 la découverte de la notion d'injure et de difflamation in liberte
de la presse et droit pénal, op.cit , p.54.
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cité par Jacques Francillon .op .cite , p 77. '

(140) Une certaine dose d' exagération voire de provocation ... C E DH,

24 février 1997 DE Haes et Gilsels C/ Belgique . Document du consell de
I'Europe , 7/ 1996/626/809 cité parJ Francillon .ibid. p.77.
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(149) Crim 2 du 1980, Bull crim n® 328.

(150) Sylvie Josserand,op.cit, p 16 et 17 N° 23 ter et 23 quarte.
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(151) J .H Robert .Les atteintes a l'autorité de la justice .Droit de la presse
Librairie de la cour de cassation .Editions Litec.Paris 1993 .10.90-270-
p-3 n°2.

cité par joelle Godard op.cit, p.370.

(152) Report of the cq_mmittee on contempt of court (1974) C cmnd .5794
p 2 ( phillimore ). R
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(153'IL est certain que son application ( L'article 226 cpf) demandera a
l'esprit le principe de la liberté d'expression et le droit de critique
nécéssaire”cité par Lambert louis in Traité de droit pénal spécial, edition
police-revue, paris , 1968, p 1010 .
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“Leur conciliation avec la liberté de l'expression de la pensée et celle de
la presse est délicate “cité par louis Hugueney in rev. sc. crim.n’l 1960
chroniques. p 76.

(154)pierre Mimin, offense a la justice, délits de presse : rev. pol et parl.
1959, p. 226 et cité par André Vitu, Atteintes 3 l'autorité de la justice .
juris-classeur pénal. 1963 , art 226 4 227, p. 2 n° 2.

(155G, Levasseur. vingt deuxiémes journées de défense sociale, la

publicité. dans le procés pénal , Rapport indroductif frangais , Rev. sc.
crim, n°2 1976, p. 526.
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(SDT corr. rouen : 19 juin 1959 , s . 59.196, note Mimin Voir également

Louis Hugueney, Rev. sc. crim . 1963 .
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(159) P, Mimin. cité par A.Vetu, p 7 n° 27.

(160) Cass p. mimin, Rev. sc. crim .1961 , 803, obs L . Hugueney .
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(161) Crim : 04.11.1987, Bull . crim N° 388 .
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(162) Cass .crim: 2 mai 1963 : Bull. crim N° 164 ; D. 1965 . 235 . Rev sc.

crim .1963, 802. 4 nov 1987 : Bull .crim .N° 388 . 27 oct 1992 ibid N°
343, '

(163) A. Vitu, op. cit, p 7 n° 28.
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Lambert Louis, Traité de droit pénal spécial , Etude théorique et pratique
des incriminations fondamentales, ed . Police-Revue , 1986, p 1011.
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Rousselet et Patin , droit pénal spécial, 7éme ed , mis & jour du 1 mai
1959 par Goyet, 1959 , p 14. J. H Robert . op. cit. p 3 n° 2 : "En Grand-
Bretagne , le pouvoir judiciaire est fondé sur des principes vieux comme
le Royaume et n'a jamais connu l'abaissement dans lequel la Révolution
frangaise a jeté les juges ni souffert de la désinvolture avec laquelle
plusieurs régimes ont traité notre magistrature "
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“SUBSTANTIAL RISK OF SERIOUS PREJUDICE”.
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(187) Godard Joelle, op cit . p 374.
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(168 R V .Croydon Magistrates , court , ex p . simmons 26 janv 1996

mentionné dans the year book of media and enter tainement law 1997 /
98, p 324.

(169) Godard Joelle, op cit . p 374.

(170) National heritage select committee- press activity affecting court cass
-HC1996-97N° 86, p 33 .

(171} A Bonnington, contempt of court : A practitioner's veiw - SLT (

news) 1988 , p 34. '
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(173 WORM C/ AUTRICHE . 29 AOQUT 1997, légipresse ,décembre
1997 N° 147. /// 154 .note de Lamy . cité par J. Francillon . op. cit. p. 77.

(17 CEDH , Affaire sunday times C/ RoyaumeUni 26 avril 1979. cité par
J. Godard op .cit .p . 370 et 371.
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(175) A Vitu, op.cit p 7, N°28.
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(180) Cass .crim 8 jan 1960 : Bull. crim n°5.

(187 Vity op.cit , p 4 N° 13 “Ruiner dans I' esprit du public la valeur
éminente qu' il faut reconnaitre aux actes judiciaires et 4 I' indépendance
de leurs auteurs .
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(183) Crim 7 mars 1088 : Bull. crim N° 113 .J.C.P 1988.11.21133, note

Jean didier .

(18%) Chef-d'Oeuvre d'incohérence, d'extravagance et d'abus du droit tel
que rarement les annales judiciaires frangaises pourtant assez bien
pourvus en la matiére n'en ont recelé* ( AIX-en-provence , 9 nov 1962 :
D. 1963 , 84 J. Borrica
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(185) Cass crim .11 fev 1965 D.1965 Bull. crim N° 48 D.1965 . 328, J.C.P
1965.11.14128 bis.

(188) Trib. corr Montbéliard, 28 juin 1963 D.1964. somm.46, J.CP.
1963.11.13462.

(A alnalt Yo VY 01 el ) el — (gl A0S Tk A g ) 3 sl AL
Yef .



A ey ADAE ol Ahluy Gubusall G G S s &l
§ a5 o Sy Aatil o2 aall Jeldll 05 o) by asi Ll o
ol Sally Aslgnul) 358 e fpoa S 5 JIEYY (ypanina

Al old s e il Bl Jesind puiill bl
Dans des conditions de nature a porter aDMELy oLl
A, atteinte a l'autorite de la justice ou a son independence.
ol sl Sl 3us8 B g3l Ly s el 038 O Gl e
Solady Lezie adlSaal Lé.qsagm)aemxusumom 2 s
o V) s o oS Y AlE pladl Sl agin Abiall dGngly (gieall e
.(\M)@;alill oS> old e Sl sl

At s e BN Aapn Gl 2 (S Y Gl 1 o
Al gl Saill Sall olad olull dsludy lgald A (e Agilizail
Afisl 2o ey ey oy Jgilly colall 4 S Ll JERYY oo & Juad
Y il clSsbull (aed b oSl pe Al Alaldl bajaad A

(87 Vitu , op.cit , p 5, N°19 .voir aussi mimin: J.C.P 61.11.12233-¢et ]
Borricand , D. 1963, 88.

(188) Ajx en Provence, 9 No 1962, op.cit.
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(189) Brennan, The Supreme Court and the Meiklejohn Interpretation of the
First Amend-ment, 79 HARV. L. REV. 1, 12 (1965); Kalven, The New
York Times Case; A Note on "The Central Meaning of the First
Amendment," 1964 SuP. CT. REV. 191, 204-10.& The Court's protective
stance toward speakcrs is most evident in its protection of unpopu-lar or
offensive speakers. Cohen v. ‘California, 403 U.S. 15 (1971) (jacket
bearing message “fuck the draft" was protected by the first amendment);
Brandenburg v. Ohio, 395 U.S. 444 (1969) (speech of Ku Klux Klan
member. coul_d be restricted only when the ‘danger of inciting a crowd to
violence was substantial and imminent); Hague v. C.1.O., 307 U.S. 496,
515-16 (1939) (opinion of Roberts, J.) (invalidated ordinance forbidding
public meétings in streets and public places without a permit) ("[S]treets
and parks .. . have imniemorially been held in trust for the use of the
public and, time out of mind, have been used for purposes of assembly,
commumcatmg thought between citizens, and discussing public
questions.™).
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(189 A highly publicized example of such a restrictionis the order
forbidding Zsa Zsa Gabor froms peaking to members of the press about
her trial for assault of apolice officer.Zsa Zsa is Warned by the
Judge:Hold Your Tongue, L.A. Times,Sept. 16, 1989,? 2, at 1, col. 4. A
gag order restricting trial participant speech constitutes a governmental
intrusion between a willing speaker (the trial participant) and a willing
listener (the media). Challenges to orders are thus distinct from efforts by
a willing listener to compel information from an unwilling speaker. The
Supreme Court has declined to interpret the first amendment as a right to
force speech from an unwilling speaker, particularly in the face of
countervailing public policy con-cems such as privacy and
confidentiality guarantees.
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(19% Cf Houchins v. KQED, Inc., 438 U.S. 1 (1978) (plurality holding that
press had no right of access to government-controlled prison facili-ties).
Journal Publishing Co. v. Mechem, 801 F.2d 1233, 1236 (10th Cir, 1986;
Connecticut Magazine v. Moraghan, 676 F. Supp. 38, 42-44 (D. Conn.
1987). In re Dow Jones & Co., 842 F.2d 603, 610 (2d Cir. 1988).

(192) KPNX Broadcasting Co. v. Superior Court, 139 Ariz. 246, 249, 678

P.2d 431, 434 (1984). The case involved one of a series of killings
related to organized crime. 139 Ariz. at 249, 678 P.2d at 434. 16. 139
Ariz. at 249, 678 P.2d at 434 (emphasis omitted). 17. The court asked

"whether the restrictions imposed are reasonable and whether the inter-
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ests of the [state] override the very limited incidental effect of the [order]
on First Amendment rights." 139 Ariz. at 256, 678 P.2d at 441
(alterations in original) (qﬁoting Globe Newspaper Co. v. Superior Court,
457 U.8. 596, 616 (1982) (Burger, C.J., dissenting)).

(199The court held the order to the "heavy presumption” against prior -
restraints, and ex-amined "(1) the gravity of harm posed by media
coverage; (2) whether other measures short of a prior restraint would
have adequately protected the fair-trial right; and (3) how effectively the -
sketch order avoided the threat to a fair trial.” 139 Ariz. at 251, 678 P.2.d
at 436.
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(194283 U.S. at 701-02. 283 U.S. at 713

(195283 1J.S. at 718-19. Critics argue that the statute at issue in Near, which

enjoined publishers only from printing future malicious and defamatory
speech, rather than enjoining publication altogether, was not particularly
analogous to a historical licensing system. Facially, "it was a system for
subsequent punishment by contempt procedure.” Emerson, The Doctrine
of Prior Restraint, 20 LAW & CONTEMP. PROBS. 648, 654 (1955)..
Emerson, supra, at 654. 25. 283 U.S. at 716. 26. Jeffries, Rethinking
Prior Restraint, 92 YALE L.J. 409, 416 (1983).
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(198427 U.S. 539 (1976). The Nebraska Press Assn. opinion is famous for
its statement that "[i]f it can be said that a threat of criminal or civil
sanctions after publication 'chills’ speech, prior restraint 'freezes’ it at
least for a time." 427 U.S, at 559. 28. 427 U.S. at 562 (quoting United
States v. Dennis, 183 F.2d 201, 212 (2d Cir, 1950), affd., 341 U.S. 494
(1951)).427 U.S. at 562, The Court modelled its standard on Learned
Hand's version of the "clear and present danger" test as applied in United
States v. Dennis, 183 F.2d 201 (2d Cir. 1950), affd, 341 U.S. 494 (1951).
427 U.S. at 562. 30. 427 U.S. at 562. 31. See Nebraska Press Assn., 427
U.S. at 570-71 (White, J. concurring);

(181427 U.S. at 564. The Nebraska Press Assn. Court rested its support on

"[p]rofessional studies . recommending that trial courts in appropriate
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cases limit what the contending law-yers, the police, and witnesses may
say to anyone." 427 U.S. at 564 (citing American Bar Associ-ation
Project on Standards for Crimipal Justice, Fair Trial and Free Press 2-15
(Approved Draft 1968)).

(198)¢ g, State v. Williams, 7 Media L. Rep. (BNA) 1852 (Ga. Super. Ct.
1981); Ramsey v. Georgia Gazette, 7 Media L. Rep. (BNA) 1658 (Ga.
Super. Ct. 1981), revd., 248 Ga. 528, 284 S.E.2d 386 (1981); see also
Sack, Principle and Nebraska Press Association v. Stuart, 29 STAN. L.
REV. 411, 427-29 (1977). :
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(199 ¢ In re Dow Jones & Co., 842 F.2d 603 (2d Cir. 1988) (discussed
infra at notes 36- 44 and accompanying text); Radio & Television News
Assn. v. United States Dist. Court, 781 F.2d 1443 (9th Cir. 1986); KPNX

. Broadcasting Co. v. Superior Court, 139 Ariz. 246, 678 P.2d 431 (1984).

200847 F.2d at 606. The district court order prohibited all parties from
making "[any] ex-trajudicial statement concerning this case (1) to any
person associated with a public communica-tions media, or (2) that a
reasonable person would expect to be communicated to a public
communications media." The court indicated that statements "without
elaboration or character-ization" of "(1) the general nature of an
allegation or defense; (2) information contained in the public record; (3)
the scheduling or result of any step in the proceedings;" or statements
"[e]xplaining, without characterization, the contents or substance of any

motion or step in the proceedings, to the extent such motion or step is a
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matter of public record" would not be in-cluded within this prohibition.
842 F.2d at 606.

@1)842 F.2d at 610 (citing Sheppard -v. Maxwell, 384 U.S. 333, 363
(1966)). 842 F.2d at 611. The court listed several -less restrictive
alternatives, including "change of venue, frial postponeiéiit, a“sedichitig

“voir dire, emphatic jury instrictions, and sequestrition -of ‘jurors." 842
F.2d at 611. 44. 842 F.2d at 612 n.l. 45. 842 F.2d at 608. é.g., Florida
Star v. BJ.F., 109 S. Ct. 2603 (1989) (striking down stitute prohibiting
the press from publishing the names of victims of sexual assaults) Sack,
supra note 33, at427.47. Id :
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(202)BeVier, An Informed Public, an Informing Press: The Search for a
Constitutional Principle, 68 CALIF. L. REV. 482, 499 (1980) ("Free
political speech may well serve the value of informed debate, but the
only inevitable consequences of permitting punishment or censorship of
publication is loss of freedom. On the other hand, the only mevitable
consequence of a denial of access to governmental information is less
information.") (footnote omitted).

(209842 F.2d at 609-10.
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(204%.g., Journal Publishing Co. v. Mechem, 801 F.2d 1233 (10th Cir.

. 1986); Columbia Broadcasting Sys. v. Young, 522 F.2d 234 (6th Cir.
1975); Connecticut Magazine v. Moraghan, 676 F. Supp 38 (D, Conn.
1987). The Second Circuit's opinion in In re Dow Jones exphc1tly rejects
this line of cases. 842 F.2d at 608-09; see supra note 40-41 and
accompanying text. 50 522 F.2d 234 (6th Cir. 1975) 51 522 F.2d at
236 The order spemﬁcally forbade "all counsel and Court pcrsonnel all
their relatlves close ﬁ'lends and associates" from dlscussmg the case "1n.
any manner whatsoever" with the news media. 522 F.2d at 236. 522 F.2d

at 240.
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@9)g01 F2d 1233 (10th Cir. 1986). 801 F.2d at 1236-37. Journal

Publishing Co. involved a controversial trial that ultimately found the
City of Albuquerque and its police force guilty of civil rights violations.
Following the trial, the judge admonished jurors: "You should not discuss
your verdict-after you leave here with anyone. If anyone tries to talk to
you about it, or wants to talk to you about it, let me know. If they wish
[to] take the matter up with me, why, they may do so, but otherwise,
don't discuss it with anyone'." 801 F.2d at 1235. The judge rejected a
request by Journal Publishing Company to rescind or modify the order.
801 F.2d at 12335.

@06)676 F. Supp. 38 (D. Conn. 1987). The criminal defendant in

Connecticut Magazine was charged with dismembering his wife and
putting her head and limbs through a wood chipping machine. The court
wryly noted, "Not surprisingly, the case has attracted some substantial
attention in the media." 676 F. Supp. at 39. To curb media involvement,
the court ordered: No attorney involved in the prosecution or the defense
of this case, under order of this court and under pain of the contempt
powers the Court has, will be permitted to make any public statements to

any member of the media about this trial while it is in progress. That
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means that from today on until such time as the case tcrnﬁnates ,van,d by
that the Court means until a verdict is returned. 676 F. Supp. at 39.

(297y781 F.2d 1443 (9th Cir. 1986). 781 F.2d at 1444 Levine v. United
States Dist. Court, 764 F.2d 590, 599 (9th Cir. 1985), cert. denied, 476

U.S. 1158 (1986).
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(28)The court examined "whether the restrictions imposed [were]
reasonable and whether the interests [of the government] overr[o]de the
very limited effects of the [order] on First Amendment rights.” Radio and
Television News Assn. v. United States District Court, 781 F.2d at 1447
(quoting Globe Newspaper Co. v. Superior Court, 457 U.S. 596, 616
(1982) (Burger, C.J., dissenting)). The "reasonableness” test, although
deferential, does require a court to make the mini-mal findings that
pretrial publicity is likely and poses a threat to the administration of

justice. In re New York Times, 878 F.2d 67 (2d Cir. 1989) (gag order
G A Y VY Yl Ty N Reta — (5 gial LS Al oYy A3 4305l Gga il Gaiall dlae -
¥y



Al aglie DYl Plusy Laladl cilagleall Jols o L jiall 3pal
A5 By dne by Loy Dldeall Sles e ST Bygems o) sl
ilosbeall 8 & oY Jilug Gag sl juud o oSl

@A GLRY agapdl L3l ke el o SleY) Qg aad

Olaalld Cilagleall Jali (e 2ally Jlal Biluy 388 alad Lgie 36 Jieg
ol Agal Gl a8 angd ) 2y Guaadl 280 el i (g Bl
s Jally il 3l saly) oo Aadlill el e Dlad @ 44630,
Ggndd AS) Guaall 38l Jaas bl o3a ol Joill dae g Lea Cyall
O ol Alglas Jlags (lgningi Jinal Slysiall 8 ARG LD 5 (o

.("‘)L,A_mt el Leatasind

could not stand absent a finding that parties were likely to make
extrajudicial statements to the press, or that such state-ments could be
prejudicial to the proceedings).

@09Redish, The Proper Role of the Prior Restraint Doctrine in First

Amendment Theory, 70 VA. L. REV. 53 (1984). Blasi, supra note 24, at
24-49, S '
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@10Schauer, supra note 72, at 693 (emphasis omitted). Hunter, Toward a
Better Understanding of the Prior Restraint Doctrine: A Reply to Profes-
sor Mayton, 67 CORNELL L. REV. 283, 286 (1982). In re Halkin, 598
F.2d 176, 184 n.15 (D.C. Cir. 1979); Blasi, supra note 24, at 20.
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@M Court orders restricting trial participant speech thus shift the burden of

action from the court to the trial participants. Rather than allowing the
participant to speak, which would place the burden on the court to act
consequent to that speech, the collateral bar mule requires a trial
participant to challenge a gag order through judicial procedures before
speaklng, n order to preserve any constitutional challenges. Blasi, supra
note 24, at 28-30. Blasi, supra note 24, at 20; Barnett, supra note 72, at
551-58. Blasi, supra note 24, at 37; In re Halkin, 598 F.2d 176, 184 n.15
(D.C. Cir- 1979) ("[A] judicial order singles out particular individuals,
increasing both the likelihood of punish-ment if the order is violated, and
the probability that protected speech will be chilled regardless of the
defenses which may ultimately be available in subsequent proceedings.™).
Blasi, supra note 24, at 40. Id. at 34. But cf Emerson, supra note 24, at
658 ("A system of prior: restraint usually operates behind a screen of
informality and partial concealment that seriously curtails opportu-nity
for public apprmsal and increases the chances of discrimination and other
abuse "). i
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@12Emerson, supra note 24, at 656. Sheppard v. Maxwell, 384 U.S. 333

(1966) (reversing a murder conviction on the ground that the effects of
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excessive pretrial publicity violated the defendant's right to a fair trial).

Although a judge's duty to insure a fair trial is greatest in the context of a
criminal trial, where the defendant's sixth amendment rights are
implicated, judges have a duty to insure the fair administration of justice
in civil proceedings as well. e.g., FED R. CIV.P. ] (courts shall construe
the rules of civil procedure so as to "secure the just, speedy, and
inexpensive determina-tion of every action"). Blasi, supra note 24, at 52-
53 ("[Jjudges tend to be unduly risk averse in ruling upon the claims of
speakers..... The ideal of a 'balanced assessment of competing -values' is
unlikely to be achieved in the sterile, caution-inducing environment of
adjudication prior to initial dissemination.").

@13)Mayton, Toward a Theory of First Amendment Process: Injunctions of
Speech; Subse-quent Punishment, and the Costs of the Prior Restraint
Doctrine, 67 CORNELL L. REV. 245, 250- 51 (1982) (asserting that the
propensity for over-censorship among administrative censors is not
shared by courts, which' are more likely to be sensitive to free speech
values). e.g., Sheppard v. Maxwell, 384 U.S. 333 (1966) (criminal
conviction reversed based on findings of excessive and prejudicial
pretrial publicity). e.g., Columbia Broadcasting Sys. v. Young, 522 F.2d
234 (6th Cir. 1975) (Sixth Circuit issued writ of mandamus requiring
lower court to vacate participant-directed gag order.). Emerson, supra
note 24, at 657. Hunter, supra note 74, at 289; see also Blasi, supra note
24, at 54-63.
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@Emerson asserts that "a system of prior restraint is so constructed as to -
make it easier, and hence more likely, that in any particular case the
government will rule adversely to free expression." Emerson, supra note
24, at 657. Further, Emerson asserts that "personal and insti-tutional
forces inherent in the system nearly always end in a stupid, unnecessary,
and extreme suppression.” Id. at 659.
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(215)Blasi, supra note 24, at 33. 412 F.2d 661 (10th Cir.), cert. denied, 396
U.S. 990 (1969). Emerson, supra note 24, at 657.Blasi, supra note 24, at

65 ("important exposes regarding past events usvally create their own
topicality"). ‘

@16)Prior restraint doctrine expresses concern that "speech relating to the
behavior of public officials be disseminated soon enough to permit a
checking process to operate.” Blasi, supra note 24, at 65. Emerson, supra
note 24, at 658. The public's review of the judiciary is discussed more
fully infra notes 198-204.
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@11376 U.S. 254 (1964). 842 F.2d 603 (2d Cir.), cert. denied, 109 S. Ct. -
377 (1988). 842 F.2d at 608. 522 F.2d 234, 240 (6th Cir. 1975). 801 F.2d
1233, 1236 (10th Cir. 1986). 139 Ariz. 246, 252, 678 P.2d 431, 437
(1984). 781 F.2d 1443, 1446 (Oth Cir. 1986).
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@18)376 U.S. 254 (1964). The Court reversed an Alabama police official's
libel award for an advertisement placed in the New York Times by civil

* rights organizations. 106.  Brennan, supra note 3; Kalven, supra note 3.
107. Meiklejohn, The First Amendment is an Absolute, 1961 SUP. CT.
REV. 245, 253 (1961).

@97,  TAN, MASSC OMMUNICATIONTH EORIES AND

RESEARCHS33 -73 (1985). Con-sider, for example, the watershed model

of communication created by engineers Claude Shannon and Warren
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Red Lion Broadcasting s & Gal L flaa¥) seh LS

iy by (o sl (a5 ShaiY! fase i Al Co. v. FCC

Lo Jpandl 8 Gall ) ) A Sl Slens anl sl
_ia&aall o, First National Bank v. Bellotti 48 (25 .(“')QL”J;A\

Weaver: "[Aln information source selects a message from a set of
messages avail-able to him or her. This message is changed by the
" transmitter into a signal, which is then sent over the channel to the
receiver, which changes the transmitted signal back into the message and
then sends it on to the destination.”" Id. at 55. Under this model, the
communication process is not complete until the message has been
successfully transferred from the information source, through the
channel, to the destination :

220395 UJ.S. 367 (1969). 130. 395 U.S. at 390.

e 2 sl YAV O el Ay e Y Fala — (b giall S Ao aBYI 2 L goill Ssiallilaa
Yo



Loy Lelisnd (8 Lty lghad Coy Gilagheall Ladad lghala ol @l

Gry)
R PN

A Ga s gl S 8 B Sl 005 aay

Balaall 2 Giall o 5N e BN 588 ) cilasbeddl e Jgaal
¥ o Glen (8 jeual) N 5355 8 seanll 3,04l

dia ol el plodt AaSadl cuni, Zemel v. Rusk iz gt

LS A all s Sl (o Jpaall 4l Gy lagheall o Jpiandl b

Glaghaall o Jpanll & Gl o 35 cdlonll oda e Cilagles pand

Al il 3 gliall Bl 068 of Sa Slasladl (35 ol 13e sl

(T\'T)
o pladl alailly YL e Y

o 80l gy 8 Aslall wllans ppend plleas oy im el

sl e A (st fles Cangs Aol 80 cilasledll BB 8
cildle) o Jpeaall 3 (Glaghdl (i) lgfndll Lalboaidy) il
Adlie pia (b (Cilosleal L';au) Aball mllas e GiE Y b Gl

221435 U.S. 765 (1978). 132. 435 U.S. at 783.

@22)381 U.S. 301 (1965).
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(223425 U.S. 748 (1976). The Virginia State Board of Pharmacy argued,

however, that in fact the interests of the two coincided because the price
competition that would result from advertising would ultimately harm
consumers by decreasing the quality of service and raising prices. 425
U.S. at 767-68. The Court rejected this argument.
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@4 p . Sheppard v. Maxwell, 384 U. S. 333 (1966) (excessive pretrial

publicity imper-missibly biased jury that convicted defendant of his
wife's murder). 147. 805 F.2d 1 (Ist Cir. 1986).
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@®)Journal Publishing Co. v. Mechem, 801 F.2d 1233 (10th Cir. 1986);
Radio & Televi-sion News Assn. v. United States Dist. Court, 781 F.2d
1443 (9th Cir. 1986); Columbia Broad-casting Sys. v. Young, 522 F.2d
234 (6th Cir. 1975), 153. 408 U.S. 665 (1972). 408 U.S. at 707. 155. 408
U.S. at 684-85,

(227438 U.S. at 12. See also Herbert v. Lando, 441 U.S. 153 (1979) (no first

amendment immunity from civil discovery order in libel suit seeking
information about reporters' thoughts and impressions); Zurcher v.
Stanford Daily, 436 U.S. 547 (1978) (first amendment did not pro-vide
newsroom with immunity from routine searches); Saxbe v. Washington
Post Co., 417 U.S. 843 (1974) (reporters had no greater constitutional
right of access to prison facilities than that accorded the general public);
Pell v. Procunier, 417 U.S. 817 (1974) (same); Comment, News-
gathering: Second-Class Right Among First Amendment Freedoms, 53
TEXAS L. REV. 1440, 1445-46 (1975) ("Branzburg, Saxbe, and Pell

dimmed for the foreseeable future the press' hope of convincing the Court
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that the ﬁrsf_ amendment gfgnts to the press, as a representative of the
public, a sp_ecigl right of access to information of public concern.").

(228)139 Ariz. 246, 678 P.2d 431 (1984).
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(229448 U S. at 564-69. 162. 448 U.S. at 575-76; The First Amendment |

Right of Access to Civil Trials After Globe Newspaper Co. v. Superior
Court, 51 U. CHL L. REV. 286, 290-98 (1984). 478 U.S. 1 (1986).

(230438 U.S. at 12. Herbert v. Lando, 441 U.S. 153 (1979) (no first

amendment immunity from civil discovery order in libel suit seeking
information about reporters' thoughts and impressions); Zurcher v.
Stanford Daily, 436 U.S. 547 (1978) (first amendment did not pro-vide
newsroom with immunity from routine searches); Saxbe v. Washington
Post Co., 417 U.S. 843 (1974) (reporters had no greater constitutional
right of access to prison facilities than that accorded the general public);
Pell v. Procunier, 417 U.S. 817 (1974) (same); Comment, News-
gathering: Second-Class Right Among First Amendment Freedoms, 53

TEXAS L. REV. 1440, 1445-46 (1975) ("Branzburg, Saxbe, and Pell
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dimmed for the foreseeable future the press’ hope of convincing the Court
that the first amendment grants to the press, as a representative of the
public, a special right of access to information of public concern."). 159.
139 Ariz. 246, 678 P.2d 431 (1984).

(231448 U.S. at 575 ("Plainly it would be difficult to single out any aspect

of government of higher concern and importance to the people than the
manner in which criminal trials are con-ducted ....").

(232448 U.S. at 592 (Brennan, J., concurring) (quoting In re Oliver, 333
U.S. 257, 270 (1948)).
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@33)457 U.S. at 604 (quoting Mills v. Alabama, 384 U.S. 214, 218 (1966)).
Brennan's 'opin-iof in Globe was the first majority expression of "first
amendment political theory as the basis for a right of access to
government information." Note, What Ever Happened to "The Right To
Know ?: Access to Government-ControlledIn formation Since Richmond
Newspapers, 73 VA. L. REV. 1111, 1118 (1987).457 U.S. at 605. Chief
Justice Burger's dissent argued that the majority opinion "ig-nore[d] the
weight of historical practice." 457 U.S. at 614 (Burger, C.J., dissenting).
Burger's criticism may imply that Globe rested its finding of a right of
access to trial primarily on the functional prong. Note, supra note 162, at
294, ' S “
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235]ohn Z. DeLorean v. The Media, The Right to a Fair Trial Without-a

Prior Re-straint Upon the Media, 15 GOLDEN GATE U. L. REV. 81,
96-97 (1985). 427 U.S. 539 (1976).
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36139 Ariz. at 259, 678 P.2d at 444 (Feldman, J., concurring in part,

dissenting in part). Following the KPNX court, the Ninth Circuit, in
Radio and Television News Association v. United States Dist. Court, 781
F.2d 1443 (9th Cir. 1986), similarly misconstrued the nature of the
order's intrusion. The court pointed out that "the media has no recourse to

relief based upon the first amendment" when an individual refuses to give
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an interview, and argued that therefore no right should accrue when the
government, rather than the individual, restricts such inter-views. 781
F.2d at 1447. This argument fails to distinguish private action from state
action. Individual freedom to refuse to communicate is not analogous to a
state-imposed prohibition of communication. For example,. individuals
remain free to choose not to discuss politics while state-imposed
restrictions upon an individual's freedom to discuss politics run directly
afoul of the first amendment. L. TRIBE, supra note 31, at 790. The
participant-directed gag order is thus a bar to speech that is entirely
private.
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@3N)Duke Power Co. v. Carolina Envtl. Study Group, Inc., 438 U.S. 59, 80

(1978); Warth v. Seldin, 422 U.S. 490, 499 (1975). Monaghan,
Overbreadth, 1981 SUP. CT. REV. 1-2 (footnote omitted).
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@3)Sheppard v. Maxwell, 384 U.S. 333 (1966) (murder conviction
reversed on the ground that excessive pretrial publicity had vitiated the
possibility of a fair trial); see also Florida Star v. B.J.F., 109 S. Ct. 2603,
2615 (1989) (White, J., dissenting) (noting that the privacy inter-ests of
the victim of a crime may sometimes be more.compelling than simijar
interests on the part of the criminal defendant).
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@9In re.San Juan Star Co., 662 F.2d 108, 116 (Ist Cir. 1981). The First
Circuit -applied this standard to restriction of access to discovery
..materials before the Supreme Court set forth the "good cause" standard in
-.Seattle Times Co. v. Rhinehart, 467 U.S. 20, 34 (1984). Ander-son v.
-Cryovac,-805 F.2d 1 (1st Cir. 1986) (upheld restriction of media access to
. discovery mater-ials under heightened scrutiny standard). Lalli v. Lalli,
: 439 U.S. 259 (1978) {classifications based on illegitimacy must be
“substantially related to permissible -state interests"); Mississippi
University for Women v. Ho-gan, 458 U.S. 718 (1982) (gender
classifications must be "substantially related to an important objective").
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(24°)Central S.C. Chapter v. Martin, 431 F. Supp. 1182, 1187-88 (D.S.C)),

affd., 556 F.2d 706 (4th Cir. 1977), cert. denied, 434 U.S. 1022 (1978)
(media had no standing to assert a right to receive information from trial
participants where that right was "no greater nor lesser than the public's
at large").

(@4DUnited States v. Students Challenging Regulatory Agency Procedures,
412 U.S. 669 (1973), the Supreme Court allowed a group of law students
to assert standing to challenge an increase in railroad freight rates that the
students believed would result in a decrease in recycling. 412 U.S. at
685. The Court held that the students' injury, the loss of their personal
enjoyment of the natural environment that would result if unrecycled
materials were allowed to pollute the environment, was sufficient to
warrant their standing to challenge the rate hike. Here, the media is
similarly alleging that its use of information is being restricted. The
Supreme Court has established that the injury suffered must be "fairly
traceable to the defendant's allegedly unlawful conduct and likely to be
redressed by the requested relief.” Allen v. Wright, 468 U.S. 737, 751
(1984). Divided We Fall: Associational Standing and Collective Interest,
87 MICH. L. REV. 733 (1988).
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- A'hjghly publicized example of such a restrictionis the order forbidding
Zsa Zsa Gabor froms peaking to members of the press about her trial for
assault of apolice officer.Zsa Zsa is Warned by the Judge:Hold Your
Tongue, L.A. Times,Sept. 16, 1989.

- A.Bonnington, cbntempt of court : A practitioner's veiw - SLT ( news)
1988.
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