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Abstract

Praise be to Allah, the Lord of the worlds, the end is for
those who guard, and Prayer and Peace be upon our
Prophet Mohammad Ashraf prophets, his family and
companions, all of them.

“This subjet has not been dealt before, to this degree of
theatrical and practical detailing that is of significant of
interest to researchers, arbitrators, lawyers, and Judges,
as well as all the parties concerned with the Jordanian
arbitration law, and Egyptian, English, French, and the
laws, regulations, and chambers of international
arbitration.
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The importance of this subject springs from the
importance of arbitration which provides an alternative
method for litigation, to resolve disputes, where the role
of the arbitral tribunal arbitral tribunal stems from the
agreements between dispute parties in the arbitration
contract, or in the regulation which requires that each
arbitration party shall sign an arbitration document at the
beginning of the procedures. The procedures start when
one of the parties presents a notification of his desire to
settle the dispute until the final judgment of the arbitra
tribunal arbitral tribunal is passed.

The research has addressed also the role of arbitration
in determining the law to be applied to the arbitration
procedures, through comparison between the Jordanian
and Egyptian arbitration laws, as well as the French, the
English, in some cases, the rules and regulations, and
the rules of centers, bodies,-and the international
chambers of arbitrations.

it has become clear that intention, has a key role to play
in determining the law to be applied to the procedures,
where, we have divided the research into four chapters
and a conclusion: In the first chapter we have addressed
how the arbitral tribunalmay apply the law of intention,
the second chapter has deait with the views of the

international accords regarding the discretionary
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authority of the arbitra! tribunal, and in the third chapter,
we have discussed the role of regulations in the
discretionary authority of the arbitral tribunal, and ‘in the
fourth chapter, we have focused on the discretionary
authority according to the provisions of the law of
arbitration courts. :

L]

Finally, We have come through'this study to a number of
conclusions and recommendations, thus a noble reader
will find in this study that we have not preserve any effort
in order to achieve the aim of this study, Intending to all
that the face of God Almighty. - -
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3 Articie 1464 du Code de procédure civile , Modifié par Décret
n°2011-48 du 13 janvier 2011 « A moins que les parties n'en soient
convenues autrement, le tribunal arbitral détermine la procédure
arbitrale sans étre tenu de suivre les régles établies pour les
~ tribunaux étatiques.
« Toutefois, sont toujours applicables les principes directeurs du
proces énoncés aux articles 4 & 10, au premier alinéa de l'article 11,
aux deuxiéme et troisi¢me alinéas de 'article 12 et aux articles 13 2
21,23 et 23-1. « Les parties et les arbitres agissent avec célérité et
loyauté dans la conduite de la procédure.
« Sous réserve des obligations légales et & moins que les parties
n'en disposent autrement, la procédure arbitrale est soumise an
principe de confidentialité.

3SArticle 4 duCode de procédure civile “ L'objet du litige est
déterminé par les prétentions respectives des parties.
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Ces prétentions sont fixées par I'acte introductif d'instance et par les
conclusions en défense. Toutefois I'objet du litige peut étre modifié
par des demandes incidentes lorsque celles-ci se rattachent aux
prétentions originaires par un lien suffisant
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Article 5duCode de procéduré civile' « Le juge doit se prononcer
sur tout ce qui est demandé et seulement sur ce qui est demandé
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Article 6 duCode de procédure civile "A I'appui de
leursprétentions, les parties ont la charge d'alléguer les
faitspropres a.les fonder”.
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Article 7duCode de procédure civile «Le j juge ne peut fonder

sadécisionsur des faits qui ne sont pas dans le débat.

Parmi les éléments du débat, le jugepeutprendre en_
considérationméme les faitsque les parties

n'auraient pas spécialementinvoqués au soutien de
leursprétentions. |
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Article 8duCode de procédure civile «Le jugepeut inviter les
parties a fournir les explications de fait qu'ilestimenécessaires a la
solution

dulitige.
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Article 2duCode de procédure civile «ll incombe a chaquepartie
de prouverconformément a la loi les faitsnécessaires au succés de
sa

prétention.
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Article 10duCode de procédure civile «le juge ale
pouvoird'ordonnerd'officetoutes les
mesuresd'instructioniégalementadmissibles.
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Article 11]1 duCode de procédure civile «Les parties
sonttenuesd'apporterleurconcours aux

mesuresd'instructionsauf au juge a tirertouteconséquenced'une
abstention ou d'un refus.

Article 12 duCode de procédure civile 2 «ll
doitdonnerourestituerleurexacte qualification aux faits et
acteslitigieux sans s'arréter a la dénominationgque les parties en
auraientproposée.

3/Toutefois, il ne peut changer [a dénominationou e
fondementjuridiquelorsque les parties, en vertu d'un accord
exprés- et pour les droitsdontellesont la libire disposition, I'ontlié
par les qualifications et points de droitauxquelsellesentendent
limiter le débat.

Article 21 duCode de procédure civile"li entre dans la mission du
juge de concilier les parties.” '

Article 23 duCode de procédure civile"Le jugen'est pas tenu de
recourir @ un interprételorsqu'iiconnait la  langue
danslaquelles'expriment les parties.”
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irregularity means an irregularity of one or more of the following
kinds which.the court considers has caused or will cause substantial
injustice to the applicant — : failure by the tribunal to conduct the
proceedings in accordance with the procedure agreed by the parties-
(h) failure to comply with the requirements as to the form of the a

ward.
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68/3 If there is shown : ) saill ke Apalat¥l 43l patll ela Cum
to be serious irregularity affecting the tribunal, the proceedings or
-the award, the court may

a) remit the award to the tribunal, in whole or in part, for )
<reconsideration

b) set the award aside in whole or in part, or)

.c} declare the award to be of no effect, in whole or in part)
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41" .Philippepinsolif, et Richard .kreindler, Les limites du rdle de la

volont¢ des parties dans la conduite de I, instancearbitrale, Dalloz ,
1999 , .p49
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* ART/ The proceedings before the arbitral tribunal shall be

governed by the Rules and, where the Rules are silent ,by any rules

which the parties or, failing them, the arbitral tribunal may settle
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on, whether or not reference is thereby made to the rules of
procedure of a nationai

law to be applied to the arbitration. -

50 . . o
JKopeimanas , L, La place de la convention Europeene

surl‘arbitrage commercial International , Du 21 avril , 1961 , danse
Févolution du droit International de 1‘arbitrage , Annuaire frangais
droit international paris , 1961 , p341
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.1. The parties to an arbitration agreement shall be free to submit
their disputes:
(a) to a permanent arbiiral institution; in this case, the arbitration
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proceedings shall be held in conformity with the rules of the said
Vi;lsti‘tution;

‘(b) to an ad hoc arbitral procedure; in this case, they shall be free
inter alia |

(i) to appoint arbitrators or to establish means for their appointment
in the event of an actual dispute;

(i) to determine the place of arbitration; and

(iii) to lay down the procedure to be followed by the arbitrators.

2. Where the parties have agreed to submit any disputes to an ad

hoc arbitration, and where within thirty days of the notification of
the request for arbitration to the respondent one of the parties fails
to appoint his arbitrator, the latter shall, unless otherwise provided,
be appointed at the request of the other party by the President of the
competent Chamber of Commerce of the country of the defaulting
party's habitual place of residence or seat at the time of the
" introduction of the request for arbitration. This paragraph shall

also apply to the replacement of the arbitrator(s) appointed by one
of the parties or by the President of the Chamber of Commerce
above referred to.
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ART/ *.The parties may agree on the conduct of their arbitral

proceedings and

they are encouraged to do so, consistent with the Arbitral
Tribunal’s

general duties at alf times:

(i) to act fairly and impartially as between all parties, giving each a
reasrl:nable opportunity of putting its case and dealing with that of
its

opponent; and

(ii) to adopt brocedures suitable to the circumstances of the
arbitration,

S el Yo Y gy andh A NG Aadls — (3 gRall A€ Aol g A3 il 3 gadl 3 gindl Ala
VAT



avoiding unnecessary delay or expense, so as to provide a fair and
efficient means for the final resolution of the parties’ dispute.

Such agreem_enté'os'haﬂ be .made by the parties in writing or
recorded in '

wnitfng by the Arbitral Tribunal at the request of and with the
auth‘qrity

of the parties.

e
14.2 Unless otherwise agreed by the parties under Article 14.1, the
Aritrgl

- B

Tribunal shall have the widest discretion to discharge its duties
allowed '

under such law(s} or rules of law as the Arbitral Tribunal may
determine

to be applicable; and at all times the parties shall do everything

necessary for the fair, efficient and expeditious conduct of the
arbitration.

14.3 In the case of a three-member Arbitral Tribunal the chairman
may, with

the prior consent of the other two arbitrators, make procedural
rulings
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% Article 1509 du Code de procédure civile . Modifié par Décret
n°2011-48 du 13 janvier 2011 L.a convention d'arbitrage peut,
directement ou par référence a un réglement d'arbitrage ou & des
régles de procédure, régler la procédure & suivre dans l'instance

arbitrale.
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« Dans le silence de la convention d'arbitrage, le tribunal arbitral
. 1egle la procédure autant qu'il est besoin, soit directement, soit par
" référenice 4 un réglement d'arbitrage ou 2 des régles de procédure.
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" lorsque 1' arbitrage internarional est soumis a la loi francaise, les

dis positions destitres 1 , I et II! du present livre ne
s'appiquentgu'adefaut de convention particuliere et sous reserve
des grticles 1493 et 1494 "
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’DART 182/2.”If the parties have not determined the

procedure, the Arbitral tribunal shall determine it to the extent
necessary, either directly or by reference to a statute or to
rules of arbitration.
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TIART 1693Without prejudice to the provisions of Artcle
1694, the parties determine the rules of the arbitration
procedure and the place of arbitration. If parties do not
indicate their wish in this regard within the time limit fixed
by the arbitral tribunal, the arbitrators shall determine such
rules and the place of arbitration. In case the place of
arbitration has not been determined by the parties or the
arbitrators, the ptace where the arbitral award is rendered,
as stated in the award, shall be deemed to be the place of
arbitration. '

1.Unless the parties have agreed otherwise and after
consultation with the parties, the arbitral tribunal may
conduct hearings and meetings at any other location
which it considers appropriate.

2.The chairman of the arbitral tribunal shall be in full
charge of the hearings and shall conduct the oral
proceedings ' -

Y. Article 1036 - Determination of Rules of Procedure

G Aladl YAV (g1 san) g S s (5 il Al Aol A g gl 3 et Ao
YA



salally. (Mg salas¥l alatll 508 (e (Yo) Baldlly ¢ laall aSadl
adl o Cuad Cus afaill fasiall dy gell il eyt A ga o538 e (Y/YIY)

Subject to the provisions of this Title, the arbitral proceedings shall
be conducted in such manner

as agreed between the parties or, to the extent that the parties have
not agreed, as determined

by the arbitral tribunal.

SArt (25) 1) The parties are free to agree with an arbitrator as to the
consequences of his resignation

as regards—

(a) his entitlement (if any) to fees or expenses, and

(b) any liability thereby incurred by him.

(2j If or to the extent that there is no such agrecment the following

provisions apply.

(3) An arbitrator who resigns his appointment may (upon notice to
the parties) apply to

the court—

(a) to grant him relief from any liability thereby incurred by him,
and

(b) to maKe such order as it thinks fit with respect to his entitlement
(if any) to

Yaq
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fees or expenses or the repayment of any fees or expenses already
paid.

(4) If the court is satisfied that in all the circumstances it was
reasonable for the arbitrator '

to resign, it may grant such relief as is mentioned in subsection
(3)(a) on such terms as it thinks fit. '

(5) The leave of the court is required for any appeal from a decision
of the court under this section.

™ Fouchared Gaillard , Goldman on International commercial

Arbitration , Edited by : Emmanuel Gaillard and John Savage ,
Kluwer Law International , London 1999.p.634
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n‘est certainement pas visé expressément par les clauses de
stabilization de la concession. Mais il est soutenu par X que malgre
cette lacune, les clauses de stabilization de la concession (Art. 17
et Il révisés) sont rédigées dans des termes si larges, qu’el les se
suffisent aelles-memes —de facon inconditionnelle et dans toutes
les circonstances pour prohiber la nationalization. Ceci constitue
une interprétations sur un plan purement formel. Mais pour les
raisons suivantes, elle n’est pas adoptée par le Tribunal.

Sans aucun doute, les limitations contractuels du droit de I'Etat de
nationaliser sont juridiqguement possibles, mais cela impliquerati
un engagement particulierement gravé qui devrait entré
expressément stipulé et qui devait se conformer aux régles
régissante la conclusion des contrats avec un Etat; et en régle
générale, elles ne dvraient concerner qu’une période relativement
limitée. Cependant, dans le casprésent, I'existence d’une telle
stipulation devrait &tre présumée comme étant impliquée par les
terme généraux des clauses de stabilization et comme concernant
toute la durée d’une concession, particulierement longue, puisqu’
s'étendant sur une période de soiscante ans.

Une limitation des dorits souverains de I'Etat doit d’autant moins
se présumer quelle concessionaire posséda, en tout état de cause,
des garanties importantes relatives a des intéréts essentials sous

la. Forme d’un droit a une indemnité éventuelle. &3 4 Li.
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