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Abstract

This research studies, analyzes and discusses the impact of
extraneous cause on reparation in the UAE Law on Civil
Transactions, making reference to the provisions of Islamic
jurisprudence, this being the historical source of the said law. It
aims at determining the extent to which the criterion adopted by
the UAE legislators, while deciding who is liable for reparation,
when an extraneous cause is present, is accurate, sufficient and
just. It seeks to explore the conformity of this criterion with the
provisions of law and of Islamic jurisprudence, in order to reach
the best criteria that lead to protection and justice in the course of
deciding who is liable for the damage of the item in hand, or,
otherwise deciding that performance is impossible due to an
extraneous cause. It further explains the impact of the legislative
policy, while regulating the tort liability, on reparation. The
research concluded that: the differentiation between bilateral
contracts and unilateral contracts is not effective in all cases and is
inconsistent with the provisions of law; the differentiation
between liability-based possession and trust-based possession is
acceptable, accurate, comprehensive, logical and just; the
legislative policy regarding the regulation of tort liability
determines the impact of extraneous cause on reparation; and the
regulation by the UAE legislators of tort liability needs
reconsideration, in order to create harmony between the legal
provisions and their objectives; these are in addition to other
conclusions and recommendations.
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"It is a causal link between the breach and the plaintiff’s injury, or it is
reasonable connection between the act or omission of the defendant and the
damage which the plaintiff has suffered. This suggests that the cause must
be proximate: Proximate cause is a major element of any negligence action.
Beth Walston Dunham, Introduction to Law 333 (Thomson: New York,
Fourth Edition, 2004); Ewan Macintyre & Josephine Bisacre, Scottish
Business Law (Pearson: Harlow, First Edition, 2013), p. 82.
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The doctrine of frustration deals with situations where circumstances change
after a contract has been made and this makes performance impossible, or
at least significantly different from what was intended. Ewan McKendrick,
Force Majeure and Frustration of Contract (Oxon: Informa Law from
Routledge, Second Edition, 2013), 6. Richard Stone & James Devenney,
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duration of possession. Dunham, 296 et seq.
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% The classic definition of a tort is: ‘Tortious liability arises from the breach of
a duty primarily fixed by law; this duty is towards persons generally and its
breach is redressable by an action for unliquidated damages’. Cees Van
Dam, European Tort Law (Oxford: Oxford University Press, Second Edition,
2013), 101.
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Marcel Planiol, Etude Sur Responsabilite Civil, Revue Criitgue Legis et Juris,
1905, p. 278.
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Dunham, Ibid, p. 336.
° ‘Causation’ means that the defendant's breach must have been the
‘effective cause’ of the claimant’'s loss. Neil Andrews, Arbitration and
Contract Law, Common Law Perspectives (Cambridge: Springer, 2016), p.
294.
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' Louis Josserand, De La responsabilite du fait des choses inanimees, Paris,
1897, 276. Boris Stark, Essai d une theorie generale de la responsabilite
civile consideree en sa double fonction de garantie et de peine prive these,
Paris, 1947, p. 261.
Ll a5 (strict liability) csame Alall sda e Syl slai¥) 4dl) 31k 5 2
Liability without fault, applied in situations where the intention of neglect of
the party is immaterial. The mere performance of the act will result in liability.
Cooke, 8. Dunham, 330. For strict liability to exist there must be a
foreseeable risk of harm created by some aspect of the conduct or activity.
Frank August Schubert, Introduction to Law and the Legal System (Boston:
Wadsworth, Tenth Edition, 2012), 391.Wright, 68.
bl g g sall 138 Jsa Jualdill (e 2 34l
Joshua Getzler, Richard Epstein, Strict Liability, and the History of Torts,
Journal of Tort law 3(1) (2010): 1-28.
% So the structure of tort litigation even more clearly restricts the extent to
which tort law can function as an insurance mechanism. Ewing, Ibid, p. 6.
Ewing, Ibid, p. 9 et seq. (substantive) i sua sall i gpuall 3 kil 4
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% Kenneth W. Simons, Victim Fault and Victim Strict Responsibility in Anglo-
American Tort Law, Journal of Tort Law 8(1-2) (2015): 29-66.
* John Oberdiek, Philosophical Issues in Tort Law, Philosophy Compass
Journal 3(4) (2008): 734—748.
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Bertil Bengtsson & others, Tort and Insurance Law, Children in Tort Law,
Part I: Children as Tortfeasors (WienNewYork: Springer, 2006), 152 et seq.
Michael Stathopoulos, General Principles of Obligation Law (Athens:

Sakkoulas, third edition, 1998), 292. Cooke, 20.

Laamy Las 19 G eGlad) aa el ¢ Lia 501 0
® The Anglo-American school did not adopt the element of wrong as general
rule, since the purpose of tort law and all other areas of law is or should be
the maximization of aggregate social welfare. So liability in tort law requires
proof of a valid prima facie case and the absence of any complete defence.
Every valid prima facie case must include the following elements: 1. A legally
recognized injury to the plaintiff’'s person or property; 2. Tortious conduct by
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the defendant; 3. Causation in fact of the legally recognized injury to the
plaintiff by the tortious aspect of the defendant’s conduct; and 4. Attributable
responsibility (so-called “proximate” or “legal” causation). Wright, Ibid, p. 65.
“A no-fault scheme achieves administrative efficiency because it reduces
payment to lawyers, adjusters and other third parties in the system; and it
achieves loss distribution because it leaves fewer accident victims and other
families without insurance payment”. Jeffrey O’Connell, Tort Versus No-
Fault: Compensation and Injury Prevention, 19(1) Accident Analysis &
Prevention (1987), p. 63-71. “But, sometimes, it is necessary to prove a
particular state of mind on the part of the defendant. This is described as a
tort requiring an element of fault and, depending on the tort in question, the
required state of mind may be intention, negligence or malice. Most torts
require some element of fault; the few that do not are described as torts of
strict liability”. Catherine Elliott & Frances Quinn, Tort law (Pearson: Harlow,
Eighth Edition, 2011), p. 4. Negligence has grown to become the largest
area of tort law. Emily Finch & Stefan Fafinski, Tort law (Pearson: Harlow,
Third Edition, 2011), p. 3. The wrong constitutes the main requirement in the
liability for negligence. Phil Harris, An Introduction to Law (Cambridge
University Press: Cambridge, Seventh Edition, 2007), p. 250.
Slag ) 4 sgha oo iling Sopal sl el LUl 3 Uadd) o seie (f a8 Lae gaaiy
5 o (gl Al ANl Uil g g Jai yy SV 38 g ol Al g psall Ll 4l il il Ty el
O i Wy Jldall Jedll (S5 5e Al Guadll dga s Undl) ga g Jadiy A0GN 8 L Ll Jadl)
Al gl giall Gliaa g 5 JEY) e il sia a o e ()5S
A9 Ga Gl gl (a3

vy



I of adiels oo LS ol aaill 8 ela Lo uie) 8 g il o)) ellhy
Cax gl g A g gl (ymgeatll (g Gl Biaty SV cdanl e ) g ling ol sl
S aAlladl e (o simall 5 () siaallS) Sl apae Alelise 8 Ladie ¢ il clgia
3 Y g 5 el A plall Gleal)l BAaS Y Gagy OIS il ) il Bal
e Ui o deaay o da e 08 i nen e 4 il e A
JaieV) aa e aileSig e jad allaly gl 13a old il g aslal G2 )
1385 corinl Cams an s S5 in Lyt s pumall (aiey Cumy ¢ a1 Gl
Sy L seh 4 aale Al dead Ba Al de gasal) 4 k0 Ghie s
—) AleaYU e liall Caea s LSl YY) Jleriad daii saa halaa
Olea I J il 330 llay (g3 eV e g Caliday (il 5 jalls L)
s U G ol A e lan) HEY) Sl e s dle e laaY]
O3 sal e Ay Aliay iy Gmrsill o NI o il e Ty puiadl
o) e i Bl ) g Jssaall el Gase dedy g pumall dad oy
e de by i # L) il 13 i il 138 Wlae b @la Y Sl

' The innovation offered by the economic approach is that it enables precise
predictions about the incentive effects of causation doctrine. Such
predictions may aid courts in analyzing the probable consequences of
causation holdings. Keith N. Hylton, Information and Causation in Tort Law:
Generalizing the Learned Hand Test for Causation Cases, Journal of Tort
Law 7(1-2) (2014): 35-64, p. 64.
2 Cooke, Ibid, p. 9.
(s e sl Llaa iy gty dala dadail 5306 1 jila) 6 aa s
Tort law, public insurance (social security) and private insurance. The
largest part in compensation is now played by public insurance. Cooke, Ibid,
.13.
P NYAGa (Gl gl (g le ) 3
(AT (N Aadal) ¢ padl Gl Al Aadae 5 al) Gl IV Jseal o se oo e Glalas
YiAa
® An opinion rightly sees that: “The structure of tort law substantially limits its
domain, restricting the extent to which it can promote such goals as
deterring wrongs and unduly risky conduct, insuring individuals against
concentrated injuries and losses, and bringing about fairness in the
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allocation of risks, injuries, and losses (even those specific ones that are the
consequences of human agency)”’. Ewing, Ibid, p. 4.
G55 el ol Lo Lgais Ssmg Y Al i sum gall Ty y0aill (8 Al ypasall bl 58 el (f Lallds |
A HSUY) Al SV jaliae cal B Aaladl 4 ki) cans Jas Jspeal) Uad iy sl Laliill ¢ ja (4
Jlasind by o 218 aa g ) 13 e YAYGa (Yoo ¥ o Y1 dagdall caall dadall s
Jsas ae Juial ol cldy (proportional causation) - (traditional causation)
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Mark F. Grady, Marginal Causation and Injurer Shirking, Journal of Tort Law
7(1-2) (2014): 1-33.
So the but-for test is only an inclusive, rather than exclusive, test for factual
causation. Wright, Ibid, p. 70.
2 Robert Young & Michael Faure & Paul Fenn, Causality and Causation in
Tort Law, International Review of Law and Economics 24 (2004): 507-523.
P. 521.
% Guido Calabresi, Toward A Unified Theory of Torts, Journal of Tort law 1(3)
(2007): 1-9.
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Adam S. Zimmerman, The Corrective Justice State, Journal of Tort law 5 (1-
2) (2012): 189-225.
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victim negligence is not truly parallel to injurer negligence, it sometimes
captures a type of fault or deficiency on the part of the victim, in the sense
that an actor who behaves in that way is not entitled to a full tort damage
remedy. Simons, Ibid, p. 66.
o )5 ‘Sanctions for Victim's Conduct’ 5 ke Alall a3 e (g julaiy) 4@l sk 2
Leia slie ) ol jlall Jadl) 5 50 e A g anall (il ) (5055 o (Sadl)
Peter Cane, The Anatomy of Tort Law (Oxford: Hart Publishing, 1997),
p.101.
® Cooke, Ibid, p. 4.
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‘no injury can be done to a willing person’, An obvious example is that of a
boxer, who by entering a boxing match consents to being hit by an
opponent. Elliott & Quinn, Ibid, p. 122.
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' Amkhan, Ibid, p. 307.
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