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Case Concerning Military and Paramilitary Activities In and against Nicaragua (Nicaragua Vv.
U.S.A), 1.C.J Rep. Y3AT, V¢ at 4V-)+) paras YAY-Y4., Lai il Nicaragua (Merits) [ 4A1]
ICJ Rep ‘¢, YeY (Separate Opinion of President Singh), Y44 (Separate Opinion of Sette-
Camara J); Christenson, G., ‘The World Court and Jus Cogens’ American Journal of
International Law AY (YAAY), p. 4Y at Y-V« ),

The court for example states that:

“A further confirmation of the validity as customary international law of the principle of the
prohibition of the use of force expressed in Article Y, paragraph ¢, of the Charter of the
United Nations may be found in the fact that it is frequently referred to in statements by state
representatives as being not only a principle of customary international law but also a
fundamental or cardinal principle of such law. The international law commission, in the
course of its work on the codification of the law of treaties, expressed the view that “the law
of the Charter concerning the prohibition of the use of force in itself constitutes a conspicuous
example of a rule in international law having the character of jus cogens.” Case Concerning
Military and Paramilitary Activities In and against Nicaragua (Nicaragua v. U.S.A), I1.C.J
Rep. Y4AT Yéat Y+ +-)+) para )4+, citing Report of the International Law Commission, YAl
Session [Y411] ¥ Yearbook of International Law Commission (YILC) YVY, Y&V,
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Louise Doswald-Beck, The Legal Validity of Military Intervention By Invitation of the
Government, ©1 Btitish Yearbook of International Law, Y3Ae, p, YYV-YYY,
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“military assistance on request means direct military assistance by the sending of armed force by
one State to another State upon the latter’ request”. See, International Law Committee,
Resolution on Military Assistance on Request (Rapporteur: M Gerhard Hafner) (ASeptember
Y+1Y) Rhodes Session, (IDI Rhodes Resolution).
Avilable at http://www.idi-iil.org/app/uplouds/Y +YY/+1/Y+Y) _rhodes ‘:_C_en.pdf. Visited on

YeJuly Y+VY,
bl ) 138 Jea il T
Rein Mullerson, Intervention by Invitation, in Lori Damrosch & David Scheffer (eds), Law and
Force in the New International Order, (Boulder, co: Westview Press), p. VYV
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Karine Bannelier — Christakis, ‘Military interventions against ISIL in Iraq, Syria, and Libya, and

the legal basis of consent, Leiden Journal of International Law, Y+ Y1, p.Vey,
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International Law Committee, Resolution on Military Assistance on Request (Rapporteur: M
Gerhard Hafner) (ASeptember Y+ YY) Rhodes Session, (IDI Rhodes Resolution).
Avilable at http://www.idi-iil.org/app/uplouds/Y +YY/+1/Y+\) rhodes ‘:_C_en.pdf. Visited on
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“Thus there no question of intervention in the sense of armed interference of one state on the
territory of another, albeit by the invitation of the government of the latter: there is
simply no interference”. Rein Mullerson, above n. @, p. VYV
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"It is difficult to see what would remain of the principle of non-intervention in
international law if intervention, which is already allowable at the request of
the government of a State, were also to be allowed at the request of the

opposition”.”
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“The inherent and lawful right of every State, in the exercise of their sovereignty, t0 request
assistance from any other State or group of States”. See, the Preamble of UNSC Res. YAY
(Y4Y1) (UN Doc S/RES/YAY, ¥Y March Y4Vv1),
e sSall aa slaall alla e 26y oy (o3 Jaail 5 < Sl dgaSa (e a1 Hhaill 8 el ol laadt
Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States)
(Merits) Y4AT ICJ Rep V¢, paraY €1,
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“The Court thus concludes that the various treaties directed to achieving and maintaining a
ceasefire, the withdrawal of foreign forces and the stabilization of relations between the DRC
and Uganda did not.....constitute consent by the DRC to the presence of Ugandan troops on
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“...the deployment as a “routine rotation” in a training program for Iraqi forces and to protect
Turkish trainers working with anti- Daesh groups”. See, Obama to Erdogan: Withdraw
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“However, if a State request that force be used by allied State upon its territory, or consents
thereto, such force hardly goes against that State’s territorial integrity or political
independence’, much less affects ‘the international relations’ between the States concerned.
Since each State ‘enjoys the rights inherent in full sovereignty’, it is also free to dispose of its
territory, including by allowing military operations by other State within its national borders.
In such case, the argument goes, no breach for the primary rule prohibiting recourse to force
materializes”. Tom Ruys and Luca Ferro, Weathering the storm: legality and legal
implications of the Suadi-Led Military Intervention in Yemen, 1 ICLQ, YY1, p. Y3-A+,
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Scheffer (eds), Law and Force in the New International Order, (Boulder, co: Westview Press,
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“The objective of military assistance is to assist the requesting State in its struggle against
non-State actors or individual persons within its territory, with full respect for human rights
and fundamental freedoms”. International Law Committee, Resolution on Military
Assistance on Request (Rapporteur: M Gerhard Hafner) (ASeptember Y:)Y) Rhodes
Session, (IDI Rhodes Resolution).

Avilable at http://www.idi-iil.org/app/uplouds/Y +YY/+%/Y+\) rhodes )+ C en.pdf. Visited
on Y& July Y-V,
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“[The court believes that]...assistance to rebels in the form of the provision of

weapons or logistical of other support...may be regarded as a threat or use of
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See, International Law Committee, Resolution on Military Assistance on Request (Rapporteur:
M Gerhard Hafner) (ASeptember Y+ V) Rhodes Session, (IDI Rhodes Resolution). Avilable at
http://www.idi-iil.org/app/uplouds/Y+YY/+1/Y+YY rhodes Y+« C en.pdf. Visited on Y¢ July
Yoy

(b S0 a3l
(Report of the International Law Commission on the Work of its Thirty First Session, Y3V4, Year
Book of International Law Commission, Vol YY(Y), UN Doc. A/Y¢/Y+ at V)Y,
d.\.qw\.@sj\w.lgdﬂ\dﬁuah)s.jeﬁus
Karine Bannelier — Christakis, above n. %, p. VéY-Yve Karine Bannelier and Theodore
Christakis, Under the UN Security Council’s Watchful eyes: military intervention by
invitation in the Malian conflict, Leiden Journal of International Law, Y+ Y, p. Aec-AVE Tom
Ruys and Luca Ferro, above n. ¥4, p. 11-3A
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force, or amount to intervention in the internal or external affairs of other

States.”’
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“It is difficult to see what would remain of the principle of non- intervention,
which is already allowable at the request of the government of a State, were

also to be allowed at the request of the opposition”.”
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“‘No such general right of intervention, in support of the opposition within

another country, exists in contemporary international law”.”
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Case Concerning Military and Paramilitary Activities In and against Nicaragua (Nicaragua v.
U.S.A), L.C.JRep. Y4AT V¢ at 4V-Y ) para Ve,
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Case Concerning Military and Paramilitary Activities In and against Nicaragua (Nicaragua V.
US.A), LC.JRep. Y3AT V& at 4V-Y ) para V&1,
<yl T

Case Concerning Military and Paramilitary Activities In and against Nicaragua (Nicaragua v.
U.S.A), LC.JRep. Y4AT Y& at 4V-Y ) para Y+A,
VY180 Ga bl aa ) el a3 s e desa Hlail e gl dpail) Jualii I s |
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“At present no government exists in Somalia that could request

and allow such use of force”.
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¥.under the threat of invasion can only be totally without effect”
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International Law Committee, Resolution on Military Assistance on Request (Rapporteur: M
Gerhard Hafner) (ASeptember Y+:Y)) Rhodes Session, (IDI Rhodes Resolution). Avilable at
http://www.idi-iil.org/app/uplouds/Y+YY/+1/Y+YY rhodes Y+« C_en.pdf. Visited on Y¢ July
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“The principles of the validity of treaties also apply, as a general rule, to the validity of the
consent of a state”. (Report of the International Law Commission on the Work of its Thirty
First Session, Y4V4, Year Book of International Law Commission, Vol Y)(Y), UN Doc.
AIYE/N at WYY para VY.
kil
(Report of the International Law Commission on the Work of its Thirty First Session, Y3V4, Year
Book of International Law Commission, Vol YY(Y), UN Doc. A/Y¢/Y+ at Y)Y, para V.
reh Al i
(Report of the International Law Commission on the Work of its Thirty First Session, Y3V4, Year
Book of International Law Commission, Vol YY(Y), UN Doc. A/Y¢/Y+, at VY, para V.
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International Law Committee, Resolution on Military Assistance on Request (Rapporteur: M
Gerhard Hafner) (ASeptember Y+ YY) Rhodes Session, (IDI Rhodes Resolution). Avilable at

http://www.idi-iil.org/app/uplouds/Y+YY/+1/Y+YY rhodes Y+« C_en.pdf. Visited on Y¢ July
Yoy
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“The consent of the State must be... internationally attributable to the State and anterior to the
commission of the act which it refers”. (Report of the International Law Commission on the
Work of its Thirty First Session, Y4Y4, Year Book of International Law Commission, Vol

YY(Y), UN Doc. A/Y€/Y+ at V)Y, para ). )
eyl il

Karine Bannelier and Theodore Christakis, above n. ¢, p. Ale, Tom Ruys and Luca Ferro,

above n.Y4, p. AY,
okl T
Karine Bannelier and Theodore Christakis, above n. o, p. Ale,
Jlanind 3ol ae Jlanal 4 i€ 280 gall 5S35 G 5 ) 5 s | 53l (3l oleidl) aal (e o)) iy Christakis s Karine
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“Tt could thus be wiser for international law to avoid the risks of abuse by requesting not only
prior consent (this is admitted by all), but also written or clearly expressed consent for
military intervention”. Karine Bannelier — Christakis, above n. 4, p.Y1A,
:J& 53 John Hargrove ¢ dsiaca a&) sall ) o5 ol ) gals (2 lgidl) (ya °
“advance and explicit invitation is not necessary condition in all cases”. John Lawrence
Hargrove, above, n. ¥4, p. V.
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International Law Committee, Resolution on Military Assistance on Request (Rapporteur: M
Gerhard Hafner) (ASeptember Y+ YY) Rhodes Session, (IDI Rhodes Resolution). Avilable at
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‘consent must be freely given and clearly established. It must be actually
expressed by the State rather than merely presumed on the basis that the

State would have consented if it had been asked”.”
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“The consent of the State must be valid in international law, clearly established, really expressed
(which precludes merely presumed consent), internationally attributable to the State and
anterior to the commission of the act which it refers’. (Report of the International Law
Commission on the Work of its Thirty First Session, Y4V4, Year Book of International Law

Commission, Vol Y)(Y), UN Doc. A/Y¢/)« at V)Y, para V).

Draft Articles on Responsibility of States for internationally Wrongful Acts. With commentaries,
Y++) Year Book of International Law Commission, Vol Il (Part ), UN Doc. A/e7/Y . At VY,

para 1.
il T

Draft Articles on Responsibility of States for internationally Wrongful Acts. With commentaries,
Y++) Year Book of International Law Commission, Vol Il (Part ), UN Doc. A/e7/Y . At VY,
para 1.
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Erika de Wet, ‘The Modern practice of Intervention by Invitation in Africa and its Implications
for the prohibition of the use of force, European Journal of International Law, Y+Ye, Y1 (£) p.
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“The initial loss of control over the territory and state institutions thus did no automatically
terminate the right of the affected government to represent the state, including for the purpose
of requesting military assistance”. Erika de Wet, above n. V), p.44+.
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the Permanent Representative of France to the UN addressed to the Secretary-General and the
President of the Security Council.
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