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* A.Raymond : Confidentiality , in a forum of last resort ? Is the use of
confidential arbitration a good idea for business and society ?
American Review of International Arbitration, 2005, n.16 .
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H.Bagner : L’imbroglio de la confidentialit¢é dans D’arbitrage

commercial international , Bull. CCI , vol 12 . n.1, 2001, p.19 .
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G.Reid : Confidentiality , an algorithm , 1.Stockholm Arbitration Report

,2000.
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Arbitration Report , 1999 , vol.14 ,p 24 .
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P .Lalive : Avantages et inconvénients de I’arbitrage ¢ adhoc ° . in études
offertes a Pierre Bellet , Litec , Paris 1991 , p. 318
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J.F.Poudret , S.Besson : op.cit.n.368.
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A.Brown : op.cit.p.1004:
¢ ... While the parties to an arbitration may agree to keep the ¢ fact ¢ of
the arbitration confidential , and while the arbitrators are bound by
ethical considerations to do so , ¢ leaks ¢ are inevitable ... .
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Amco Asia Corp / Republic of Indonesia , International Legal Material ,
1989 ,365.
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* A.Brown : op.cit.p.972 ets :
¢ .... Confidentiality and privacy are distinct¢ interconnected« concepts .
Privacy means the right of the parties to limit or prohibit the presence of
‘strangers ‘at the proceedings< although of coursec who constitutes a
‘stranger ‘is another definitional problem .Confidentiality refers to the
right of the parties to have those who are present at the proceedings not
disclose the content or nature of the proceedings .The two concepts are
clearly corollaries¢ since the reason for privacy is a concern for
confidentiality .Confidentiality is impossible without privacy¢ privacy is
meaningless without confidentiality ....c.
* Y.Fortiers : op.cit p. 131 et s.
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* Th. Clay : op.cit n.771 :
¢ .... L’arbitrage n’est pas seulement une justice privée mais une justice
rendue en privée ... ¢
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Commercial court , Oxford Shipping Co Ltd .v. Nippon Ysen Kaisha ,
1984, 2, Lloyd’s Report , 273 :
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J.F.Poudret , S.Besson : op.cit n. 379.p.338 :

¢ . Les documents qui ne sont pas créés pour la procédure
arbitrale«(par exemple échange de correspondances , projets de contrat )
, et qui sont produits spontanément comme moyen de preuve par ’une
des parties ne deviennent pas confidentiels du seul fait d’avoir été soumis
a des arbitres . La confidentialité touche seulement les écritures des
parties ( demande , réponse , mémoires , notes de plaidoiries ) , les
documents engendrés par la procédure arbitrale ( par exemple le compte
rendu d’une audience ou les déclarations enregistrées des témoins ) et les
piéces remises par une partie a la suite d’une ordonnance de production
des arbitres .. ¢.
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E.Loquin : op.cit p. 343 et s .
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Ch.Muller : op. cit. p. 227 ets.
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A.Brown : op.cit.p 1006 et s :

¢ ..... Although arbitrators and parties may encourage fact witnesses to
keep their knowledge of the arbitral proceedings confidential , they
cannot legally bind such third parties to a duty of confidentiality ¢
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* Jean —Denis Berdin : Retour au délibéré arbitral , .... P. 44 et s .
* Cass civ , 28 janvier 1981 , Gaz Pal 1981 , 1 , p. 373 note J.Viatte ;
revue de I’arbitrage 1982 , p. 425 note P.Fouchard ; RTD com 1981 , p.
732 obs . Bénabent et Dubarry .
* Cour d’appel de Paris , 22 décembre 1978 , revue de I’arbitrage 1979 ,
p- 266 note Viatte .
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Y.Derains : La pratique du délibéré arbitral , in International Law
Commerce and Dispute Resolution , mélanges Briner , ICC , 2005 , p.
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ol arSatll) Ay pw dpalin Ao agla 9% v 20 LaS ¢ panSail) jlecall dllad s
i Y1 G agsall (pasSal) Sdad) gf ilosgall anSail) dalaif B GIA 5 LEY) olA
L) G asasl) ) ¢ salll 00 Lgia O YO Caldd G
Lilee Jai Laild & Ao cuda of ¢ Aoy pad) g dacia) gl) ¢ a8 Y o2 o)
alad) gLlaiY) (LS ) g aaSatll & i Jlas ) Jlany g G salienal) (3la5 520 o
1955%0 Lo Ll ) - Al gal) g lewwpall O cfialidl g Cpaigal) Jana gl diled)
e g Lalaia) g dpabn an JAS) (e — 43 gal) 4 jlaill e L) § i 8 il jlal
Ao N il (any jdi a8 ¢ Gl Al dga gad, Y (ugala g8 L
e ded dga G g S gabaB) ) pua ML g (g Sl o lial) any S )

rau ™
2010 International Arbitration Survey : Choices in international
arbitration , White & Case , Quenn Mary University of London , School
of International Arbitration .

. &‘J )
* E.Gaillard : op.citp. p.153 et s .
* B.Oppetit : Les Etats et D’arbitrage international : esquisse de

systématisation , revue de ’arbitrage 1985 , p.495.
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Russel.v.Russel ( 1880 ) 14 Ch D.471.474.
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ciliiiay) Aasaa @asi OV Dolling- Baker .c. Merrett 4uad 88

daglal) o jiuas & pually (e ol S 2525 V44 ale alall Ll B 8 4, 5a00)
O Bmine Badaa c¥la b e LELLY) Gany aea (o sad) (5 ladll axsadll 4004
aSatll I El ) Y gua g ansail) oL gl Jal dadiall culaitocal) Jadd 4y )
G T gll g Gpalil) B g Galiaal) cp pild £ 3 dpdall) aildy Jaali | Algd)
£ (Bl (A gyl adal (paalil] dad gl (5 ) aldally el i £ )30
8 g Cilaliewall JS 1 ) (el Goa cudla Cpalial) o aal) 0 W) ¢ manSail)
Cpalil) e ulllad | B aglath | aSailly Alatial) g Lgule e aal) dgall
chiliadd | dalil) dglls (b y8 | (palil) Aad gy aadll (e Jase gl gl el Jlasal)
LB ga dlina 1Y) 138 calUae CALKELY) daSaa cadl g Gl BN (malil) (e
A ja Gyl £ 33 £ guda ga clafinall ¢ @ pie) ¢« Aga (e (il Cpinang
A (e g ¢ A ) dllads; diliaa Laia (g0 XS @ o) Ja B g AU g 3l

. &\J (&%)
Dolling- Baker .c. Merrett (1990 ) .1.W.L.R.1295 (CA ) :
¢ .... But that the obligation exists in some form appears to be
abundantly apparent .It is not a question of immunity or public interest
.it is a question of an implied obligation arising out of the nature of
arbitration itself .When a question arises as to production of documents
or indeed discovery by list or affidavit , the court must , have regard to
the existence of the implied obligation .. if it is satisfied that despite the
implied obligation , disclosure and inspection is necessary for the fair
disposal of the action , that consideration must prevail . But in reaching
a conclusion , the court should consider , amongst other things , whether
there are other and possibly less costly ways of obtaining the information
which is sought which do not involve any bearch of the implied
undertaking.... ¢.

vy aalaiile fudeilall Sigse ) o



ple e dgamars 9 ayalliama 3gamass (YA oyl y 04 suall
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daddicall gl JaY 3anal) colaticall Lpcilly | 4Bl A dadiall g pasSadl) loal)
3) & pead) Jlila) ol Alluaa Lgadal GilS 8 assail) die Waga g ¢ apSadl) Gl B
Laldl) dagdal) ) 33 gad) La ditecal 4 poud) daadal) agaait dasacal) (o) g qun g
o dany oM dihl) gile Ao AL dadal) ol Y ) g asSadll 4y 5 s
&340 Aasial) i fpo Adlide el Aadding g oasadl) jloal) pLE] Le Al
pSatl) dagada (0 () LgdB gal Lglalad (1da yray LAY daSaa < U a1, i)
daadicial) gh Ja¥ B Colatio aladin) gl pdi adey Leda il jha¥) o 331} (i jids
O Suad arsail) oL daddiciall 93 gdidall gf JAT £155 (3tha & ansadl) LS
Sl 1 Ao Gl (389130 Y jalall AN s g cilliadiall g il gait)
O Ao sl A< 4y pud) (GUall CiLS grada g 2 al Lgd ) ¢ daSaal) 43
Gy 8 Bakieea " Ay yuud) " da B g ually ApSy Y anSail) B La e aladiag
A ally adal) ol FY) Lgda £ i (Al aSaill dualdl) dagdal) Lo
Lasaal) i 488 Y Hassneh Insurrance .v. Mew 4xd 8 L
Tasa ) assailly Gald 4y pudly Aada cial g 3929 V34T ale jalall i B b
Business Efficacy 4z taill clBall ¢ gua g cile g pdall g Jlasi) dllad
£ dpaldll alBy Juati 9 Ay pud) o gl Aacal) AAT5RY) 7 g gy a5 O (90

ey (G

Hassneh Insurrance co of Israel and others .v. Stewart J.Mew(1993).
2.Lloyd’s Rep.243.
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e | A gh a aall) A sHealth A4S pd i daali JS G ADA (e L88) 3
HAlu Lol gea @y Jaa B cpalil) pla g il (5 98 2y Adiay dlowal ¢ &
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s Juadly b jitia cpaldl] 48 i 1l (5 g8 2 Mewaped) adi ¢ dallat 4Ll
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ASi YY) aasal) A dasial) colaiionall 4 pudly 2 53 3935 (e A il 4d) Mewasud)
o904 3 Jodna ol Jgsha clld S 1) G Gl alal W jeid g Lgapali Jilad) (ha
ol Jilla 52 samiColman (~a ¢l g ¢ dgle 5, dallas (e ploadl Libhia
ANy axSatl) Ja¥ ol oL dasial) calaiocall Ala B 4 LaiSiena Ay pudly Aaia
dal aaas Gl A (g g () Jgla S8BT, ASID panSail) G 4 ) il g
i gt Laddie daliy Gigllly Juatia s L) 4] | jmfina 4y puadly o) 3Y)
Geaa b ol deUaiady 095 o8 ¢ ) AgalaBy) dagdal) <l & ey
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cdgad O Ali Shipping Corp.v.Shippyard Trogir 4wad 4L
o0 g4 ) fase dada 13025 1994 ale jalall W ) B 8 CiLELY) daSae
3 aSail) o) padl Laldl) dapdal) guilii of cilalia (e 4 i) ) Adlas) (Gldad
8 3aS, L el 4R8N dpar) 28y Laa Jlas i) dllad o Gl 9 G gi8N ) ey
AS i (o @Il £ i Apall) ailB g Juati g, pasSall) lesall 45 i gl
galid | il dias g Grennwich 4s saxa WSdalin) AN Ali Shipping
i O Q) piaa AR (pa gl Gy Bl Gy (o sLy A8 4 gl ¢ VAAA
Sea 44 Ao de ganall Cigain ¢ LiaY , Hull 202 4ddw de garall
Ol £y 3 980 A5 ) ) Ao 5 AY) 02 48| ga dial) 3ale Bad 5 Tankers
A 385 199 Gl V0 by ¢ Jadlly g, LBAY aaal (5 AT cils b mllal
Lavender Shipping Ltd , Leeward <\ & Cucul gaial) 8 jaal)
de gana b (e B3 galiucall Shipping Ltd , Leman Navigation Inc .

Gl gaaa g al o) g Gheal) AL g4 il Cidgy Gl (A g Grennwich
Ali Shipping 4S& clae < GaY | Hull 204 , 205 , 206 (i 25 3 i
AN hed) doliua G day (5] 38 pdeaal) (S5 ol 9 Hull 202 ddiu die o0
gllal JIAY el axsatl) ) £153) Jal | dage il gay cillls g gale (30l
Of dad) g 3) ) ) pisan Jla ¢ asSaill jlwal) JMA | Ali Shipping 44
Wgde (Bal Chead) £y a1 4lal) Lgsilal Sy i ol o3l 5 S all DN il il
Y ) 3 gde 1S5 Alatiall JSLicall o) i) aaa) 0 ¥) , s eall 3y Ll

. &\J °)
Ali Shipping Corp.v.Shippyard Trogir ( 1998 ) , 2.AIll.LE.R.136 , revue de
Parbitrage 1998 , p.579 et s
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ol A2 alaf dluall) (B Ay Jadtia) Lad) G Gl ) cilLEY) g <l AN
138 A (o SISy elall) 4y jlia oy AdLELY) Al jall die £1 530 gih Al Jls b
= i e e (8l i gay (3800 g e Gl Lalldae 4S8 3l
Cilafiual) Al el alaall Glla ¢ 13 (e b | officious bystander
Al A pdd plaad) ol o A3DEN cils &) o1 3) 48 gha Aglaa JaY 4y g i Ala
) g I (s 38 (e aaSat gl (B dadial) cildiiucall asy Shipping
. Aalall daluaall Jalslly cillda AU ansail) 8 Lde Yl Lt ddl
i) daadey Jaatls La Lo Y ¢ B jliall Jilusall Jana A8L0GY) daSaal) cualle a8
dpaly ¢ adal) aid) dagdal saaat (s & Potter aldll 3 288 | el
iy galA £ ) o liiels axsadll a ggda i .. "' 45 Eua Eastern Saga
hid g agin 5 Ul agel 5 ansaill pliad) o | 988 g3 Gl jhY) ()68 (e Adalay
Dolling- Baker .c. 4uad 3 Parker (sl cidgal jLai Las O agiy,
594 LaS " anSaill Aaldl) dagdal) ) |, " Lgdadlaa B Al AN 9 Merrett

. &‘J )

Oxford Shippping Co Ltd .v. Nippon Yusen Kaisha ( 1985 ) .2. Lloyds
Rep.373 :

¢ .... The concept of private arbitration derives simply from the fact that
the parties have agreed to submit to arbitration particular disputes
arising between them ans only between them .It is implicit in this that
strangers shall be excluded from the hearing and conduct of the
arbitration and that neither the tribunal nor any of the parties can
insisit that the dispute shall be heard or determined concurrently whith
or even in consonance with another dispute , however convenient that
course may be to the party seeking it and however closely associated
with each other the diputes in question may be .....> .
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&ua Hassneh Insurrance .v. Mew 4xad & Colman Uil Cid ga
Secile g il g st Adlad gl Gl ) A ) aid dgdadal) dagdall alad
Oy g (gill) Gl ) 8 Al a e Aaad) 2l o) 3 Adaaay e
(raniby 0 a5 Aga g (e Apassail) cilp )l alidd) Aadall 4adlad) cilaaiall
Ay g cle gpdeall g Jae ¥ Allady hafi o g g pa 9 eribaal o Ay (el
. asSatl] 3 1) i) g Apabladl) cilElal) (ha e A4dl Lilaa ¢ gAY o yiny
<ad « Y Emmeot .v.Michael Wilson & Partners &uad 4 L
Al Y (g S aral) 0 g8 L 5S¢ Y00 A ale L ) A ABUILLY) dasadl)
dasaal) ciplle a8l ABlow 8 addin) g anSadll JaY e aliua by daail) aey
Juatins) 3 S 13) Lo A8 e J g Anald aplatl] (8 Ay puad) Allaa 4Ll
i, il Jiia (1 o) g (b (masSail) el (b Aadiall clalicaal) g (3L
Ol »5) Michael Wilson & Partners g/340 Gl i aai oy duall) aildg
ghsall o ey g arsalll el pa) Ao £ g pdoa s Bl Sy Ay puad) G4
aie O Emmot ded) e ) ¢ Jolally | apSatl) yia La Lol | AN 3 pdiial)
o 13 daldy dg | piad) glad) Al cpa AT Al (Gl B CilaTical) o4 CidS
A Apall) 8 7 guda g aSall B Luwall Culdiiucall JS daSaall 3 gy (S
A rlacd) Cij B g Al alal) 4300 dasaall Clua AT | Lgalal Alaal)

. &\ 3 )
* Emmott v Michael Wilson & Partners Ltd [2008] EWCA Civ 184.
* Hew R. Dundas : Confidentiality in EnglishArbitration: The Final
Word? Emmott v Michael Wilson & Partners Ltd , Charted Institue of
Arbitrtors 2008 p. 458 et s .

VWA aalaiBle fudeilall Sigse ) o



ple e dgamars 9 ayalliama 3gamass (YA oyl y 04 suall

O L) 3 B gl g Alaal) plliaa CAILA La 4y @l B Baiieie Cilaiiucal)
day ) Badaa anSail) jlecall B Craddin Cildiiea g Cilaglea M plEA) 40 1" DA
Alaal Ly ma el (058 Larde dualiy Lgda cilaliaal) ) ) L oy <l
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Gkl AL o) I Jasi 15 Jy (b o) Lga ggda aie A Y 1 Alhand) 11 4 i
Cra Agd) 55 a8 Lal daiial g Ay a3 Gl La e e ) i) il g3l A gal)
) 8130 Guaty Lagd aadail) qaal o) ¢y 93BN 48 jra 53] Lagen ¥ 4888 N Gl
rllaall ¢ ¥) Aadial) colatineal) &Sy (uali Ad)anl) dadias o) uasa , Joall
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B dal pal) 5z guagll G 1 Lighiia 1y Al Al La gad e s ga A gal)

Ao 3 ca gl g cilanal) dagds U3 55 Jad g ¢ ) pada 3 gaaaiall (i)
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. &‘J )

* Christophe Seraglini , Jérome Ortscheidt : Droit de ’arbitrage interne
et international , Montchrestien , , Lextensoéditions 2013 , p. 718 et s .

* L.Bernheim — Van De Casteele : Les principes fondamentaux de
Parbitrage , Thése Versaillles , 2010, n. 445 et s .

* E . Loquin : Existe — t — il un principe general de confidentialité de
Parbitrage en droit francais , note sous Paris , 22 janvier 2004 , revue
de ’arbitrage 2004 , p. 647 et s .

* Thomas Clay : Liberté , égalité , efficacité , la devise du nouveau droit
francais de ’arbitrage , commentaire article par article , JDI 2012, p.
443 et s .
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i gal) (i gad Cidlalld ¢ A gal) dmaall o Lol () LgBlad aaas g W ) Jawa
) Ve T Bl Adla) LY ¢ Aasal) A1 glaally Jaady Le sliuly ¢ g pal)

S At BN Y £ ¢ Balal) (e da) ) 384N

. Auilial) g dug8al) CaB) gal) Cuil ¢ duall 13 B g

ey (QW)
Article 1464 NCPC , aliena 4 , Modifié parDécret n°2011-48 du 13
janvier 2011 - art. 2 :
¢ ... Sous réserve des obligations légales et 2 moins que les parties n'en
disposent autrement, la procédure arbitrale est soumise au principe de
confidentialité ° .
saaly )
* Emmanuel Gaillard , Pierre De Lapasse : Commentaire analytique du
décret du 13 janvier 2011 portant réforme du droit francais de
Parbitrage , Cahier de ’arbitrage 2011, p. 263
* Ch Jarrosson , J.Pellerin : Le droit francais de I’arbitrage aprés le
décret du 13 janvier 2011 , revue de ’arbitrage 2011 , p. 60 et s .
. &‘J )
* Article 1506 NCPC , ali 4 , Modifié parDécret n°2011-48 du 13 janvier
2011 - art. 2 :
‘A moins que les parties en soient convenues autrement et sous réserve
des dispositions du présent titre, s'appliquent a 1'arbitrage
international les articles: ....
3) 1462 , 1463( alinéa 2 ) , 1464 (alinéa 3), 1465 a 1470 et 1472 relatifs
a I'instance arbitrale: ..... ¢
* Article 1479 NCPC ,Modifié parDécret n°2011-48 du 13 janvier 2011 -
art. 2 :‘Les délibérations du tribunal arbitral sont secrétes.’ .
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ol ) (38 g5 W) Ll g Al s Ay el e ) Qanal) il ¢ gkl
G5 g A AY o) asi cua B (D akatl) M) B Lgal fia) o da) e
W dlatis) AilaY Adlala dppand B gy L) Ly g2 Lals e L el Lgal i)
g A L) Lapes ¥ il JUal) (ylamy Aagds aSay gl il ) (381 63 Allay
VAAe ale jaladl La ) B 8 G by cilidin) daSace cuas) 288 ¢ JpLiad L
Aol aasatl) B Ay pud) lase aga g Jada o) 3 P Alita / Ojjeh A (a ra
b 9 A g Lped) il | e ) iy Ll ) piina LedB ga Gaillard 4 8
O aSat €135 Lpall) ailhy Juats o (M ol i) el gl o gilal b A5l

sl Q)]
* J.Beguin , J.Ortscheidt , Ch . Seraglini : Un second soufflé pour
Parbitrage — arbitrage international — a propos du décret du 13 janvier
2011 ,JCP G 2011, p. 467 ets.
* Y.Derains : Les nouveaux principes de procedure : confidentialité ,
célérité , loyauté , in le nouveau droit francais de I’arbitrage , Lextenso
editions , Paris 2011, p. 91 et s.

ey ()
Ch. Jarrosson et J. Pellerin : Le droit francais de ’arbitrage aprés le
décret du 13 janvier 2011 , revue de ’arbitrage 2011 ,p. Sets.

. &‘J (Vé)
Cour d’appel de Paris , 18 fvrier 1986 , G.Aita .v. A.Ojjeh , D.1987
.p-339.
¢ ... considérant qu’au soutien de sa demande reconventionnelle ,
M.Ojjeh fait valoir a bon droit que M. Aita a, de mauvaise foi , porté ses
critiques de la sentence arbitrale devant une juridiction manifestement
incompétente et a , de ce fait , permis un débat en audience publique sur
des faits qui devaient rester confidentiels ... ‘.

sl Q]
E.Gaillard : op.citp. p.153 et s
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AL g elal) 58 5 Auala sl lasal g Axd) AS gall Aagall 3 gan aSaall AdllAal
Al Al g Acadiall JUay) daal je 3 0 Ojfjeh ed) Gl JlBally i A alad)
daSaall @y Jadlly 9, Auadl) galall o gl )l go o il Alita 2]
Sle) Ay gl jolak Ledh ga Lllaa Ofjeh el (a gilly Cuiab g dxaf jall
9 b dpile duda B (AL U 8 axial) cudallh 4 pead) Tasa g g due 3
oA A ) iy ail g
Bleustein et autres ¢ / Société True North Inc. et 4x&d b L
Ll 8 B ol il AaSae cul@d (Y §ociété FCB International
Gl 2 Al AaSaall iy )3 L dadiall daal jall 1444 ale alall
dpall) by Juali g, 4 peal) Alsa (& Gl 8 Jaay s 582 J gy Jually Lah
) s (A Alis Blommberg 4S9 JMA (4 True North 4, sy
A gan S 118 G b B A ) AaSaal) (i siald Publicis g g1
A daps 53 (ald ¢ ) asadl) ¢

ey (S

* Trib. Com.Paris. 22 février 1999 . Bleustein et autres c / Société True
North Inc. et Société FCB International ,revue de I’arbitrage 2003 ,
p.189 ets.

* Cour d’appel de Paris , 17 septembre 1999 , revue de ’arbitrage 2003 ,
p.194.
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Société National Company For Fhishing and 4x&8 3 L
Marketing ( Nafimco ) .v. Société Foster Wheeler Trading
ale Jaladl La 8 3 G by ciliti dasas caaa 288 “Company AG
A (e 2290 g Sfi) 89 il l0 BaSTa Ay put) T agaa g Ld) Yoot
Nafimeo duall) 4 pdd) Lo e JUbny) daa) pay dpal) pild g Juaii | il jhaY)
Aol il Ad & e jalall asSadl) AN Mk Y Y el YA Gl
AS A (i g L el (paSatl) U o) Yo 0 Y Glgada ¥ gl Gu b
lan) cilplaal Juara ¢l (gladall 5 Y44 Ll Y7 &l Foster 4 gead)
08 sl Alle gl pladl LT 5 Al sl fase AGISAT 13 5 Lt 3

sl (Q]
Cour d’appel de Paris , 22 janvier 2004 , Société National Company For
Fhishing and Marketing ( Nafimco ) .v. Société Foster Wheeler Trading
Company AG , revue d el’arbitrage 2004 , p. 649 et s :
¢ ..... Considérant que la société Foster n’établissant aucune circonstance
de nature a avoir fait dégénérer en abus le recours de la société Nafimco
et , par voie de conséquence , ne caractérisant pas son préjudice , sa
demande en réparation pour recours abusif et dilatoire est repoussée ;
Considérant que la demande de la société Foster en indemnisation pour
violation de la confidentialité de I’arbitrage par suite de la production
par son adversaire dans le cadre du présent recours de ses bilans dont la
publication n’est pas obligatoire en Suisse qu’elle présente en liason avec
le caractére abusif du recours échoue par voie de conséquence également
, étant par ailleurs observé que la société Foster s’abstient de s’expliquer
sur ’existence et les raisons d’un principe de confidentialité dans le doit
francais de D’arbitrage international quelle que soit la nature de
Parbitrage et , le cas échéant , sur la renonciation a ce principe par les
parties en considération du réglement applicable choisi par elles .. ¢ .
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32 Foster 48 & cudta Julially | apSatl) Glad) g cilld Jaad g 3ol pl)
9 dohatl) daa) jal) o LN pual) g Jlanl) e Gl sail) 1ol ki) g daa) yall
AS i o A (e Ay ) Tl rialdil) (3,800 G0 gl ol o g Ay gl
iy A jla Ll atal) g Lgdid (e dadall daa) jall ge cilaglaa pdids Nafimeo
OIS Y Y oy LY daSaa @i 88 | (s ) AS A 38 e (938 (pa LBDURS)
. Foster 44 gllal (ay il asal) g JUay) daalja ¢ Yoot JoW)
Abany e JSd Ay i pinal) () alaal dacay ¢ A ) Tae o) LY
9. Adeaad i) g Al gt yl) daal yall 3ok alaie) PA (e de g pdial) 4allaa
Uibal) g ¢ A, &y e g Auda B ) gady oy () g £ LTIy LA (S 13)
. Acadiall &l y ity Ac i) adal ) AN Loquin &5 ¢ oMo 4pkdll cilfia ¢y
(81 sks Al cillana quay Aliaiiall g - Ay jed) Jase Aillda Lt 48 jal) cagl
Lasa Jasi )5 ¥ - anadl) (1 Lgale Jeaatinn) anSatl) jlualy dald 53 ) gdia
O 13) AT i) cpad | daal jall kel @ g pdiall g Aanadl) guldall o 448
aldal) ) Y, £ g sda sl Slas Lalia g Culdiacal) gl ()8 ¢ La Gl Dlad dllia
La (389 Aalluas dilaal sLdy Lay 3l dral pall uabial )y Y daa) jall £ g pdiall
il alial) asa O e (3823 ¢ Loquin @l ¢ saaY) (e OB | Luaiia 4
ULl s of) L8l IS8y M) g L) alal pllanall e gAY Gay (luae
O8 JOUN AilSa) () G gty gl )RS | ABEEY ol ialy Ao i Slaa) gl
alad dides Jualia pany A M) (TCC aldii ) dainal) sUH e daglil) 45 pudl)
Laldl) 3] geall A Aol gl clad i) (amy o130 Juaglill a Ui Jding 149 A
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A ) ) il Gl Y g 9 Aga G Ade U g A el Tasay ) oYL
LD A0l Lga (e AT o155l (b ArasSal cilatiu aladind Ja

galadl @thuujma.uuihu‘i\ pabd, 188 ou gl ;L«'Aﬁ\:‘.ﬁl_uﬁ
. doassatl) sl A

Al Trade Finance Inc .v. Bulgarian Foreign 4xad -8

i) e Y) L gend) Lilal) dasaall cuad; Trade Bank Ltd ( Bulbank )
259 S O 8 v gy gaad) O SIRY (B 7 sae oy pently (s )33 3 g
Nl LB e dllea 4oyl ) e £ 340 il ol CiiiS e Lalall Cilida ansal)
Apadl) pilly Juati g, ) Lpaal) cip) 2Y) palic Calida (py Culilll s2a
iy Jaliiu) Bulbank 48 & 1 assadl) ) AT Trade Finance 484 ¢ sabs
OSIAY ahal) £ pdad Baly M) g g psal) G Bl ade b g i ek
g Laa A1l pansSalil) Al e gadalll Gl gl ¢y g3UAN 3 LN 4 ()93 (5 gleaalll

ey ()]
E.Loquin : op.cit p. 335 ets .

ey (S))
Al Trade Finance Inc .v. Bulgarian Foreign Trade Bank Ltd ( Bulbank )
, Cas.n.t.1092-98 , 27 octobre 2000 , revue de ’arbitrage 2001, p. 821 et s.
¢ .... It is likely in many cases that the making public of information in
arbitral proceedings could be viewed as a breach of the duty of good
faith importance on the parties in relation to each other . In this
assessment , great importance should be attached to what kind of
information is made public . Thus , it is , for example , likely that
information touching on the operations of the parties or its explanation
of the action in the arbitration dispute may normally be regarded as
more worthy of protection than information that concerns purely
procedural issues of a general nature .... ¢
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pldii Jlas ) Mally g g2 geal) ¢y 98N (g) aSatl) jha (1 gilE (pa UEDUR) Allauas gl
L) e e Lal ol g sl Jal ¢ Baadiall aadl dgalat@y) 4ol antas
A (e cilef e )8 dasal) Al e e V44Y 1N 0 fy L
e | g1 ama Cpad dadall sl aY) JlaSing @iy B g o138 Bl leiada
Mealey’s 4laa ) 8 AT Trade Finance 484 Aiaa Jujl ¢ i3
&3 8 e Bulbank 4S& o jisld | 45,538 [nternational Report

VY b, assanll Al Uy cppaSaall (e cuth g canSadl) diall Laalh 1B A
Bl lgiadea Jga gl 8 8 dasadl) Adgl) cudad ) 144V J5Y) ¢ gils
A d car®id Mg 33 bl (bl d g Bulbank A4S~ ot ) 530
) samia GpaSaal) O Ao Basdia Al assail) ) 3l JUas) 423 se Bulbank
daSaall )8 ¢ VAAA Jg¥) Gyl Ve by . aasad (B 2909 Qg £
AT A8 ddlaa ol Lgd g Allaa anSall ) 81 plad) ol 5 giua] (@ Auilaiyy)
G (anSadl) LY (e oY) AS )l )y & pad) 2 94! Trade Finance
pasatl) gl ) M Jal M g ke M Babl o ged) (gAY (B Ay sl 01 9 Ag
Aainall axSadl) al3 8 ol g (e 3 g g adad AL AT 3 e ¢ 4l dga e
o Ay B Baly oA (g gead) AN ) Bagad) iy 4 peally ol Y 0] I g
O Al dia 13055 Y 1p Ja e 1) dpasSadil) il jaY) Liaa g galdd) Glagall
Yoog o ) Al G o sl Gl e Jaad Jla B ) Ly 38 4 )
O (AIAY) 1A GG (a paas Svéa Ciliiiu) daSaa cukabd ) ¢ 1944 )

ey *)
Mealey’s Int. Rep.vol. 13,1998, n.2 p.B1-B6.

ey *Y
Mealey’s Int. Rep.vol. 13 , 1998 , n 11 P.A1-A10 , revue de ’arbitrage
1999.670 obs .L.Burger
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rasaill U B e a) il 4 pud) CiiaSAT Trade Finance 48, Jé
asa 1" Ca Luallil) Sy 0 (S maaSall) jlacal) oL cila glaal) jdd of B ina
G #ad) ¢ Wgal g oomal) e (ed L kY S8 (e ) aY) caal o) 1 daliiuy)
O Ule clagiaall a2y Al Trade Finance A4S a3 ol assadl)
o i Cuad ) Ay gend) Llal) daSaall ) Bulbank 48 pd cilad ¢ M 4
o sialy Uasda ajda apSail) Gl pdal aal jldie) Jlga aday Yoo Jg¥1 cppds YY
ol 3929 pdny Lgdh ga Allaa Aabil) 038 Jga Uirsa il laY) (381 63 Jlash ) 4 el
pasatl) aldii 8 i £LB 81 (o o gl 2l B ) aSatl) B Ay pud) S g
aaldally La JB5 dga g (e Juai A Y4 Balal) daldy eanSail) aid) 4) Jaf 53l

. Apassatl) cile) AY) Jaa & e a5 dpansatl) ciluadall Galdl)

Jarvin sReid <3 le sad Ao ¢ Ga e g g AN W i &Y

s ged) ¢ 9ILBL aSanl) ail) £ puad dpaia Allca dgad O psgda € 9l S

e Gnbil) cal gl O PBU o pall JLEAY) sl g asadl) e a ged) (S 3 0l

S Gbilll Gl gl Bl mdl g g e pad 3529 (e ol easal) alll)

By Jo gadil al gl O gl Laal julaa g s sabia Jlad) dgad i ¢ S8al)

yaal) (g2 geal) ansadl) I8 ) gna e aldd) (L gal) ¢ gIAN (ha D) da sl
RRERELEWEL

ey (G
Mealey’s Int. Rep.vol.14 , 1999 , n.4 p.Al et s

. &‘J (")
S Jarvin , G.Reid : The Decision in Bulbank : A comparative View ,
Mealey’s Int. Rep.vol 16 , 2001 , p.30.
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p9gha 4 e (b Lidla ¥ gt salgia) (e ld ¢ (1) pladl dgal — (ukdld
Lapa (A oS 9IS s L) Jrana g AN ) Cilia g asal) A 4 )
&y o) 30 299 5 Sladal) Ao pae Baeld (el Cia (1
Lage (S all a3y ¢piilidie (pillane Lad jliicly 43la laa g anSadl) cilaiiu

c AY e YL Lagha JS 52 o Jalal) Aald)
et al Esso Australia Ressources .v.The Honorable 4xa3 i
4 peudly il e ) Al i) Lilall dasaal) cuad Sidney James Plowman
daliy il — 4 ped) (6 — Ll L ga dllna apSail) dhnl) (B e o) JiS
Lnansat) Jabu g¥) ool S adg L i A1 oS " dpassal) cule) il A Dla A
Od a Sir Partick Neil s 451a)xi ) 5 oabad Joa cliladl) eyl

.. " Fortiers os) LaS "9 v |4 pul) gldad (e 598y dmy o . " AN

. &‘J (M)
Esso Australia Ressources .v.The Honorable Sidney James Plowman et
al, (1995).128.A.L.R.391.( HC ).revue de I’arbitrage 2001 , p. 821 ets .
Antonias Dimolitsa : Institutional rules and national regimes relatibng to
the obligation of confidentiality on parties in arbitration , ICC
supplement special bulletin 2009 , p. 9 et s .

. &‘J )
Sir Partick Neil : op.cit p. 289 :
¢ ... any party to an arbitration in now enabled to run up the flag
labelled ¢ public interest ¢ and to claim the right to ( or to assert the duty
of ) communicate to the public at large confidential disclosures obtained
as a result of the arbitral process ...’
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o) gaa (AN A ) g ) il ol slay) g) g g Silal
Ghaie A At ¥ g Lgsd il 4l 5 KAl i glaal) L. " o Reid  Jarvin
e (b ale Tasas Al ol g L) jialy Al & e W) R B dasaall (Sl ke
2480 3¢y ary Dl J g daia) LA, Al by Juati 9 (M) 1 autal)
Crials (fi3a g (eabal) SLad) J glad (G palliana (i p pall (eaulal) Slad) oo
AasSal dna) yay B jaiianal) dgad) ddiaily cuaadli Ly ) 58 AN 5 8 48Ul o 5500
I8 el asalil) Jlucall s, dayrall 3 gial) Bz jdall panSail) Al faliia)
cilide 5807 9 dmal je A e ¢ AL glpia (e LMY ¢ ) i) 45U
OaiS il al) a gl Aol dpabiatify) cla glaal) Liais doasiall cila glaal)
sladl) alaf (5 goay aalid ¢ Adlaal) oy Y1 AAIS g LYY Ol 08 g (i painall
dafii cuath AN 4l g ata Ao Juasiud Esso 484 gal fie) ) hgl
G A giaa de ) gall S ) (e (g (il L giS8 AN o1 LALILGY) dasaal) (N
Jraaiia) ab cila glral) (il Ll ga ddlra i) ) 9 s s () ilaglral) agaks
Ltad) Aasanadl Lol , ) (el jlal) B 4§ gal) S pid) (e Lgle

. &‘J M)
Y.Fortiers : op.cit.p.134 :
¢ .. Esso Australia Ressources .v.The Honorable Sidney James Plowman
et al crashed like a giant waive — a veritable Australian Tsunami — on the
shores of jurisdictions round the wolrd ... ¢.

ey (G
S.Jarvin et G Reid : note sur ’arrét de la cour supréme de Suéde , op.cit
p. 831 ets.

ey (G
Laurence Burger : : note sur ’arrét de la court of appeal in Ali Shipping
Corp.v.Shippyard Trogir ( 1998 ), revue de ’arbitrage 1998 , p. 593 et s .
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el st GalAd) anSanill Al Al ds 4 jud) jliic) cuad B A) il
O A yina ol ) asSalil) Jlacal) (Gl 3 Adalial) cila glaal) jéait glaal)
A8, Adba A ot 9 480 ) galy oty L L ¥ s (o (O By Lgulany
Ol ALLAY dgald) Ladl ) ansadill Aaldl) dagudal) o Lidat) daSacal) (s y ) 8 i
el ol YY) (e pand) dpaing g dga (e 4 pendly Lal i) paSatl) GUIY) B
Jhuall 53 gdiial) Adladl) cillad dadat) o) 3Ny g Akl b 25 galall oSl
& oy il oY) adal Aa gal) Qo) i el o dagd | Al g (e asSal)
BaY of an g, Ay ) Tapal calua (9508 (sl a2 g3 IS 13) Lagh Giay ¢ aual
dietd ) ohail daldl) dapdal) (pa dalitio) AiSaY JLdl ¢ el 138 Gl
138 o)) LaS Cile) jaY) &g oy (e al i) Baly al ) 5081 G g8l o aslé ausasl
O g ) A £1340 i) ol deUaiadd | arSarill A 00A) dagdally Jai 4 Y 529
g (o puSal) (L) (B 7 gda gy 2y 1SR Jia ) 3) pSal) il ] & s
A 9 B el g g Rl Gy A Ad) A Al daSaall Gy e g A
Scall L) pualial) Ao MY B ddle dalaa dalad) gf 00N Cil jlaY)
Ol Cra LS &) 9 813800 Arinall GillaY) aaf A1 gall ¢ oS5 Ladie dualdy (panSall)
Gl | Adlad) dalaall dlend gy pa sl Ao lad g i) iy o)) callal) 138
Dol O Grany A lll) 9 Ag il ) ) CATAS A3 ) AaSaal) (i
Ladlal) dalaaal) i 130 il pdal iy ad La Lgal) & oLl Jgoua (AL g il g}
ais Pongracic-Speier sy cudlal) (e 4l ¥, ld @ld Cud L £ 304l
A g s a2 g 5 Al i) YD (n a1y ada 1288 gl g5 ) R yaas
1 Jat 5, Agall (g Lol apsatl) B cilp) A 4w cilpiaila gl rand

ey *Y)
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S Gy Ao L " 1S el Rawding 9 Paulsson <idge ) - La
B (95 Laie &y puully Ll 1) by Sl 5] (s Uisenn 03l 38 50
i ga O A ddaldl 1A 5 LY il (O asad ) 35 B Gl dale
Ca @813 i i 5a Toohey (a8l (S 3] ¢ plan) pudga (S al AaSanall iy
Tal&) Aalal) ¢y Ll Uil Ui i La) 500 o Lol &y puull a1l 413
Cleliiay as) 8 g ¢ galaa (e o) g pulad () g 4o il S Y) (uadly g ansaill

L Ee 33 Gig il g clidaall

M. Pongracic-Speier : Confidentiality and the public interest exception :
considerations for mixes international arbitration , 2001 . www.cfcj-
fcjc.org
¢ ... decision recognizes that there can be legitimate reasons to override
expectations of confidentiality , but fails to set any real parameters for
the public interest exception , and fails to provide a well-reasoned basis
for the conclusion that , in this case , the public interest demands full
disclosure of any and all information arising from the arbitrations ... .
. &\ 3 (D)
J.Paulsson , N.Rawding : The trouble with confidentiality , Journal of
International Arbitration, 1993, vol.11 , n.3 :
¢ ... when a public entity participates in an arbitration , one must think
twice before making a blank assertion that the agreement to arbitrate
implies an obligation of secrecy : Public bodies are , after all ,
accountable to the public °.
. &‘J A"

* Laurence Burger op,citp.595.
* E Bertrand :Confidentialité de I’arbitrage : évolution ou mutuation

apres ’affaire Esso / BHP .v. Plowman , Revue de droit des affaires

internationales , 1996 , n.2 , p.169 et s
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Commonwealth d’Australie.v. Cockatoo Dockyard Pty 4uad L
Lgdliaiy (1) Apasatll bl ) (8 A gb cilalat ) W 9y g OB Ltd

by Juati A ud) aal g dad a8 sl Pongracic-Speieraas
~Slall ol 9 (Codock LY Y)Cockatoo 48 di (pm adldll £ 5L duzadl)
Ll il 0 Cockatoo 48 yd cijalid « 144+ 5 VAOY al g (| () i)
climat Ay A, ) gL paa apdil Island  Cockatood 0 La
Al 93 el Lp el Al A (e Wl ade quay g ¢ bl ¢y A0
s L | aasatll ) L) el cilad ¢ 3laY) 2 gBe 2 g8 (ary o) fia) a2e (e Lgdliil
Gl e il 4 e ¢ giB ) Ialia) g ¢ Gmbaial) aa Gl ¢ anSal) Ll
o B g e Al il Ly cilaglaa e Jgaad) ¢ VAAY alal ) i)
A 01 8 B a8y o) ataal) (aCockatoo A4S & cllda ¢ JlBally | 3y Jal)
ol AaY aygal) aSatll ) AN jgaia e | (5 ladl) aSatilly Aluatiall Cila glaal)

. &\J ‘"
* Commonwealth d’ Australie.v. Cockatoo Dockyard Pty Ltd ( 1995), 36
N.S.W.L.R.662 (CA).
* Laurence Burger :op.cit. p.595.et s

ey (G
M. Pongracic-Speier : op.cit.
¢ ...Thus, in light of this finding , which clearly draws the link between
confidentiality and the highest form of substantive law for a public actor
(its Constitution ) , it would appear that Kirby initially underestimated
or misapprehended the nature of confidentiality issues . Confidentiality
and disclosure are not simply matters of procedure , but a more
complicated mix of procedure and substance .. ¢
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New  Laladl daSaall alaf (5 g€y L) il coaads (9 fadinall cile) jal) 4y
2 By AN e 4yl) A1S gall dagall aSaal) jglady 45 ,Xie South Wales
qudhal) 3 Lalal) dasaal) <y 88 | A gSal) el 31 5 (3o8a (b djllaia o 4504
A gdal) LW daSan Ao GlS M) g saal) Jpad) | L) i Addilio
daliall g ¢ gaSaall L jaual i)l ) A Aleator LS 13) La A8 i (b el
9 paSaill Lauad Sanall o) guw cilaglrall (lang Jga 4yl sl o s BN
L i of Albada Gada JAaS g e ally Al oL i) 1Y) aal (e dadial)
s Jadlly aa gy (S 1) L agant CiLTLY) deaSaay (2 0y ¢ elld o dladd
Cra Al ) Y AN daal ja g aaSadl) B JAd) il glludalill ey (A gil8
Cila glral) Ay o £13) aSaal) clbadia i 48 pa clag¥) Jla 8 o asaal)
o Ol gl gl ABUIELY) AaSaal) bl A8 | ansall) s U i JaY dasial)
—Ess50 4uad g (a Ga g 2 — 1890 O pma YV &l jalad) La )8
Lpasat) col il At it angal 3LiS) 3 a9 (e a il Lehadlua Adles
arSaill ABNe Y Jilua 8 Aliad g Lgs JS gall dagall 3 gan aSaall jglail 3 jalall

. &‘J (4%)

Commonwealth d’Australie.v. Cockatoo Dockyard Pty Ltd ( 1995 ), 36
N.S.W.L.R.662 (CA):

¢ .... Neither party disclose or grant access to : any documents or other
material prepared for the purposes of the arbitration ; any documents or
other material whether prepared for the purposes of this arbitration or
not , which reveal the contents of any document or other material which
was prepared for the purposes of this arbitration ; (a) any documents or
material produced for inspection on discovery by the other party for the
purposes of these proceedings ; or ( b ) any documents or material filed
in evidence in these proceedings .. .
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Yo dpasal g0 B ik A gSal) 008 Laade ¢ A SV 6l a5, L
a9aa A Ay pudl Gl g Ble ya Lgale (i yil da B g A81S)) Adalidd) aSaal) elliag
Jie) ¢ alaiadld 3 pdial) Ll (a9, dcdlad) Aadiaal) dglaa 4 gSall J glasi La
A0 g a5 sl g 00 Mgl sy Ly pne A ) s f LAY
i ) Al Ll sl 2yl 1Y) ngel
Je L) Ao plida) 8 Jaada JiS) A8 ga (B ¢ S uaY) sl Agat — (il y
. eaSadll jlasal)

United States .v. Panhandle Eastern Corp et al 4uad -8
aSail) gl ja) o8 g pmdl aaldall VAAA ale A8 yal) A jasl) dasaal) Cinin)
(a3 aaSat Al ) )l (G sl g asSatll (3] (e Jrar gl (g el
AS pdd) ) A e Ao gSal) (s palia qulley dpadl) aildy Juati g, o3 Baly
O i (B (g a assaty Juali Claglea g il i85 Panhandle S Y)
Ol daSaal) &) 488 | Sonatrach 44 ja 4S 44 9 Panhandle 2 325 A4S 4
S al) dgad) o LaS ¢ Ay ually ol AN i o dpagatl) AaBiY) g pasSatl) liTy)
il bonal) g aded 4l giia g A ghaa adl g3 5 cilaad) 2539 Ao Jalal) ad ol Lgule
1A by ¢ Aty OO0 akal) cila gleally (380500 Gad) 4 gSal) i) ) Laa
$ I apsail) B Ay sl Jga ale e aga gl Aeda LS e gy LaS ) AY
s

. &\J 1°)

* United States .v. Panhandle Eastern Corp et al ( 1988 ) 118.F.R.D.346.
* A.Brown : op.cit.p.976 et s
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e s e da A g i ¢ Aot chanisa) Al laao
i) cile jlia 4y g gl S pal) dgadd, asSadl) jlsall B Ay pud) Jas)
05 b apatl) ciloth Calida 48 g )30 ale Jaw 434 O aslaall (ped «CIRDI
e AL 5.l B slawd 58Il ale Ciiagy il 4 el g AGLud) ClasSasl)
¢ 13N i) pdal A88) ga (pe ey dpanSail) il ) AN S audaion Y Sl o (e
Aalal) Lo gl gl 8 Ale g SN Anga A (ra iy 4B 4] Y
A e g1 3 il i aandis 38 pall &l S ¢ LaS paSaall g (e Baainal)
¢ clyibaay) J25 9 Foreign Investment Law Journal 4laa 8 agdl ) %
dia (B 5. masatl) )R il il Y 38 (e L gha (5% La LIS 38l 0
Journal de JUie s A1 claa B o i aadl) aobitu ¢ ) A i ad,
a0 g8l (e cildliiia il 38 jall pakaiew dlld (e Sl | droit International
5 Y oy Ao Jaaiy ol Jla B CpaSaall Jo e Bainal) Ay gilAl)
s il Bas Y gloaa 38 jall dglia) (e Qualid JloadWl 9. agld) 5
AR PR

sl (G

Ladad) o ¢ laliia) cile jlia Ay gudl A gal) 38 pall AlBra ciali anSall] ; cppdana sty Sl
bl g ¥e pac 1990 4 uisuy) ¢ il Bagaall
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Y Soc Amco Asia , Soc Hong Kong .v. Indonésie 4xuad
= A ) Alle Al A e ) Amico AS a8 Cpiall e U
o= Jsaaly Ameo ol s dopasSatl) daaal) (ha cullay Ly 950 Coati 3) aySatl
La ki dga g o ntl) Lgildi (e Ao a 451 9 DAY B L) Al (e a8
) Y 3 g O g (i) A pead) 7795 S Blias arSall) Glsead) z LA
(A gSal) ApagSatl] Aiggll i) ¢ VAAY S (g8 4 iy 5, Apagtadl
£ 54 34 444 i Foighel s Rubin ¢— JS & 9a¢ 9 Lsi) Goldman
gl S O Gt (i) a9l Ll ) ) a3l (0 ¢Sy ¥ DA
93 LaS ApaSatl) Aipgl) aiiat ad c dle g, Ly gall LB b Lgdhga oy
Ay s (o) (bl il (b 5 A el e () A 01 cllinal)
o L gd)

. &\J V)
* Soc Amco Asia , Soc Hong Kong .v. Indonésie ,Clunet 1987 . p.135.
* E .Gaillard : op.cit p. 157 et s :
¢ «... Enfin , quant a DPesprit de la confidentialité de la procédure
arbitrale , il est vrai que la convention et le réglement d’arbitrage
n’interdisent pas aux parties de révéler leur affaire ; il doit étre obervé
que les artciles publiés en Indonésieont donné aux lecteurs plus de
détails sur la procédure arbitrale que celui publié dans le Hong Kong
Business Standard .... .

yay  aalaiiile fudeilall Sigse ) haee



ple e dgamars 9 ayalliama 3gamass (YA oyl y 04 suall

asSadll ) al s %) 5 (YKlockner.v. Cameroun 4uad b L
A a8k VAAY Jg¥1 G pdd ¥ fruliy Caumalsl) 4y gga llial alall
daa) oy (ALY (3o AN pali | g ) (any Apuld &l e Gadatiall g Clunet
Liall) O ), anSatl) A B dgaball mdldl) Gloally Lo jdda ) A Julay)
i Y 1A o s LgdT ) dgadl sdgd ) AN £La) Lpdad y 4l cadally 3 BLY
AaSaall ol b gud daliy JLiicYl 34T La 13) pLAIY) Aaa) jal (H gAY Gulady)
O A gSal) Aiall) cuna gf A88 | 13 ) BASM) pall g dus aall dgad) Ci gal
% 3,92 Seidl-Hohenveldern § s &) (a JS 98 g Luwi) Lalive
o pSall) Ay el Tanae dgan o 3 sl
Waste Management Inc .v. Etats-Unis du dpad (224
o La JSpal) Ui 8 aa gy Y 4d) ¢ gaSaal) ) BARB/AF/98/2 a Mexique
s ¢ Gl Y @3 Gy ARB/AF/Q0/3 by dpadl) 8 g 4 pudl cal o
OV ) Al e g g ladall gty

. &‘J D)
* Klockner.v. Cameroun , Clunet 1987 p.164.
* E .Gaillard : op.cit p. 157 et s.
* E .Gaillard : La jurisprudence du CIRDI, vol 1, Pedone 2011., p. 162 et s:
¢ .... Si sévéres qu’elles soient ou qu’elles puissent étre , les observations du
tribunal ne peuvent manifetement pas justifier en elles-mémes
I’allégation ou méme le soupcon de partialité . Leurs termes et leur
répétition traduisent simplemnt la haute idée que le tribunal arbitral se
faisait des devoirs de coopération et d’information mutuelle des parties a
un rapport juridique de ce genre et refletent une conception morale
élevée .... .
. &‘J 19
E .Gaillard : op.cit.vol 2 p.745 et s .
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North American Free Trade 3\id) S sl g0 jad) Jall) 48185 dgad
Aaiall puladl) pany Lgia V) Juadll & clial a8b 4greement (NAFTA)
Cilrasail) A b dfilacuse 201 88 (389 T Al ApaSadil) Cile) Y Ay
SICSID 4 i) il Juial) 4y gl (A gadl 38 jall prfal s b Lgda dualdl)
) Al Lglina g ) anSalll A ) B g JCSTD 3 pall Adliay) 1Y) ac) b
il al 3l Ao liasa paili al Wbl ¥) CNUDCT (Al g lail) ¢y gilall 3aaial)
LM A XA
Metacald Corporation .v. Etats —Unis du 4uad -

éJléﬁ.“ M\@%th fisa 3 g g il daSaall Cuad «Mexique
el il ) A aad) 5 Al b cilaiy) e g1 53 Gl i daauda A gal)

. &\ 3 )
North American Free Trade Agreement (NAFTA ).http://www.nafta-sec-

alena.org
Article 1126 : ¢ 13 ...Le Secrétariat maintiendra un registre public des

documents visés aux paragraphes 10, 11 et 12..... ¢

Article 1128: > Aprés notification écrite donnée aux parties contestantes,
une Partie pourra présenter a un tribunal des conclusions sur une
question d'interprétation du présent accord.’

Article 1129 :’..... \.Une Partie pourra, a ses frais, recevoir de la Partie
contestante a) une copie de la preuve qui a été produite devant le
tribunal, et b) une copie des exposés écrits des parties contestantes .Y.
Une Partie recevant des renseignements en vertu du paragraphe 1
traitera ces renseignements comme si elle était une Partie
contestante....’.

Article 1137 : ¢ L'annexe 1137.4 s'applique aux Parties qui y sont visées
pour ce qui concerne la publication d'une sentence .
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LSaal) A8yl cliaatia) 144+ ale b 4d) dpdall) aildg Juati 9 (V) o 50
o el Al Jara 310 g s Lid A0 jadl) cildaat) 4880 ga e Coterin
Cmdhall uak GiLESS) I, San Luis Potosi 439 (& lSud) A48 4,4, ) ddhia
O cabgill o A4S ) AuSuusall da gSall & al ad gall A dalad) Jral ) (e
cialod) 488 ga Ao ciliaaia Latay Lgles 48 3dd) cagle ¢ Cpale aay, Lelas
A ) Ayl il gt « V94Y ale B A <all A jadl) Al
Cma Ay 9B g gal Ciida i g AuSnsal) 48 i) e Metacald Corporation
Lellas Y Lginilia )98 Jla Laa Juarall i Sale) Ao (paida sinal) Cadaad) Glsad)
e Jade ASanngall A jadl) Al A g cuaBg ¢ 1990 ale Aqlgd B, 1aaaa
i Lga g Lgdlae ¥ A4S jil) dnyliial dald Aty Un g i (pandali A pa¥) Sy}
bl Bae day | Akl A8 Had) (e A g siall dabiad) Y (e o i) Y
48 ) 48 Had) mie Guadaleazar Auie udaw (b ) ¢ Adal) adgl Lo
) e A pa8l) dca gSal) ) (g Sy paiih 0B gall (B (g )9l £y aidily Ll i
Cilp) Y e Alacdis Aald) Al Las | 458 pual) AS pdd) aca ad gal) dinl) daa
L Llles i daglia (e A0S el AS Had) piay el Ao culiaaiia g 4a D) Agiliadl)
5 Ol ol gl 9 A0S el AS i) G cilaglia Cija ¢ 1441 Al BA
A8 ) AS Al cug B 1 AAY AU gl Y s, JARIL Cisly Lal) ol
ABli) (3b g A palall Lgh gial Lgal fin) aiay dos jiia dlsal) 2ida sls oY)
(B Baraal) Al ga LAY (B Jud lsall ol ApapSal) Aigl) cuzid | NAFTA
¢ RN Gl ) | o aliaall Aalad) g dbaial) Alalaall 18 68 Lasw Y A8LESY)
Cuda b g dpassaiil) Adngd) i 8 Colombie-Britannique Ll daSaal) cdia

. &\J 0y
Metacald Corporation .v. Etats —Unis du Mexique , ICSDID .( 30 aout
2000 ) . Cas .n. ARB(AF)/97/1.
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o Sl lucall cilylay B g, A4S ) AS ) e G gail) dhsall Ao
S Ao jiia A0S el AS Al Al (5 98 SlunSall) da gSa cuandl ¢ 144V Jebi
Bl DA dalad) Clua &) Gy 5 Cpdlaall g Oradlacall ) Ay s cila glna
Ly o) b 8, 149V Gl V9 Al A AN (g i LS aaf 3 e cilas
) ondia (A gad) g ol ansadll B lada by & pual) Gl ALY & i) Wlka
1) dalidy Ledlae | (o8 4550 B uguay Cpatliall ey A0S jual) AS ) il g
a8 ) Gl Y (e Ll AS i) agoud dad Ao s LU Jlac ) odgd s

L7 agiy A8Mal) At o L ja dpdabll Ailad) LB (e (ASAY)

. &\J A

Metacald Corporation .v. Etats —Unis du Mexique , ICSDID .( 30 aout
2000 ) . Cas .n. ARB(AF)/97/1.

‘... There remains nonetheless a question as to whether there exists any
general principle of confidentiality that would operate to prohibit public
discussion of the arbitration proceedings by either party .Neither the
NAFTA nor the ICSID rules contain any express restriction on the
freedom of the parties in this respect . Though it is frequently said that
one of the reasons for recourse to arbitration is to avoid publicity ,
unless the agreement between the parties uncorporates such a limitation
, each of them is still free to speak publicy of the arbitration . It may be
observed that no such limitation is written into such major arbitral texts
as the UNCITRAL rules or the drafts Articles on Arbitration apoted by
the International Law Commission ..It still appears to the tribunal that it
would be of advantage to the orderly unfolding of the arbitral process
and conductive to the maintenance of working relations between the
parties if during the proceedings they were both to limit public
discussion of the case to a minimum , subject only to any externally
imposed obligation of disclosure by which either of them may be legally
bound .... ¢.
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Loewen Group Inc & Raymond .L.Loewen 4xad 4Ll
392 9 28U AL lud) ApaBiS AaSaall cuad b ¢ v, Etats-Unis d’Amérique
S G 2ally il ) daals A gad) (5 il ansadll A 4 yud) Jea Aasa 1ase
pay Apual) ail g Jaati 9, (17 Jakh (5 ) g pial) Hally Apuallly Alaiial) Cila glaal)
de jiia NAFTA 430 Lgialldal 4.8 jual) dagSal) s (g 588 4501 Ao gaaall
Mississippi 43 2 O’ Keefe 48 xa¥) A8 )dl) ga dpida A dallaa aley
Gl ¢ 1499 L0 A, Gl G Ja 4 DU AU (il e S d
Ol YY) L Aaant) ciludal) Lidlay 7 lawd) AaSaall (e A0S el Saaial) il gl
Lad) #1340l Adlaial) cilaglral) ) J gua gl Apilsa) Ao culdl g 4yaicl) Ao ganall
Baaiall cil¥ gl b AaSaal) cuzad )y ¢ 1499 Jolil B, Auladl) plgii) aic
O &Y < ICSID S pall Adliay) 4090 Aadaiy falite Adly Lgdd ga Allaa 4. ,ua¥)
oad ) c b LaS Apassatl) cile) ) cilaglaa o o ganl) allay 1 Ci) Y] A38) 5o
LD Byl ale a) Y Gl phaY) £ gady ALIAY 4uic)) Ao ganal) day )

sy (AR
Loewen Group Inc & Raymond .L.Loewen .v.Etats-Unis d’ Amérique , 5
janvier 2001 .

sy (AR
Loewen Group Inc & Raymond .L.Loewen .v.Etats-Unis d’ Amérique , 5
janvier 2001 .
‘... ‘... In an arbitration under the NAFTA , it is not to be supposed
that , in the absence of express provision , the convention or the rules
and regulations impose a general obligation on the parties , the effect of
which would be to preclude a government ( or the party ) from
discussing the case in public , thereby depriving the public of knowledge
and information concerning government and public affairs ... The
decision concluded by repeating the comment made by the Metalclad =
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(il
b o nibonia il * 9o ‘e
6 o] Rl oSl

) asSail) Jlacall 8 i pdaS dalal) Lgiluusa g 4 gall J g3 (531 A8

Ll gua g3 gaa J g Bas ¥ gleat 3 L) g dpainl) ABVal) (031 g5 D) 9 D)
oAl anSanl) B Saa) Badinall A jal) g ABETY) g A IAN () Aais)
g bad) 35l il alle A8 1l 055 Le Bale L) ade B Slatal) i yhalld
L ghat (g8at ) gal) gy (3B rliad Aaldl) Jgal) (e BaBlaiall Al gal) g yuS
G i i anSatl) 4y J g J1) La g Jaad) JU ¢ 3 e Ui, (g alaBY)
Lilaall Jal o JS (A 4 peud) Ao Blial) B ale JShn (g il g cils i)
) elida) Jal (e 5_aS 41500 Ja ghual 5a8latial) 4 gal) (ia i Laly diasSadl)
Aldiely Agaliad) cl goal) cudl g 1" e M agdia 13SA £ 3) , Ay el LgiDlalaa o
dasgal) g ¢ gl Bl g daldiowal) Apalill | o jai gaalail) ansadll & A 8L
e Jpaall A Gall g8l sluall g Cilialy) g Al aY) Jgmad) Ble) o g Bas )

. Aa gand) ) ga¥) ppaasi G 4 puiae Ao Lliad (8 Laga Aalal] Cila glaall

= Tribunal , namely that it would be of advantage to the orderly
unfolding of the arbitral process if during the proceedings the parties
were to limit public discussion to what is considered necessary ... ¢ .
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6 i) RNl Sl il 090
LS ¢ A Ual) A0 gal) Ay jLaiind) clanal) 5 ¢ sl Al g a3 A8
¢ gl axkadl) alle 8 4 ) gaall Cllalucall e i AT Bale) ¢ B LAY clw
Cxal i g palal el b Lga g il A ) Bpald o (Y b puall
dgag ae ) i) Cpdl) Auidlall as )y g LHEAN s ya Jgpa Bl g cunl Lgiran
A gal) ApasSatl) ciloma yall gy L (oo Con®) &)y pa g sl o ap L
e Jia (Bl (b " ABEAY 1 JLEEY — Ll B gl - Lgal s iy
J el Lglail dpaibiwal) 9 Asaal) 939kl g ABal) (e jad o 4 g3 dyarsas
9498 e Al ¢ AUl £ g g ) pall B4 g aggdall £ gy OF YL dages
Gl Baaiana ANSE) G900 (99 ¢ @B gl (B Jadal ¢ ca S B ab JLeBY B4
a3 58] Sl e o Al Ay g iy 1) s el I 5 00 b
LG

So%1 B i
6 s3] 5 Akl S il 0 § Zeiisil] Jodno 28
JUiy LS ¢ ogl g La sgdaa () o o Al RG9S B ghd Cid J&y « 41
¢5ﬁ$3A3"M"3cL§,\§JL§i 'u,é.&‘,uj"‘a;\”u%yuéi "aldd

3ca;\J3L4)g.Eéi " Al "3ca;\J3L4HQ§ML5§a9\JJL4m
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(xi g Bl g Ld) (68 o) B3 gal) ABAGY AalSy sl LaS Lgihila 4 ma g Lgy
@) gy la ¢ mima il o) Lgale 5 gl Dl Ao e B pead) Jra
L agdl A sgany 7 g g2 AN Ailsal

AalS (o Ay IS (e A A 5 g LlAG) prlbiaa ¢ LD
Jas ¥l g BIAY ale g duibpd) cNLaa 2 4y yud) GarBi g Transparency
9 il glaall (3805 40 ja Ay ey 9 ¢ plaia¥) ale g JladBY) g 5l B Y1 g
A8y hay (anl) g ciloa plaal) i o (g Lgashlia pou gy A8 aa Lgiiidle 5 Lgt ) 6
4 g pad) claglaeal) Ao Jgaalls stakeholders OLidl cilaaY mawd 4adidia
G958 Emag ¢ pladY) CaLASS) 5 cdualial) cl ) Al A g cagaluaa Ao Bliall
. asedl B yuna gdaialy 95 8 gie Al ga e glaall IS 1) (LG JaLdl) o) Jadl)

o Jgash (B (bl ga JS (3 MABAAN" o daly Al ) lanl) il dB

A AT Ganal 4nt) a8 ¢ aniall )R ILASH LT 48 jra g cila glaal

2 905 e Ly Comine | 518 ) gas JsY1 S 1o sgrand) 30001 Ll gt o

g1 52313 Jae il o1 Cra 330 e £ ra pBLEY) ilas s (55 5 Cisins
0N S g 55 Ayl 591 B Anid

:cAb(‘“)
LYAE (e e VAAT Qg ¢ pdiall ¢ adeY) g dall) 8 aaial)
:cAb(w.w)

5 A adal) ¢ g Aadall ¢ Byl B BALAN g ABEAN ;o ay S gl A daa ®
bl s pac YA Ghae gl
O ¢ Agalad) A al) G o ¢ A6 dagdall ¢ LHAAN B ¢ 2l o amw ¥
elila g YY Gac Yoy
S. Menétrey : La transparence dans ’arbitrage d’investissement, Rev.
arb. 2012, p. 33 ets.
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TLJ On G (8 dainal) BaY) Jand O o) gad sl ol i) ALY ¢ Uil
g2l (g jlaliny) axSadl) ale 8 x5 5 g, sgandl g Galalall i gdia 4y La JS
O a1 Al e gsall 8 cilaliiall g ddlauall g ggand) Ao Al b Lald |aay
At el S Y aasarl) L) (o il Lgd gland) g Lladl) (g die g pdia
i el Adgalld | pilpa o gl edibia JSdiy poradl) Gad daySal) alsal) o
G AN G ale o ) ggand) (98 O e LT ¢ dallad g dslaal) il
ey g, 3 ualaall A jhasal) ¢ g alaa Apadiil Loy 4l ga AR ) 4y juaal)
O ChdAl) Lgadily day i) gb Aualiy caaladll o Lafiul) asalll jlaally il
Jhall sl Cpancay Laa A8Daad) cilS pil) cilds ghada <l jlaiiadl dducaall 4 gall Jals
o) Aalad) il all o) aea dnald gmgalal) 3 ) geal) IS g ABAG IS alal)
O Al (s el assat)
i | & ulid |
o Mol $ ARkl Sl L33 § il ™ ol ” bl
Aland Bala Jy (488 plan) pud o ABAGY gad Joatl) 0 al ¢ adigll
Juan  Aedily Lgalal ) ) g sy 48R (G Gl ) (s (88| daing
"ded) oo AR AEEAY daa | " o L&) ) Fernandez Armesto

Lidola, ... " o = ¢l Yves Derains (= JS 4 da boayf 57

:&b(w.\/)
il 5 AT Ga ¢ b sS3all asall ; deas (g sbuas
:cAb("")

Juan Fernandez Armesto : The time has come . A plea for abandoning
Secrecy in Arbitration , Cahiers de I’arbitrage 2012, n. 3. p. 584 et s .
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M Jeremy Bentham sV " ... asSail) 8 jeliiia) casdl ab g 4 )
Sudbay) 5 Geulilll pliay | " AEAET) Aie) B g i e 3o gy
e AR (e AT cuila Jadas ¢ O 0 5aaal dpaskatl) il ) AN o ds g pdall
psadl) oLy o Ad il Lase antaill ale (8 Lglalis o A8ALN " a5 Al
a ke al g " 4 ) e g ) Serge Lazareff 4atiiy ¢ GuaSiaall ¢l Blas
Laba pasdil) | " ) ela 1| Ad gl adllien W Jlas ¥ 53 lail) adinal 5 904
ol g MV de Ual) Gl il Aaldd) cilibd) o genl) £3Ua) Gl g2y

. &\J )
Yves Derains : Evidence and Confidentiality in Arbitration , in *
Confidentiality in Arbitration ¢ , 2009 special Supplement ICC
International Court of Arbitration Bulletin , p. 57 et s .

sy o)
Jeremy Bentham : Constitutional Code , Book 2 ,ch 12 :
¢ .. In the darkness of secrecy« sinister interest and evil in every shape
have full swing .Only in proportion as publicity has place can any of the
checks¢ applicable to judicial injusticec operate .Where there is no
publicity there is no justice..

. &\J (! \ \)
Serge LazareffConfidentiality and Arbitration : Theoretical and
PhilosophicalReflections, publiédans le Supplément spécialdu Bulletin
2009 de la Chambre deCommerce Internationale.p. 81 et s :
¢ ...just think what would happen if hearings were open to all and if
requests, briefs and evidence were freely available in the media and on
theinternet. Imagine the situation if company accounts, know how,
reports of negotiations and internal correspondence were divulged to the
general public... after all, what do arbitrators want, other than that
their awards become known ? And what do counsel want, other than
that it be known that they acted in such and such a big case? This is
irrelevant to businesses. Their concern is to give their dispute resolved
discreet, in accordance with law and with that little extra
thatcharacterizes arbitration... .
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G Cilaa) gaas ‘_,a ag ) jga, " JPACRER ‘5311 Gary Born (s JS slaia
Alison Pearsal s George Burn s ' " .. 5agsdial Jgad) asSall
G dlaad) Lgile Ui 1038 4y pead) 90 4y gaay Lagis LB (e ) e (o ey )AL
Ll alaf (Gl Gl B ABEEY o) fialy ol gl 4dd || A ) cilid 4530
¢ 5 SIS pLAR) il cafioeal) Jaly Jealy Lash Lases ¥ (pana ) gl
uva_,&.hms”,u; vvaﬂmm:u&syzujﬁ‘mwdmwﬁuux
i (A8 Ll (g 5080 f—‘-‘bﬁ‘ué-'\“%‘-‘ﬁ&‘ ‘-F.Wﬂ’s“‘-wﬁﬂ‘
(aSal (Gl (o Clailacal) Ay (g Al (any B e o uaald) Y JUal)
(2 A jSal) 4B af ptia) Baltih AN 48N Lab ¢ il pda) <l ey (3
prsai ae) @ ¢ pandl ¥ JUal Ju AS 225 L gad o ¢ dury pdl) (a4 gualll
)] AL A0S jaal) anSail) Aman anald ao) B g 4y Sl 4slall 4nallal) dakiiall
O Sad | o) ) dge sall Ayl 1o g8l Ylae ) Ay pund) §glad Apilsay
qulb 4l) 2al oM TheAustralian Freedom of Information Act
dalaal) il 1)) assadl) jlucally Aaiall cila gleall Ao Jgaaal) ¢l iad)
The United States Freedom Of Information Act s &l ads dalal)
cile Juall s Uil 438 yual) 512y cle jlie Caliday Jgan il Jlaall goudi M)

. P\J (G}

Gary Born :International Commercial Arbitration, Kluwer Law
International<2009 , p. 2279.
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The Administrative Dispute — s Gagill gaay b4 asail)

. Resolution Act

Y ¢ Al Aga (e Lgankly ¢ Banaia g ¢ LAY dais) g dgal
9 ¢ A S aB) gall Lgsd Lay ¢ Aalial) Jiluagl) ciliday daiSat 5 903 3529 (8
lad) jall ) gudan g paSal) digd 4 gige cilliadle oty pll Flacd) 400 g (a
3 ) palinal) Glaliia (pa dpadlly dua 41 (0 S 8 pad) 138 Jialy g dpilal)
(Al ¢ dnal) 1A g ABIE dga cra ansadl) @l ) 8 Jdl g ¢ cadd) o Liaa
dod Lle 5 9 Jsall Co Ay b)) e Jiall 4 gl (A gall 38 sal) & () 3 LY
Y g aasanll dalaf duz g mal) il JUally dady jdd ) 2ety « ICSID s AY)
O Cilibiia (any iy La LS g Gl o) 488 gay W) AdalS ansail) alSal iy
Cilabanal) (g il ) slandS cilidaral) (any (e W jugdal 2 ol 3 g 41 ) 2
OV g Alatal)

. &\J 0O
* George Burn et Alison Pearsal : Exceptions to Confidentiality in
InternationalArbitration , publiédans le Supplément Spécial du Bulletin
de la CCI en 2009<‘Confidentiality in Arbitration ¢, p 89 ets..
* Michael Hwang et Katie Chung : Protecting Confidentiality and
itsExceptions- The Way Forward , publiédans le supplement special au
bulletin de 1aCCI en 2009 , ‘Confidentiality in Arbitration . p. 93 ets.
b
Jgabile g A0 o Wil sSiall g sall ¢ dena g gl

[QAR)}
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