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A. P. Dicey, Introduction to the Study of the Law of the Constitution
[1885]; Benedek, Wolfgand and Yotopoulos — Marangopoulos, Alice (eds.),
(2004): Anti-terrorist measures and human rights, Leiden;Boston,
Martinus Nijhoff Publishers, p. 56.
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- Noriho Urabe, Rule Of Law And Due Process: A Comparative View Of
The United States And Japan, LAW AND CONTEMPORARY
PROBLEMS, Vol. 53: No. I, p. 61.

(1) Benedek, Wolfgand and Yotopoulos — Marangopoulos, Alice (eds.),
(2004): Anti-terrorist measures and human rights, op. cit., p. 5V.

(2) Benedek, Wolfgand and Yotopoulos — Marangopoulos, Alice (eds.),
(2004): Anti-terrorist measures and human rights, op. cit., p. 5V.
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http://www.ahewar.org/debat/show.art.asp?aid=27620

¥ Cpaa Y O oAl (Baaiall aedl gilud) alad) i Sl (lie A eS ada L 1da Jadg (Y)
Vi el ) dgal ga 8 cuall B d Al cady Ul g (e OB cllld gag a6l Ao Gsaa
QS O g 1 sl JaBl ) e A sS cad (s AT dpuilia By "Ll (G giay i
Oy 3ota Llan g la Y1 Aga) ga (b Jladl) Jard) (s Laglosa ¥ 41 B (il g lagan
() Boda o camal) paall o (ldiSia W (e oy Ao Ul dld e (2l e 4

M h Y Agalsa (B LT ALY A 4 e LaiaY) Allaadl g Lk Rasall e (g 5 silly
The International Federation for Human Rights (FIDH)- Egypt. Counter-
terrorism against the background of an endless state of emergency, p. 7.
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(1) HCJ 7015/02 Ajuri v. IDF Commander in West Bank [6], at p. 383
{120}), cited in Judgements of the Israel Supreme Court: Fighting
Terrorism Within the Law, Vol. 1, 2008, p 150.

(2) See E.A. 2/84, Neiman v. Chairman of Cent. Elections Comm. for
Eleventh Knesset, 39(2) P.D. 225, 310 (English translation available at

www.court.gov.il). Cf. Terminiello v. Chicago, 337 U.S. 1, 37 (1949)
(Jackson, J., dissenting).
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(1) "The challenge for democracies in the battle against terrorism is not
whether to respond, but rather how to do so. This is because Canadians
value the importance of human life and liberty, and the protection of
society through respect for the rule of law. Although terrorism
necessarily changes the context in which the rule of law must operate, it
does not call for the abdication of law. Yet, at the same time, while
respect for the rule of law must be maintained in the response to
terrorism, the Constitution is not a suicide pact. . . . The challenge for a
democratic state’s answer to terrorism calls for a balancing of what =
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ale (laad 4y g puad) Al oY) cliladat) agaail IS g Ao jlaiall
$1) (2 gl ia) G0 Adisla gl Ay ) Al (e Ol geall (a2
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(0))
(0]

= is required for an effective response to terrorism in a way that
appropriately recognizes the fundamental values of the rule of law.",
Re Application Under S.83.28 of the Criminal Code, supra p. 287, note
11 at 260.

Hamdi v. Rumsfeld 124 S. CT. 2633.

"[B] oth emphasize the tension that often exists between the autonomy
that the government asserts is necessary in order to pursue effectively a
particular goal and the process that a citizen contends that he is due
before he is deprived of a constitutional right. The ordinary mechanism
that we use for balancing such serious competing interests, and
for determining the procedures that are necessary to ensure that =
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o) Al ] "' il ) Aadlse ddad il (¥ ¢ o padlipe (e (el g
el Y Cm @8 Y Al e Al i) oda ally ,""olh JY) Aadlal Sastal)
COia  bal) SIS o)) J cObeady) B gia Jo Adddlaadl g ol Y Aadlsal Alladl)
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= a citizen is not “deprived of life, liberty or property” without due
process of law... is the test... that the process due in any given instance
is determined by weighing “the private interest that will be affected by
the official action” against the Government’s asserted interest
“including the function involved” and the burdens the Government
would face in providing greater process'. Id. at 2467.
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(1) "it is essential that general policies achieve a fair balance whereby
fundamental human rights and freedoms are maintained on one hand
and legislative issues concerning national and international security is
preserved on the other hand. Combating terrorism should not lead to
violations of human rights stipulated in international law”." Available
at: http://www2.ohchr.org/english/bodies/chr/special/counter-
terrorism. htm
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(1)"This subtest is in essence a vehicle for the constitutional outlook that
the end does not justify the means. It is an expression of the idea that
there is an ethical barrier that democracy cannot pass, even if the
purpose that we wish to realize is a proper one'", HCJ 8276/05 Adalah
Legal Centre for Arab Minority Rights in Israel v. Minister of Defence
[33], at Para. 30 of my opinion); see also R. Alexy, A Theory of
Constitutional Rights (2002), at p. 66).

(2) Sybe A. de Vries, The protection of fundamental rights within Europe’s
internal market after Lisbon — An endeavour for more harmony, The
Europa  Institute = Working  Paper  4/10, available  at:
http://www.uu.nl/SiteCollectionDocuments/ REBO/REBO_RGL/REBO

RGL._EUROPA/Working Paper_de Vries[1].pdf
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Gl Y pin o OSa g3a o () il AU el (S Laly Agla Y)
) Eunal) Lal g alesall Gludy) (3 g8a sulaa o 7z g A0 § sud A6l Aa
@h ) s Ad e gla M) lady) (8 giad A ) oY1 AaSanal) pliad A Al 3 jid

Uleaal) 030 ¢ ould Y iy s ie B gAY Gad) 138 B LBAA e (sl 400 ) BLEY) aad (V)
A b Qi LBaa (K g ol Y1 £ guda gy Aliall Gilal) alina 8 alaiadd Yo cuils
i Y1 dga sal s ) ) AT 55 pda o A1 sal) (S S 1 98 3 g Ao Ayl
Sy elld aag s AT LAl (a Trded) i sall s Bsdall g gl pao g Al (e
Cre Al ) Jgea gl 21391 38 (1 S pal) Ciin) auand datl i) 4l e Y iy o
(P 5} 538 (A1) ) s U iy 25 (55 LS (il
Bassiouni 1975, p. 14 in (final Document: conclusions and
Recommendations of the conference.)
235 gl Ay 4 iy B gl ladll (ya e AN Jlas ) el 1 Al Gl ) Basdial) aad) iy -
O A 93 Gy il Y ¢ DS Al 3 ¢ L) Al S gt f Aulud) cily al)
AVGa VAV (g9l
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Goial) 2 LSS guca La el o) il jlie) ) B o oSay g2
ol Cudaa il ) B Aol Al g 1 ianal) panady g AaSanall L S )
)% e -Basial) dSlaall B o Y dgal sa ) B O aglaall Gag L sl
Gl G capdatty lanad) g Al ) ) gl g Bacal) Badae e ilal) Jliic)
e aal) (i LRd g - ) 10U Lgade Gadall cuida i 0B A0aY) e Jgaall
AN A8 5 Y 49 A alad ey (3 9Ba () 5ilB aa Lgiiiha aa o
o) iy (sl (a2 (g Sl il ll) (ulana sl B sl (§ g8l
Ala ) clplatiely aagill dga e b s Lgy daudatl) ey Y (A gl )
Ay B placy) jl Jead) B Gla ) sliad ualdll Cuagall 8 (Jgliil
O o) b Blaead) 138 (B i) pu) pLGARN g (S5 5aY) pLGARN g ¥ ¢y sY)
Badaia Llad B il gl 8 Cjdal 3B (Lidal) daSaall Gl B Lay Ay ) aSlaall
= @l e aaieY) Guantanamo  Jira b Galiiaall (LS 1) La ol
the right of habeas (VAiadl aSlaal) alal cpdall B 3adl i (ald alaf J giall
(2 Banaia Ll 3 (Juadi O Al pasl) Lolad) daSaal) (e itk LS corpus
9 MAB gl) il puad) ! (i aSa (B8 la Y Al il ) 4 g pdia 520
Al jasa Goadad GLSAYL LS 1Y) La daSaal) cufing (MABagiucall JURY) eyl
e Y) dadlse clubw Ao the political question doctrine dxsbasd)

e bl ) Aalal il UM Guabeal) Eiaiall 3 8) sl <) il g

aSlan ¥ olag Adale dasan & sladl) alai Jdiall 2 (3al) 2y habeas corpus &= (V)

A8 5 A 68 A0 g el L 50 () o (JaBd SLEL) ) 6B gl Jaid Ad) B o el Ladld

9 s ol ko) (GUal) (B8 s J g (S B Tagal) 138 0 aglaall (a9 aLgY) Aaua

Aokgs o il Ayl Al Al (1550 i il 1 5 (U548 Linlall) iy L

o g3 3 1 831 ¢ Jualiil) (a2 3 g gAY a5 g bl Aalis (g 2] ) Cildaal)
1A dgall o zlia JUa Gl gl Yl salpal) (NS cputall 2aaa

http://libya-al-mostakbal.org/news/clicked/26069
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J68) sl |
duiboud| e |
Duty to Protect
asa g Ayha) jiasall g Gl Goda san igla Y Jee ) Ciaginns
Clana Gl ga Ul (81 g ¢ g din (g Jad (pud (20 ¢ gal) (B <ol (a3 gL
aSlaal) (e dyandf lldy cd yic) B g Lgihlud cpadldd) £¥5a dlaa g kgl GaY)
Adlise bl A
Gl 35350 b 01 b ) L) AaSaal) 5 cJEA s 5 el Cya
."a duty to protect society from terrorism 2 ¥) (- aciaal) 4laal
«preventive strikes "4l <l yali" g targeted killings " iagimal)
1 )

dgal g0 B Lkl (e adlad 0 Saall Ga LS 13) La Cond Adlial)

Ay de g phall & 4dlaa g daldd) g alibu g A alaY) (e bl £ 65 cila Y1 O alaal) (e (V)
) ) 3 gl i) (a3l Aaldd) cilsliaal) g 3 80 o 4l il g 5 jlall o U
(i AN G IR (B Gl Y1 Aga) ga (o Ailind) dpdand) il Y1 adl s (Jld 2
A (Jlad) s ihalll e daaa aUanig c0a 1480 Ay al) Llagdl) i3 (5 paall g
M Lag Yua V99 ¢ Adagdll o cla )

(2) Supreme Court of Israel, HCJ 769/02 [2006] HCJ 769/02, Public
Committee against Torture in Israel et al v Government of Israel et al ,
13 December 2006; available in English at:
http://elyonl.court.gov.il/Files ENG/02/690/007/a34/02007690.a34.pdf ,
at Para 63.
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Laal g g ) O O ol Jad cadally (¢Saall (a4 cclld cila Y
LML Jadi (i a Allal) (89 Gual) Gy A
Gosd sldae) quag Adly hadY) (5 sad o ) oY) dcataal) i o) (Jallyg
Aasaal) oda ciada (llily (Dol Y Agal o A aainall Llas ol gl ool
Aabiid) (o L) g Uil eyl (3 98t Ay 5 oY) ABUY) B placY) Jgad)
O (JUial) Japs (A8 Bl (ra  paguadl) 138 (B (g g gb La yanil 4y il
Llaal ool calg Joad) @ile Ao ady 4l O Kiilip duad (8 (cuiad dasaall
At Aol dduay (Joad) ol e Guan LaS ¢ i) Cilplatie] (e Lgaikl ga
Lad il ala pLi] A g 5 uladd) cilelua)
2(1) s )] 3abal) ol sl Aday () (3 g8ad Ay ) oY) AaSaal) cuad 4B g
sy (B giad A ) ¥ ABEN) e [(1

(1) “The question is not whether it is possible to defend ourselves against
terrorism. Of course it is possible to do so, and at times it is even a duty
to do so. The question is how we respond.”, Supreme Court of Israel,
HCJ 769/02 [2006] HCJ 769/02, Public Committee against Torture (n 5
above), Para 63.

(2) ECtHR, Erdem v Germany (2001) 35 EHRR 383, see in particular
paras 64 and 69.

(3) ECtHR, Kili¢c v Turkey (2001) 33 EHRR 58.

(4) See also the decision of the Inter-American Court of Human Rights:
Velasquez Rodriguez Case, Inter-Am Ct HR, Ser C, No 4, Para 166
(1988); holding that state parties must investigate and punish any
violation of the rights recognized by the American Convention on
Human Rights.
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Baaria b guan Sloadl il (8 alaa¥ly Jadd (und (Jgad) 35"

Codll o9 3A Bl Agleal daidle < ghad AL Layi (&1 Ao g a4 g
Ale (e caal g o al Y 138 (g gl gualuaidl) (gl L ¢ glny
e gt il (Gu sk e Blall B gal) ead Gl Dl File o
A A goda cpadiid] dgal ga (B adl sl LSS ) adial Allad Ailia
Al G 5 Al Gl e Gliad) g 448 gl1 Jal (e ¢ g9aL SLd)
Laal g Jadid g bl (amy A cal 31108 auiy LaS |, (0 gl 22
Sl Llaad Alad gy AL clalad) gile Ao a8l 5 Lulay)
LS (o) Al Y Jlas ¥ Al Jdadlll agila i ) 2 8Y)

.(‘)nﬁi UM

Bl il (M iy (g% i ot &y glad (s 2ay (Blay ata B
Alaly) A 50l 4 ) ghaal) daSaall by ¢l ) ila e ddkaidlal) <) ildal)

(1) “enjoins the State not only to refrain from the intentional and unlawful
taking of life, but also to take appropriate steps to safeguard the lives of
those within its jurisdiction....This involves a primary duty on the State
to secure the right to life by putting in place effective criminal law
provisions to deter the commission of offences against the person,
backed up by law-enforcement machinery for the prevention,
suppression and punishment of breaches of such provisions. It also
extends in appropriate circumstances to a positive obligation on the
authorities to take preventive operational measures to protect an
individual or individuals whose life is at risk from the criminal acts of
another individual....“ECtHR, Kili¢ v Turkey (n 9 above), Para 62; see
also: ECtHR, Osman v UK , judgment of 28 October 1998, Reports of
Judgments and Decisions 1998-VIII, Para 115.
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dasaal) cuald aby la Y1 e 31841 dlaad A3 9al) caal gb (5 guadl) 3 ganl)
O el ildal) o2a (e Ao el (g flasa da 5r S 1) 4G ) AdlalY) Ay gial)
O A gY) 8RR Lgnan LaS Aluiyl) dcal S aoa (i ¥ (2 a0l (33Y) 138 Jia
Lol 4 ) gial) AaSaal) cuad (1388 9 O Sl ) ginl] e S ¥ Balal)
o g Aan Jaal cra Ll Aoal ) gt oy Lgd A panacs o A5 (s
Agall )8 Al () giall & L) G el g8 (0 ) A3 @ g (DB
bl B el Galdl) oW isa Jalad Al gal) o) Hay Adkaidal) 5 jildal) Jluly
oA blaag L) gy i M ) AY) dlaad pludil 3 el AN Lghiides

AT Galddl sla Llaad Galdil)

(1) GCC, judgment of 15 February 2006 (Aviation Security Act), 1 BYR
357/05, 115 BVerfGE 118; Nina Naske and Georg Nolte, ‘Aerial
Security Law.’” Case No 1 BvR 357/05. 115 BVerfGE 118, American
Journal of International Law, Vol 101, No 2 (Apr 2007), p 466-71.

o iy Al S il e ALY ) ¢ gAY (e A Y Bl cpa S W) BRRN Lali (V)

M) il gpan e Ghal 1) Gl g (s Lgban g Lgual finlh Ly (ubusal AL

(3) Article 1(1) GG: ‘Die Wiirde des Menschen ist unantastbar. Sie zu
achten und zu schiitzen ist Verpflichtung aller staatlichen Gewalt.’
(‘Human dignity shall be inviolable. To respect and protect it shall
be the duty of all state authority.”)

Aol S e ¢ SR e g 3 ) el Al S gk g Jpeall (oa 3y5ad ()

el ) ) 8N 7 g Adaa (Al e Abiaali Aldal A 33 g gl £l B ALy

e gdla a3 & gbidd) daaa adg 3 ¢Y o)) cclaih daaly (3 g8all S oo

el il Al da) Sl Abaa sdlatiaal) dagpall o el ! Auiliald) Aeluwall 4y ) g

a3 i 8 guariall Arala (3 giad) Aty gl ) (A5l saipall () pia iny

VASAY Cra B phdll 85 ) puatall daals /(g odal) AIS B _aSaial) "L (o giaal) AU

YNy Qo
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JS Bl dlaa g Lgale ady 4 gal) () daSaal) i jic) (dpall) oda g
AaSaall ey ady (), al) ade g piiall j@ lplatie W) g cilasgll (a3 8
29 Al Al ) Alasa B (S cual o) 138 (b o) Ailal¥) 4y i)
Llaa & Qgal) aal gt 580l (saal) (o) AaSaall i pad el 3N 038 (L) ga
A8 5 ) ey osaad ey ¥ Auileady) Al 1)
) e ddiay (i dlady) Al Sl o) aly ) N )
podiaa ping La iy AL gal) Ad iyl £ o 3 e (AlaadY) il
Adlad) Aabead) quily cpa oAbty (sl Alalaa i g (Adlaa 3 ) guny
¢ 58 Alalaal) 028 CilS 13) ¢ paddS Aliua iy Jobadll iy gad o
LOMCaido el Alud) 38 IS Aa) gl Aail) o) fia) B ekl o
B oiad A ) ) Aasanall 13 8 Lay aSlaall (e 3ae L ie ] )2Sa g
SNsad) b (13 aa g LgaliaidY Gumialdd) af 81 dglaad 4 gal) ual ga ¢y
1A e da gr LS 13) La (et ~Aiddl ) Laded) AaSacal) @lld 0 cad X LS -yl
Llaia) Ao s CiaSy el gl 138 oy s2a 6 () s AL (g el o))
AT ) Lgale g Jaad) O edldd Ala Y1 cilagagill U gild diSaall g 4 5 9 pual)

(1) GCC, Aviation Security Act , Para 120 (118 in the English translation).

(2) “the obligation to respect and protect human dignity generally
precludes making a human being a mere object of the state. What is
thus absolutely prohibited is any treatment of a human being by public
authority which fundamentally calls into question his or her quality of
a subject ... by its lack of the respect of the value which is due to every
human being for his or her own sake, by virtue of his or her being a
person.”, GCC, Aviation Security Act, Para 121 (119 in the English
translation).
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il ay) A o Lale G LaS (dla Y1 cilaagal) o gial 4y g pual) &gl aY)
O L4l ) (e gAY JICEY e i ol Gunalid) LaldEY) dglead 4o DU
@) el gl 138 adhs Y Guin Crara o ) of MAT) c0d phay of g ¥ il 61l 12a
118 (g Leebiia leady) (3 sdal Cpra 2 LS 1) Ly paldd) J)guad) Ao Aol

:Belmarsh (Aiixa 4u28 & (Hofmann 25l Js& casall

Lgib ga disla g Bl djlea il g A gal) (File o ady (gl
) A 5al) o g gl J)gha A gal) JalS JEG caad o) 138 of A
S0 A il Ll s e (399 el o) 13gy

Ladie Lasaa ¥ a3 g g oall g LA i A8l Al 0 o Laa e
Bo8aS Lguai A A8 gl i) 8 dpaila) (3 gdal) clilasds Jlas) Jhuy
Ad gl L a o Al ddal) Ao 3908 auag e -Adgall dgal ga (A (il gall
izl i ab Cpikl gall L gha Lo el Ladd dpclul) (gg8ad) ) 5B o Bady
A Alaadly cila) 33l A () 4g alesall (e Al ge Ja g, plalald) cdgll b
GOSN ata ) ala La ¢ ghwal) o cila) ) oda Jia aticdy Adgal) gile o
L e g (o A gal) (95 o oag cad (a9 (Mgl g Aglany Al gal) a3Y

(1) “Of course the government has a duty to protect the lives and property
of its citizens. But that is a duty which it owes all the time and which it
must discharge without destroying our constitutional freedoms...”,
House of Lords, Belmarsh detainees case (n 3 above), Para 95 per Lord
Hoffmann.

Alan 8 Lgaa) o gl oad A bl (39801 ) sialy A gall al 30 o) ) B LEY) Jaasi (Y)

oo (V) Balall cya (V) BN U3 Jlia o8 pualaal) yiladl) (e 328 B 4dle (1 guaia Wik ga
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G S L) 55 (A Bagaad) Anla ) cilnagil) o g Ay AdIal Lgdal (e
L) o 5 a8 () gl aSa fasal audads ) (A gall ¢ 9S3 Of ua callaldl g
AR ) el oY) Allad ga gl 108 B aal) laall g (Dlaagall o3¢
cilllie g Gy gad o Gled Y o aladind g dall (e el 43laad 4 al)

s A dall Ga i) fas

Cal 337 o o Al Ay ) a1 sl AaSaal) Ay cudad La ¢ JUial) Jasan e clld ca (V)

el gl 13 phaly L mmlall) (gAY B 350 ga il gal) Uyl ¢t g ¢ i) JaBd L Alany

dadla B ) g iy g gransy g (4 (1985 O Aucifial) Al gal) cillabes (e cullaly Alady
Jaa o Al g Al da g plall

- Marianne Wade, Almir Maljevic, A War on Terror? The European

Stance on a New Threat, Changing Laws and Human Rights Implications,

2009, p. 30.
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Ma state of emergency 4t Al ald (e b Y Jhesy O (Sa
OB 3 Y) e ¥ RSl 034 (B (13 pay A oY Slaa o) Aliadlal) o3a g
CSay Ll ) Lagaa o Alia (8 i (a9 N2 Bandia Jay) guan g Alma g B8 ) 55
a ‘global "Alald (s ) gk A Al £ st ¥ (lSa () Ay e s B ad O
psad Al L) (53l ant poe dpih gl aSlaal) Lo a8y 9 .emergency’
il Y phadl (jha yaa aainal Al g Al 8 (B Aoy il AalaY) Jes
033g5 ) Ao Gl Y Ay O oS gl (o) B B Jabedll U <ol g
A gl Aalal) a gl LA g A (alail) (ySay Y Gy 5 shal) Cha LRl 138 Jhag
1o gl oda Ao gz g Al Jlde) (Say ey S bl (5 giwal) G ilal g A s gY) g
1S gsa dalal)
Gl Aoy oW ABUENY) 0 b o) aY) Gadal) o ) BLAY) Jaad
A Badlaial) Joalt ABEN) (e (1 0) Balall rand dua Adlaa Cond (Gl

sl aY) pam A ol Jeall (e i ey DA B guay (i) G ga any

(1) This was accepted for Northern Ireland in: ECtHR, Lawless v Ireland
(No 3) , Application No 332/57, judgment of 1 July 1961; ECtHR,
Ireland v United Kingdom (1978) 2 EHRR 25.

(2) Article 15 ECHR: ‘Derogation in time of emergency (1) In time of war
or other public emergency threatening the life of the nation any High
Contracting Party may take measures derogating from its obligations
under this Convention to the extent strictly required by the =
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= exigencies of the situation, provided that such measures are not
inconsistent with its other obligations under international law.” See
also: Art 4 International Covenant on Civil and Political Rights
(ICCPR): 2. (1)) In time of public emergency which threatens the life
of the nation and the existence of which is officially proclaimed, the
States Parties to the present Covenant may take measures derogating
from their obligations under the present Covenant to the extent strictly
required by the exigencies of the situation, provided that such measures
are not inconsistent with their other obligations under international
law and do not involve discrimination solely on the ground of race,
colour, sex, language, religion or social origin. 4. ((2)) No derogation
from articles 6, 7, 8 (paragraphs 1 and 2), 11, 15, 16 and 18 may be
made under this provision. 6. ((3)) Any State Party to the present
Covenant availing itself of the right of derogation shall immediately
inform the other States Parties to the present Covenant, through the
intermediary of the Secretary-General of the United Nations, of the
provisions from which it has derogated and of the reasons by which it
was actuated. A further communication shall be made, through the
same intermediary, on the date on which it terminates such derogation.
(1) See Art 15(2) ECHR referring to Arts 2, 3, 4(1) and 7 ECHR.
S Adila) 3l g Aiaal) 43 g8 & Juall) die . add JS oY 1 L e Baladl s il (V)
daSaa alal A gina Bae JOA Ulsle dgile dad) ja B gal) . 4) da ga Alia algd) B
LOSNAY Bk Al 5 jlada e Aliiia
uany o) claadall S gdan G ) sgadlly Oiaual) g Joamy Lile atall jan
ks Latie gl ,dal Jhasd aalina A e gill ) gl 1Y) b alad) AU Cilpiaiia coa
= daSaal) i 13) LSy ) pdaD Aaldld) Bload) dlaa of jliuall Aala s dL1d
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aaad AN -l (6 o8at Ay ¢Y) ABUENY) (e Adlod) Balal) g jasi Y g

ZoAN e ¥ Al s8al) (a ddilhal) sda ) B -ddalal) daslaal) cililasa
EoAN Jsaa Y A goasadl SaY1 aad) fa aaad Y Aol Salal) ) Oy lgele
gl Cra () £) Balall dpailly Aiadlall cild iy Adalad) daslaal) ciliLaal 4de
the International Covenant on Civil dxbad)gdisal) §gdall Aol
i g Adalad) AaSlaal) cililaay 4dlaial) and Political Rights (ICCPR)
A gl (3 sBal) HASY LSLER) JSa LY e g pdia e ad 4o Al cle) adl o
S Ghad) 13 B UG AN Jigadlg O il Jad) o3¢ CpmdalAll Aty Al

Adlaadly 3 jluda dpilnl) 3985 Cum dualdh gy (B (g guad B g e elld =
LCogial (e Ai)a) ol i Uy g g 12 (B agy ool JS - Y
1l S A (g ghal) day o B gy el J<d Y
A g o A gall alg) daalny - Jualilly g Lgagdy Ay 158 o ) -
Aslda dlasY dubial) cblagadl) g gélﬂ\ < gl) data me
Bt 43S CililSa) Al ¢4 Al 1) 9 ¢ gA o Uiy alaca Basluay gf cAudiy dldy apall
LGS Aand) cugthar Lal€ Ulane Al W a8 55 Caany A 3LAY) S0 Lusall 238 cillSs
agad) ALY A g g A 3 ggd plodind (e AlSaly (lEY) 3 9gd ) ALY A gl -2
LY 3 pgdS ae ) g8 il 3B B
Aasaall b Alentivall 4ol AlSh Y gf agdy ¥ (LS 13) Ulaa ad siay ddaelisa - &

(1) This was held repeatedly by the CFI for individual sanctions under the
autonomous European sanctions regime, eg: Case T-228/02,
Organisation des Modjahedines du peuple d’Iran v Council and UK
(OMPI 1) [2006] ECR 1I-4665; Case T-256/07, People's Mojahidin
Organization of Iran v Council (OMPI II) , judgment of 23 October
2008, not yet reported; appeal pending: Case C-576/08 P, People's
Mojahedin Organization of Iran ; Case T-284/08, People's Mojahedin

Organization of Iran v Council (OMPI III) , judgment of 4 December
2008.

vio  nalaiB¥le ldgilal Sigeed Wlars



GLEN dazea ddg /a0 (Y10 Joyol ) O suall

R B de g pda by pan @A Joall rans gl Gla Y (LS 1) La
il dastaal) cilita
Balall b 8 L gl qung A0 e Al ) ) LS calaad) 138 B g

seob Lad uilaal) oda Jialig  lead) (3 g8ad 4y oY) 4B (e () 0)

there has to be an emergency 4t Al g Ci ga dlia 098 O G - )

situation (designation)

the derogation L (Amulud) ol o) 7 9 Ad (6% Of g Y
to be necessary has
QLEl 38 3 A gall 5 JAY) cilal FY) aa Btia e g AN 1A G YT oY
") u-‘ gl
The derogation is not inconsistent with other obligations of
the derogating state under international law
A oW ABEN) (e SIS 0 a0 (J6W) Jlmally (glaial) ) peal] Apeadlly L
g Ll Uiy 25 (ady ¥ Aopuabpead) 5 il (3 ghall 352l agall g i) (3 ghad
Ol o) ulae 8 ¢ Ao 2 ‘public emergency’ "dals 4 Ua Al
Ll ol Gl 481 8 iy o ¢Sy Cpnd gl aluad) g (D 10ag5 3y (A58 la )
Y] (Gl AR B ) guay «f goy W B o A1) 3B (B (D gy A
A oY) AU Y AS) ) Las (Gl 138 g sl sdal) Ala Lgea Sl

(1) See also: Matthias Maslaton, Notstandsklauseln im regionalen
Menschenrechtsschutz. Eine vergleichende Untersuchung der Artikel
15 EMRK and 27 AMRK (Frankfurt am Main: Peter Lang, 2002).
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ple 7oAy Claan i) g pidal) 5 oiall dgal) agall ¥ g Glad¥) (3 gdal
s (haaag Y Lagdl aS (D1 gad) alocdl g mad) Balaind gf Ao Adadlaall
A1 e s e laal) (o oS I8 B 53451 AW § 59 0 5] At
G Gl LY O (A iRl panndil) Ao g8 LBA g Ay aliwal) (e 13 (390
5 Fiuia (oA Wgnumpaals Sy ¥ A Jal) ) (b <ol (a g WBiada | ppesndli Wb yaal
sl e 7 g Al gl e UL e Y A Ul A o o) s 3 e
Agiall (pma Gila ) JBIL g e i ga ) GBI (5 g Al
OB Gkl B Juadll Badatie ciliulia Ao gal) Jamd) daSaal il Ad g
OSSRl LB L) AaSaal) od cuald Gua dalial) cle Jhal) & Gyl 3 i
Cunady (Dl g il oda Jia (B Gadaill oty Goda 0 gildy ol Sl
B8 Al Goadal ade ) 258 Y (LA hay i jUal) Al 3 g g Gl daSanal)
Oopa gai o de g pia d g g AT G Yl A gall o g oS0y (o)
L oY) ABUEY (a (1) 0) Balall g e Lathatia (gt calil) o aad g
I aa g Apabpad) g Ainal) (3 o8all A gal) agal) (e (£) Balall i Glead) (3§ giad
" Ul mlhiaa -8 dledaie ABgal) g ALY dagdal) o) J g (Say

(1) Article 39 UN Charter.

(2) ICJ, Case Concerning Armed Activities on the Territory of the Congo
(Democratic Republic of the Congo v Uganda), Jurisdiction of the
Court, Judgment, ICJ Report 2005, 1-104, 71 (Para 220).

(3) ICJ, Legality of the Threat or Use of Nuclear Weapons, Advisory
Opinion, ICJ Reports 1996, 226—67, 240 (Para 25); Legal Consequences

of the Construction of a Wall in the Occupied Palestinian Territory,
Adyvisory Opinion, ICJ Reports 2004, 134-203, 178 (Para 106).
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UN Human by (3-8t aadiall ("‘;ﬂ dat culaay adg .emergency
Aiaal) gelall Agall agall e (%) Balally (et Lasd (Rights Committee
1)) Agalpad) g

QI3 e O g Sl agal) papal e g A Jiad AN cls) ey
.(‘)"3."\5:943 3_)5] ) Aands

3 E oA 52y M (i Al g Apuail) Apdid) A gl O gl 9 (e g

saaiall aa¥) ddad ciliylal aladia (1 g derogation provisions A4l
A, BN (a () 0) Babal) el (Ao L) Adalus W jlicly ¢ Cludy) (§ ghal
(Ol (3 g8ad Baniall aal) Adad cilidad aaES o) Sy (Jhallyy by (3 58ad
pdA (gafiy . Fhaead) 130 (A Al ) dagd Ay Al Llall) g Jgall Ty (glal; Lagd
emergency Al Cilpl ) ) el b Bl g Lalaia) Aiall
O Jsil (xS S 13) dld g 9d 5 (DA Ual) clal) L sud 3N derogations
S dad Al Aaducad) cled 31 8 UiSen Guad dulad) Gsdall oz g A

(1) UN Human Rights Committee, General Comment No 29 (24 July 2001)
on Art 4 of the International Covenant on Civil and Political Rights,
Para 2.

(2) This is what Lord Bingham did: House of Lords, Belmarsh detainees
case (n 3 above), Para 22.

(3) See eg: CCPR/CO/76/EGY, Para 6 (2002); CCPR/CO/71/SYR, Para 6
(2001); CCPR/C/79/Add.93, Para 11 (1998); CCPR/C/79/Add. 81, Para

19 (1997), all available at:  http://www2.ohchr.org/english/
bodies/hr¢/index.htm .
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B yaleia A g ydia G (B g LAY (4Say DU A JUal) LAY (e 1738 Ja g 1 pplad
ke Y1 Agal s A da gidag

dale 4 jUa Ala 4l ) Baaial) Alaall dagla culle (Yo o) juadgl A
Balall (ya (V) B3R oz g Al § gudi cBaniall dSlaall B a3 g5 A Blia dagl
Aad) odgd Glaiadl e Gpanast by (D0 luiy) 5 s8ad Aoy ) W) A8 (e (0)
VY B Lty g e (g3 Olaidi) g9 &y gm g B Al ) cilaagd) ) 3 LAY
AEER) RAAARTARER) RAAT Y FEVECORCASRW JUINK SIS SRR . A
Jo) b gl Gl b, (M) gal) g alead) 5 D 1aags ISy Gl Y o Llef ¢puall
Lgiua g (S Ampillay ) (el ) (oo Aula ) cilanh dlUia (ST al (Yo v o gl
LA qila ) Ll

@ Sy @l ¢l (ulaa aaif (Belmarsh detainees case 4w b
4" ¢ ) Bingham 25t cad 5 VOdauiil (5 ) ghal) Ala LagSall (Do)

(1) See also: Evelyne Schmid, ‘The Right to a Fair Trial in Times of
Terrorism: A Method to Identify the Non-Derogable Aspects of Article
14 of the International Covenant on Civil and Political Rights’,
GOttingen Journal of International Law 1 (2009), p. 38 et seq.

(2) Human Rights Act 1998 (Designated Derogation) Order 2001, SI 2001
No 3644.

(3) See Chapter 1, Section 3.

(4) As is well-known, ‘terrorist acts’ had been committed in the Northern
Irish context.

(5) House of Lords, Belmarsh detainees case.

(6) Only Lord Scott questioned how the domestic courts could enforce Art
15 ECHR since it does not form part of the Convention rights
incorporated into domestic law by the Human Rights Act 1998 (House
of Lords, Belmarsh detainees case, op. Cit., Para 135.
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N cAdlocall oda ol Ao g8all Al &J&‘zﬂ ﬁmg.bﬂoi g S UGy
() BULEY) jaa o<y (DY) aliall B s 1 a8 day 5 ) shal) s oDl
glad) & Jiali plalll dajauall ddba gl () Uyl casi 3 Bingham st ¢
Cuald ady (I by Ldast Bilocadl odh ol doa gSald) Lgd) Aty A1) ilaady)
b Al 2 ss JsA Sy 41 ) -Hoffmann 2,54 slialy -dsilad 4,080
A Atilall) plact) oY sh (e dapa pald 288 (I aag ALY Bla a3 Adle
i ga il Walker 2,5l 340 a8y colita 8 JLEieYL Galdl) gall) o
SOty
gj :\A\ \3‘ Ldg-w‘i cb@ﬁawﬂ.‘ Q\.\JJ-U\ u«.d@-adj}a 0\ @bbﬂ O 9
il S ety (3 giad A g daSaal) dadiai ) gl gl palil) Glala lisY)
() Lawless v Ireland 4sad 88 45 Ua d0la Ji La agaad b Sadlaial)

Bloa aags il dalad) i ) gdall A0S ey (3 g-ad Ay 5 oY) daSaal) i o
. 4y

(1) ‘I|g]reat weight’ should be given to the judgment of the political
branches on this question, because declaring a state of emergency is ‘a
pre-eminently political judgment”, House of Lords, Belmarsh detainees
case, op. cit., Para 29 per Lord Bingham of Cornbhill

(2) “it is the proper function of the judiciary to subject the government's
reasoning on these matters to very close analysis “,House of Lords,
Belmarsh detainees case, op. cit., Para 116 per Lord Hope of
Craighead.

(3) House of Lords, Belmarsh detainees case, op. cit., Para 191 et seq, per
Lord Walker of Gestingthorpe.

(4) ECtHR, Lawless, op. Cit., Para 28.
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OS] Jeaa cumna A jUa Ada i A AL (a8 g Ly
1A gal) Ade JSESE AN adiaall Aalilal) Blall faagh S

3 actual "Adar g "Aad) 5" La) A Ul A (4S5 G g 13 (348
s 39 g2 Gty 398ad Aoy o) Aasaal) i 1) pay . Vimminent A4
Ot Laddie byl (3 g8ad Aoy 5 oY) ABUEY) (a1 0) Balal) p ggda B A
SDAAL s38 3 ga g BaBlatial) 41 5al)

4 oY) daSanall slad G (Bingham 2usdll paldiu) gl <l b
GRS LalS ¢ gl Ba a gaties 4 jal) Aad) f acin (LS LalS A0 () (3 piad
Gaty Lagd o)A a iy g (DA 1) (e Aof dq jal Adlad) o2 a9 g LA Ll g
Gl 13) La agaait Aladl) 448 )1 (e AdSaa da 3 o) A ) o Jgal) b YU
A cule] oA clgll g ddma ddga B an g8 Aa) o8 Jia

(1) ECtHR, The Greek case (1969) 12 Yearbook ECHR 1, Para 153.

(2) See eg: ‘By reason of their direct and continuous contact with the
pressing needs of the moment, the national authorities are in principle
in a better position than the international judge to decide both on the
presence of such an emergency and on the nature and scope of
derogations necessary to avert it.” (ECTHR, Ireland v UK (1978), op.
cit., Para 207).

(3) House of Lords, Belmarsh detainees case (n 3 above), Para 17-18,
referring to: ECtHR, Lawless (n 18 above); ECtHR, The Greek case
(1969) (n 40 above); ECtHR, Ireland v UK (1978) (n 18 above);
ECtHR, Brannigan and McBride v UK (1993) 17 EHRR 539; ECtHR,
Aksoy v Turkey (1996) 23 EHRR 553; ECtHR, Marshall v UK
(Application No 41571/98) (unreported) 10 July 2001.
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a0 gl gl GVl g ABy B 13 gana (ud il ) Hags o

Ol 8133 -l (re Gadaliy O Say caiaall (28 o) a gagdly 40 i (g il

L Joaad) Gmtal sty () (g Aaliad JASY) ae) 681 () 9 Bas i) praany LELLY)

A A8 Auluy) ac) g8l oda o dmand) 3 SIAL gay o) A o ) Aaila B ) guay

Guliy ¥ S LELLN (o)) alala Ja8d 40 b Al il YY) Jliie ) £ gy Mg La 5lad)

asinal Alilal) fagal) g pdadd) o ) GLESH (e S sadin g (DBaclil) s
.(*')e‘,._.m

S aladl 7 A fo gl G Y Gl Y anags O () LAY Jaady
ot Ay Gl ) Gay 451 Y Hope sl by g Lyl (3sday o) 33N
J Rl (S Adyma Al ja a5 USaa (68 Y 388 ¢ piad (g0 cilaagd) £ s Jlaial
s Aot Gla ) 48 ase g g B (DAGE g cadal B cilaagl) oda o LgDDIA
A Jala 093 A Dla 2Ly i) yie W) (e S 13) La Gl Jigbal) ) oy ca gaa
) QLS (lary Al (lldly Alma A gal dpailly BBl g ) el ol 28 il 138 ¢
JoBll ASIY 5 AY Jaad B Al ) clangd) ) dalad) il JLEY) 3 jaa 0
WOl (8 gBat A 5 oY) AN JB A A s 3505

(1) See also: Louise Richardson, What Terrorists Want: Understanding the
Enemy, Containing the Threat (London: Random House, 2006).

(2) Explaining how exceptional circumstances threaten to become the
norm: Ulrich Beck, Weltrisikogesellschaft (Frankfurt am Main:
Suhrkamp Verlag, 2007), p 24 et seq.

(3) Ulrich Beck, Weltrisikogesellschaft, ibid.

(4) House of Lords, Belmarsh detainees case (n 3 above), Para 119 per Lord
Hope of Craighead.
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A5 68 e bt i)yl (e 3ae U (Belmarsh detainees dxad 88
o Gl e A gsal) Al et g1 MAaludd) 20 g1l o g g AN oLy
sl & gl & (PeYI" i (e Hale 45540 Azl <Ll La Uil Javns
La gl g2 9 -Hoffmann st Bay Las (1730l dail 3130 g (5 ) ghal)
sMagihyg () sh Al 35 Ao (3819 al (5N

259 il - gila g U pe -Sly galdied o8 880l 54 o
LML Ll ) claagy Hags

Iagd sy 0agil 138 IS 13 La g o guadd) 13a B U g3l Jiged) O 2
@lall | pally aagal) Juala alall palaal) cilBiadle ¢ ) jlda Ua g AaY) Ll
138 o a1 Bl cigagh oB g pally cCpadaty o ity Slaadl by g2l
M) Ba daga" Bl 3 galall agh o g Ao QIS (ary 51 (B ¢ shaly
Ol g clguaila) ga cilShian g Bia Aglan cual g dagSal) Gile o caalally cady 4df elld
ol (98 090 Lgale Gaan g B gl J) sk da gSad) gile JEL caad gl 1A o) Baadly
(D giaasl) iy )

a_..\AJSAJ\ Litalasf g ¥ A ) ghad ‘a.éJ ‘geujg‘ aiad) )"
,(i)"ga'.u&d.;du'ggg ¥y

(1) “Julnwarranted declaration of emergency are a familiar tool of tyranny.
“,House of Lords, Belmarsh detainees case, op. cit.,, Para 226 per
Baroness Hale.

(2) ibid, Para 94 per Lord Hoffmann.
(3) ibid, Para 95 per Lord Hoffmann.

(4) “...Terrorist violence, serious as it is, does not threaten our institutions
of government or our existence as a civil community. ...”, ibid, Para 96
per Lord Hoffmann.
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Gy Clary qad ) pdila (e Al Bla o Bal) il o)
oA Jha (e Sl b Y (o (Al Y dpaalpead) A g Agalinl) Ay 68
Aoy o (pSay Lal ABdad) lamall o Gl 681 oda o (I3 ) oY)
b O R e 1) el ) ) e g ) G ol (a g il JY)
O Gall) 13 Jia CunlaY)
S e S 1) L iy Ll et U ¢ B L A JaLE) g
B el Glad¥) (Goda pulaa o 7 g A & gaut (5 ) sd Aa Ay Gl Y
O (1 0) Balall B 4And) Ldall (i gall (e Adilida 5 ALl gay Aol Gila YU
s Sl Ao A Gla Y 18 Jha S Ol g Ol (B gial Ay ) oY) ABLTY)
Bagana pd dyia ) il 1352 ga <2 paall
LA Jid Al (o guaill Lghudal gl s (i ga (8 Lgudi aSlanall 22
dpad b cilaglrall padi A Lad 48la) i ddy Lulal) 301 6l o
3999 e Alluca B cila gl Juad (JUal) Juw e < Belmarsh detainees
Balall" o £3UaY) ()90 Al a0 g8l o 7z g Al il e g sl sh A
el (e Lgale aiieeal) 4yl claglaall 5§ (elosed material "a-ilial)

(1) “... The real threat to the life of the nation, in the sense of a people
living in accordance with its traditional laws and political values, comes
not from terrorism but from laws such as these. That is the true
measure of what terrorism may achieve. It is for Parliament to decide
whether to give the terrorists such a victory. ”, ibid, Para 97 per Lord
Hoffmann.

(2) See also on this point: Colin Turpin and Adam Tomkins British
Government and the Constitution, (New York: Cambridge University
Press, 6th ed, 2007), p 766.
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o sl Galaa iy 13 () gudal o) cpag Adad) 02a Jia 3535 (DeY A gSal)
o dad ol Lpadi ) oY) LAY aSlace 4 and o Ad) (il gall Aulie CiBiga
ol Jha A Juali al oY) STV aSlaa o ) B LEY) aadg Aua 8l cile) jad)
Leidllial Lgle (¢ padaall il ) paY) cudd] LedSl g cd guda gall Ll g (00 Ll
A aY) g gall

LB (ol Aoz oA o) QS O il 113 gyl AU jlmal) el
da St palyat) g dinal) (5 oBall A gad) agad) gl e (3 ghad A 5 5V
M jua By ey i gall ciluthaia

Fas strictly required "da e 8 ) guay Lllia" sl O gl gl (g
.proportionate s ,aY) cuulii jlma (e S 81 4GB ) g gaaill s
Gsia pulaa Ao 7 o AN LA (5 ) b Alla gy il JY) (LS 1) s lid
Ml B ey Lallaia" 058 O g gAY 138 e (B (8 jiiecal) (LY
Ml eIl B o AY) clal Y ae lady) ! G jleal) L
ALY Ao S5 A (3 98ad) (a YD Al Bpaat B Al B gy Jdia 2
¥ oA (Al g Ainal) 5 oBall A gat) agall IS g) Gl (5 g8at Ay 4Y)
Balall (B Ao jSal) Alalal) AaSlacal) cililana ja 2 dlld B Lay cddde g ,A) oan
Godall dgal) agall e () £) Balall g eyl (3 ghad A ) oY) ALY e Audliad)
(V0) Balall B Al jmall " Glud¥) fasa ) el g pag (DAsulandd) 5 Al
A9 agad) (a (€) Balal) (a (V) BRAN g ) (3 98ad A ) oY) ABUEN (e

(1) Evelyne Schmid, ‘The Right to a Fair Trial in Times of Terrorism’, op.
cit., , p 37 et seq.
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e Al o (583 ) 7 gAY A ) Glrotinny dpalpaad) 9 Aital) (§ gBall
= Adalal] Aol ) ga Lo "' A gad) 0 gilAY S8 D (5 AY) ) Y
At ) (G Laa gadil (D (14VY) Ciia il @Y opdlay) cudalal)
Llaad) Ga S0l 12 e ) Sy ¥ sl gl s 3909 G B s AT Lalagae

sasaa e e j Saal Auiliadl)

(1) Protocol Additional to the Geneva Conventions of 12 August 1949, and
Relating to the Protection of Victims of International Armed Conflicts,
8 June 1977, art 75, 1125 UNTS 3 and Protocol Additional to the
Geneva Conventions of 12 August 1949, and Relating to the Protection
of Victims of Non-International Armed Conflicts, 8 June 1977, art 6,
1125 UNTS 609.

2)57
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Cra Oyl (g oad Ay ) oY) AaSaal) (i g J gl ) 130 B (gl
Lali Al 4 liall peadle dadle dluay g ((JY) llaall) AdaY) oo Cadsl) Al
(S Glhall) Gl Y Agal g sl Y

Jod| wllal
Wadl o whuiSd) a8

Jlal) uaa B g e sl ¥ Ll ) (3 ghad Ay oY) Aaaall sl jgdiy
S (B IRl HAT) o) o) QLS 1) Laa AUl 3 (e Yoy a8 LgdSl g Lgald
Q\;\H) Qq&&d LiCaa 13 QHLQJJJQ sM s\u‘_r‘ﬁ FERIPN
equality of 4slu¥) 33l slually cadversarial proceedingsi4>)sall
Oomagiall 6 gha Llaa Ciagiad A dadlal) cliledall s carms

Grob O Lghi ge g agele oaall (Golia 1085 o ¢ G La g2l
=B (9 O s Letana 8 Adile daslane (lacad Aoyl ) cilibasda A0S
aa Lgale a1 Q) bl g 598 (a (8a) (e AiSay pua g (& (Al gl)
LOmagiall dga) ga (8 ALaY)

(1) ECTHR, Rowe v UK (2000) 30 EHRR 1, Paras 60-3), Para 37 et seq, at
41 with reference to the leading case ECTHR, Rowe, Paras 60-3.
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&l (e Dowsett <Atlan <Rowe Ll (i aal) CBUAY) gang
daslaal) uald o B usd (Al 4ali e Edwards «Jasper <Fitt Lad g
CAY Ly A Al GLELY) ol A5 Lady LLAAY (aey B ) Al day
O B_mAY) Aiilal) B LgulliS coal B Al o) Adlaal) o B o Al (oSl
ey LS AN a8 g B Juad M) ilgd) aldl) oY g dladl)
4L4s dalucy g full factual assessment powers &8 st dLals PINL U L
Leilglaa B9 . Access to all the evidence 4lall cild 4daY) Js o g3
S B b e (b (3 58ad Ay ) oY) AaSlanal) adiad (Jale () o5 AalBY
il l) B oLihy o Al) anil)

L) A A ) Aasans alsa ae ladia Gilud) (liabl) ola¥) gam g
13) A3l 5_al) Aasaal) cudad dua O Jiiaid) ie) Jad) alady Adlaial) Lliadl) A
DRy (uad AU ) 981 B aa gl Aa i) £¥sh (e AdY) caaa Uiaa (S
) daiy) aslae o 7l Al cilaglaal) o slais¥) Galaall

4 s¥) dasaall asj (Fox, Campbell and Hartley 4xa8
SNy paaa ) 95 Aald) a4 Ul Bl gal) B s 4d) Ly (3 g8ad
Gl laa g doali (e dalal) dadacall Javw (8 Al jiagall Cluisa 3o
S Ll pLal c¥lay glati Ludadl) oda cuils ady (I o AT Lali ¢ a4

(1) Case T-228/02, OMPI 1.
(2) Case T-284/08, OMPI II1, op. Cit., Para 73.

(3) « proper balance between the defence of institutions of democracy in
the common interest and the protection of individual (p. 199 ) rights’
must be struck”, ECtHR, Fox, Campbell and Hartley v UK, A 182
(1990); (1991) 13 EHRR 157, Para 28 (emphasis added); see also:
ECtHR, Klass, op. Cit., Para 59 and ECtHR, Brogan and Others,
judgment of 29 November 1988, Series A No 145-B, Para 48.
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O Js (Say Al Aan s ) Emergency Powers) Act 4lladd) 1ail yf
sLad Cpnagea Ol g B L) Ciagd 48 duadl) o da
O5S Of OSay GaAEY) aal Ao (adl) pAY cullaia) QA o gl S 1Y L -
Al ) ilbagh ol adl g (Bl sa¥) S 1) ¢
~cilaglial) o1a b Lag -ciaslaall ¢ zlady) cilalad) o ciag S 13 L -
Laie () Cule) ya) 4o oild A8 5 3 mAY) oda jgalay (195 a caSlaall
SO p ) i) e Bative (a8l c¥la (¢ S
" sminall SLEIM iy ) (3 smiad Ay ;o) AaSaal) 8] 2
A" Gig Ay el £ 9 Ao st of (S Preasonable suspicion
Lgale asall Sy ¥ dald Adita" ) 8 ¢z 4455 crimes terrorist "dxWaY)
LOMEE) adf jad) o Aldaall yulaall cild (3B g (el (L il

(1) See Wilson Finnie, ‘Anti-Terrorist Legislation and the European
Convention on Human Rights’, Modern Law Review 54.2 (1991), pp
288-93.

(2) John A E Vervaele, ‘Terrorism and information sharing between the
intelligence and law enforcement communities in the US and the
Netherlands: emergency criminal law?’, Utrecht Law Review, Vol 1.1
(2005), p. 1 et seq. available at: http://www.utrechtlawreview. org/.

(3) Article 5(1)(c) ECHR: the lawful arrest or detention of a person effected
for the purpose of bringing him before the competent legal authority on

reasonable suspicion of having committed an offence or when it is
reasonably considered necessary to prevent his committing an offence
or fleeing after having done so.

(4) ECtHR, Fox, Campbell and Hartley, Para 32.
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Esmd O S W Al Y1 ) sl e Jualal) il (0 el o "
Lgdass il dilaad) g (o o A ya ) "4 ghaall a ggda g gl
LM5(1) (€)] B
A OS] Laa aslil) Aasaall | gabay ¢ 98y Of g Al I3 nag
A O g (I Al Allaida ot B [5(1) ()] Bl Lgliss ) dilaal)
g L) Ll (ra Al claglaall i ailBgl) Gy (JBY) Lo dgale oaal) dagal)
Al ) B A ghna B ey (il Jaa dnle (agal) paddd) Gl dasall
o ghra 8& iy ¥ b od) ¢ glBN) (Y (Auald B ) guay Laga 130 sa g Ay sl
Dhonest suspicion ¢l & ki 3 jaa B Jiahy Aaf 13a iy 43l
Glaiy Lagd (oY) (3 9-8ad Ay oY) daSanal) cildaadla o) gl o) (ag
CidilS gl 13 ary aSlaall o Aajh qang o) e glaal) B 11 giaal) ity
AaSaal) i cillaadlall oy jgdii Aiali cpad , Mad) G & informative
(s AT Aali (¢ gl Lgdl i Al cilp) ) (Al B goua il Y sy
) il g Apiliadl) 450 )1 4380l Aalud) plad) 5 ma (A8 dasaall ) )
Lals Al 13 oldast ya cpilad) cpdd o ey (§g8ad Ay oY) daSaal) Ciaua i
(Fox, Campbell and Hartley) Lbad & Las -4,3,4500) ddalud) cillalus <l
(o a® L lay dpiliad 4 5 ) Aqlad) <l LalS - JB1 L) (5 giwa S LalS (5
ALl cld dand) o) Y IS 6 e B AL of Aisay

(1) "[n]evertheless, the exigencies of dealing with terrorist crime cannot
justify stretching the notion of “reasonableness” to the point where the
essence of the safeguard secured by Article 5(1)(c) is impaired
(...).",ibid .

(2) ECtHR, Fox, Campbell and Hartley, Para 34.
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cle) yaY Aol Gludy) Gsda Ao kg dall 358l Bale Aasaal) el dua
35800 o2 jliie) (Say aa () ) anll B dasaal) fa ol (a9 e B dgal g
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IS 1 Oliln ) La s 1) clapagil) (a ainall Abaad 450 sile
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|pas A gS (b A Qg ool o ad 8 (S (Erdem 4xd A

SR b SlEiaa S Laliy g (Bl g 29 35 (o Akl AT (g Ala ) daliia o
Ao cufiag adg Ad) yal) g dadiliall (palae pos A3YLal) i i cdaSiaal)
JSA AB) jal) 02h Jia CuilS 13) La — ) (5 ghad Ay 5 oY) AaSaal) - ) gaal i
Cra AaSanal) coasli o) day g byl (5 98ad Ay ) oY) BN e (M) Balall LS
(LgallisS as 0B (Aalud) Jlaniadl) Boblasd dgal ga (B 4818 g Aaidle cililada™ 4l ¢
CullS (alaall) ikl jLidiaally Juail Adadi jall L Jall Ao o UL ol

(1) ECtHR, Erdem v Germany (2001) 35 EHRR 383, and 69, see in
particular Paras 64; ECtHR, Klass v Germany (1978) 2 EHRR 214,
Series A No 28, Para 48).

(2) ECtHR, Erdem, Para 69,
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2085 0 ) AaSaal) Cuald dima gyl Ao jall L) gal) (2ny o B gualla
S (Y (3 g-8ad Ay 5 ) BN (e (A) Balal) JEB D (e ldal) (398
) traumatic effects (...) JSY) L jlie) b dasaall ciddf a8y (it
ezl A= Red Army Faction (RAF) sa¥) sl dakiia cllapa Lgdld
by B A ot claty) A8 ) B 4y) i) A ay oYY ldg () Sy

aaY) Gluall Laliia dgal ga B cilpl oY) 343

Gl A ) oY) Aasaal) Lo (LS Segerstedt-Wiberg 4uad 4
Baadl al i) B gall Ao 38l (hany 3 ) GlS guca Lagl (i o ludy)
by by §siad Ay ;) LAEN o (A) B2l e A 5Y) 5841 dualald)
a9 s ) Gl gal) Jamnw (B ila gliall (3R 9 peady (GaT Apuiadl) o da s
BN Cpa (M) Balall (pa A oY) 3 AN o Laa) ) aly A1) 3 gl O a gldaal)
A ) AcaSaal) ullatig 1IN LBE 5" () 95 ) g Gl (G o8ad A ) 5Y)
1 13 (B ) G skl
OSLAl 13a 48 () B gl (i Ly < gilAN aSa e (198 O
Cillaload) quila (e (Al JAA dga) ga (3 400 ilaN Alaall | L

(1) ibid, paras 65-7.

(2) ibid, Para 63.

(3) ECtHR, Segerstedt-Wiberg v Sweden (2006) 44 EHRR 14; the Court
referred repeatedly to ECtHR, Leander v Sweden (1987) 9 EHRR 433;
see also: ECtHR, Al- Nashif v Bulgaria (2003) 36 EHRR 655; ECtHR,
Murray v UK (1995) 19 EHRR 193; ECtHR, Brinks v The Netherlands
(2005) 41 EHRR SE 76.

PRy aalaBlg hiedlall Cigoe ) as



GLEN dazea ddg /a0 (Y10 Joyol ) O suall

LAY Bala) e A Y 5 AR Lgliss ) (5 ghal) B dalall
:(Diasadl) cdlaf Segerstedt-Wiberg dxaé i

ol Ladie (dald dbay (8 guda g ASH Cluadl) i o gSan
£1 ) (bl (LS Lallg Ay i By ey (A Adabiall) cildabis (g2
S QLA (593 318 48 ) ¢ Laad) adl gl B cpald e 4 puad) 4408 )0
O (O LAl asal WAL (5% 51 aY) 138 Jia ol cdale dday | sganll
A9 oY Anald e (e (Adaiitl) Aalull 4 gilal) 4 padit) ddalad)
4 pail) Aaludd) o2 Jia e ) iy ¢ e BN B (A A
Aaloct) oda A jlaa 4y jha 0 5-S0 ()f 5 Aaidial) dalacd) ) 43 il
Al g gdaall £) AY) (e g dall disgll 5 g b AAS Ay dadal g
M Aeal) Jaail dgal ga A ABS Alaa 3) Y slacy

(1) “law must be compatible with the rule of law, which means that it must
provide a measure of legal protection against arbitrary interference by
public authorities with the rights safeguarded by paragraph 1 of
Article 8.”, ECtHR, Segerstedt-Wiberg , op. cit., Para 71.

(2) “[e]specially where ... a power of the executive is exercised in secret, the
risks of arbitrariness are evident. Since the implementation in practice
of measures of secret surveillance is not open to scrutiny by the
individuals concerned or the public at large, it would be contrary to the
rule of law for the legal discretion granted to the executive to be
expressed in terms of an unfettered power. Consequently, the law must
indicate the scope of any such discretion conferred on the competent
authorities and the manner of its exercise with sufficient clarity, having
regard to the legitimate aim of the measure in question, to give the
individual adequate protection against arbitrary interference.”, ibid ,
citing ECtHR, Malone v the United Kingdom, judgment of 2 August
1984, Series A No 82, pp 32-3, paras 67-8.
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il glaall ¢ A5 9 aan Ol s pad) G siLAN G ) daSaal) Cuald S g
Cra A gY) B_RAL i) a0 Al Ay AaSaal) cuad (Il cilullatiall 038 by
oy (3 g8al A, ¥ ABENY) (e (N) Bkl

la Y iy ) (8 gial A ) oY) daSaall G jiad ey Ad) J 4 Sy g
dgalae GSaY Gy (§glad Ay oY) ABUDY) LIS Al (g glad) il dalaldly g
dalid) Ao Lguda b caal gl A gilal) 3 980 dald dpan] (daxs Lgild ¢ pdadld) 11
sLiy (lasa B Al gl) aslaall jgad g (Ll (g 51 Al aY) (Golall g Ay paial)
Lo A i) A k) Aalecl) Ao A g siall 3 gd L) S ddadint) ddalold)
O ) g AN W e ) 8 ) (3 g8t A gY) AaSaal) 34U (I 340
Godal L oY) Aasanal) 24U LaS Led A gial) cillabin) 453,850 Adalud) gl 8
4 gaal) cilalial) 434500 ddabod) Ll & G el AN Gig N L jliie) A Glady)
S g Ay a8l Adabiad) (pa Uil g Uliald Gl Aududial) Aalid) cuils Lals Lt
A8 A ) A laa (g gt Ca GUS g cilaglaa ) L) Ll ) B A4
Gl adl i B Uaga 1793 (53755 Jal gadl 038 () gridal o) (a 400 c1d Aa)
A Al

(1) ECtHR, Segerstedt-Wiberg, op. Cit., Para 104.
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@ Sombid) Gl yodl) o whliguo
CLSHE I

Ol (Basatia Ciliulia (& daga cillaadlae (s Jalady) cula ol alaa (5000

Jlaa A i) cllalud) A jlaa 48 & 40355 0 aSlaal) o g g3 ) gal)
Belmarsh 4ua® (fld) 138 8 dald ] iy Laag .l JY) Aadlsa
control "AL 1 jal o 3lati (g AT &G Lliab (Ll «llis g (Ddetainees

Dorders

(1) House of Lords, Belmarsh detainees case (n 3 above), on this case:
Sangeeta Shah, ‘The UK's Anti-Terror Legislation and the House of
Lords: The First Skirmish’ (2005) 5 Human Rights Law Review 403;
David Feldman, ‘Terrorism, Human Rights and their Constitutional
Implications, Case Note on A and others v Secretary of State for the
Home Department, judgment of 16 December 2004°, European
Constitutional Law Review 2005, 1: 531-52; see also: Thomas Poole,
‘Harnessing the Power of the Past? Lord Hoffmann and the Belmarsh
Detainees Case’, Journal of Law and Society, Vol 32.4 2005, p 537;
Stefan Sottiaux, Review of Terrorism and the Limitation of Rights: The
ECHR and the US Constitution (Oxford: Hart Publishing, 2008).

(2) House of Lords, Secretary of State for the Home Department v MB;
Same v AF, decisions of 31 October 2007, [2007] UKHL 46; House of
Lords, Secretary of State for the Home Department v JJ [2007] 3 WLR
642, HL; House of Lords, Secretary of State for the Home Department
v E [2007] 3 WLR 720, HL.
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aSlas alaf Basaia il ya Lgale cade 3B "AE )yl 6" o ) B LEY) e
o) uldaa alal LLEY 03 (e E8E Cildaal) ) a8 aadial) ASlaal)
JSAS ) g1 oda il 1) La Al ) ALY (DY 00V ale B (o sudady)
(b (8 g8at Ay oY) AN (a (0) Bl p g (A Al (e Lilaga
a la Lalghl JSan sl g¥) oda cuils 13) La oy off cila ol udae Ao oS
RS ade S 13 Lag ABEN) (pa Adluad) B3} 2 g¢da A criminal charge
LDLEEN) e Aaliad) Salal) aa ey DY) 0
A el g e Lagd ald dani DAF, MB Llad uiSiy
LSy Al cliladad) goadaty LBl LGS cpiindal) il of ) 3 LEY) jaady

(1) House of Lords, JJ (n 96 above); House of Lords, MB and AF, op. Cit.;
House of Lords, E, op. Cit., (n 94; see Christopher Forsyth, ‘Control
Orders, Conditions Precedent and Compliance with Article 6(1)’,
Cambridge Law Journal 67(1), pp 1- 4; David Feldman, ‘Deprivation
of Liberty’ in: ‘Anti-Terrorism Law’, Cambridge Law Journal, 67:1
(2008), pp 4-8; Ed Bates, ‘Anti-terrorism control orders: liberty and
security still in the balance’, Legal Studies 29.1 (2009), pp 99-126; Meg
Russell and Maria Sciara, ‘The Policy Impact of Defeats in the House
of Lords’, BJPIR 10 (2008), 571-89; Dora Kostakopoulou, ‘How to do
Things with Security Post 9/11°, Oxford Journal of Legal Studies 28.2
(2008), pp 317-42; Derek McGhee, ‘Deportation, Detention & Torture
by Proxy: Foreign National Terror Suspects in the UK’, Liverpool Law
Journal 29 (2008), pp 99-115.

(2) See on the first issue (Art 5 ECHR): Feldman, ‘Deprivation of Liberty’,
op. Cit, pp 4-8; on the latter two issues (Art 6 ECHR) in particular:
Bates, ‘Anti-terrorism control orders’, op. Cit., p 107 et seq.

(3) House of Lords, MB and AF, op. cit.
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Oy (3 oad Aoy 5 oY) ABUERY) (pa Audliad) BaLall Lgu S5 Al g ¢ ALY ¢y g3LAY)
Al L Y adldl) paddd) e AaY) e Cids)) axe g

A Elaaly el sl ulaa slias] Gald 88 ¢ 68 Alaeall Leaally L
B (a ddload) Balal) a ggda (8 Lilia Ualgail JSES Y A0 mal gl ¢
daysa QLS )yl dgal gal AL a6l juaty (Do) @ sial 4 Y)
plgd) Ao g oo 308 il o) A s La) A A gal) (53 (Gl (B Apilia
OSST mal oY) 02 e Ol GlaadY) (3 ad Aoy ) oY) AaSaall i o) 2By Al
oadaa o) JoRN A b d (L) @l sl o g (D1 agidlile g 2 1880 5 el
4R 3 gand) e o) ja) caiadl 1aay caad 281 4 ¢l gl

G AFMB  (Aaad (3 (g 5alady) cla ol a3 of dd8al) g

Luadll oda B atal) jua ton (VF duad B jalal) aSal) 5 g B 4d) i)

Sl (F Al Ay A8 el gt aaly Uyl (alai cuilS g a gl cild B 5 paY)
1O () g lady) @l sl ulaa

(1) House of Lords, MB and AF, op. Cit., paras 13-34 per Lord Bingham;
expressing agreement: Lord Hoffmann (paras 48-9), Lord Carswell
(79), Brown (90) and Baroness Hale (56).

(2) ibid, 23 per Lord Bingham of Cornhill.
(3) House of Lords, MB and AF, op. Cit., Para 24; however, the effects of a

preventative measure may be so adverse that it is considered a criminal
charge irrespective of the intention of Parliament.

(4) House of Lords, E , op. Cit.

(5) “the control order regime is not intended to be an alternative to the
ordinary processes of criminal justice, with all the safeguards they
provide for those accused, in cases where it is feasible to prosecute with
a reasonable prospect of success.”, ibid, Para 14.
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Gls aY) 08 St G5S Of Ay mady ad A ) el g Sl
(Cpagiall cililada (pe cilel aY) oda ALECT La <y duilial) Alanll dgatald)
B A ABadlal) Cip) o) MAS) Lead UiSaa (8 Al allal) el
"AEadal 038 Lol Al ghina dua b
A el gl"" ing ad JaE Ll ol g gl uda O ¢ nn Laa il g
Aa ) o el g¥) oda aladic) sl 4 glaa (Ui Jdy 4dSt 5 Lilia Lalgs) JS&s
LA A8 a ot L3400 ddalud) o 3 ira g AaSlaal) e AGiLu) 4 gl)
dua b B B AUa algh) dsa g e 308 (50 Ladie "M el gl ) 6 gall)
A glaall sl zladl Al ghae
Yoo alad Gl W) (gl o Badl sy e Chd) aday 3dai Ladg
Cilgl pal Ao gaiy -4l 8 "B gl juad M) -Terrorism Act
3 gl IS (e CRESH adny AT daSaall Ul 2y o) AA0AN 56l racd duald
RS LS 13) callal) 138 Jiay pramd Of AaSaal) o quagg MAlal) @)l Y
b Aasaal) ) Gulhal) 13 andyg (D rddal) daliaal) ae (lis AdaY) o2 Jia
ald alaa cpadt aly (I e gy Magation o 4GB U uaaldl) oY 50 Gl
Aol alaf 40850 aealad) oY Jiiad sy
O ikl dadal ) AF, MB (fsad b (o galll 0da Jlas) saf S8
Ol Ay i

(1) Schedule to the 2005 Act, Para 4(3)(b) and (d).
(2) ibid, Para 4(3)(c).
(3) ibid, paras 4(2)(c) and 7.

(4) House of Lords, MB and AF (n 94 above) Para 267 and 38 per Lord
Bingham of Cornbhill.
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daslaa A gall Uae a5 diage ciliadle <l ol Gulaa sliae sl B

1Mo 9280 05 ol Brown sl O (JUall Jaas o i3 oo Adale
Al Al B ) gty Jile g lain) (8 Ah Aiidiall (g o)) 3458 J g8
dalad) dadiaal) dgal ga (b 451 gall ASLiad) (Say i gu 9o (53 2 j2a
Gal 113 gay dlld e (il o oy ol Y ada Al gal) dglas b
fiS O (e adie ) Adnat dgar] 93 (Sl ¢(dlla (B 3 e ud Ad Ll
Ml Y AadiSa Jua b 4y dpasl)

G cdal g ) Al el - gl A pald @l sl Galaa O 4

WSSy Y Y e 0 alal il Y G sild o ) -l s Hoffmann 2l s
A oY) ABEY) (n Al Balal) (ia A gD 5881 A s LELEH) (B g pually
first Ss¥ da ol A Af, MB Usad caef ady, cludy) §gdal
e LS il sl Gudae Lalis ) A0 Jaa) ¢ pua A9 Pinstance judge

(1) “not accept that a suspect's entitlement to an essentially fair hearing is

(0]

merely a qualified right capable of being outweighed by the public
interest in protecting the state against terrorism. ... On the contrary, it
seems to [him] not merely an absolute right but one of altogether too
great importance to be sacrificed on the altar of terrorism control.”,
House of Lords, MB and AF, op. Cit., Para 91 per Lord Brown.

See for the difficulties of the High courts to interpret the House of
Lords’ decision: House of Lords, Secretary of State for the Home
Department v AE [2008] EWHC 132 (Admin); House of Lords,
Secretary of State for the Home Department v AN [2008] EWHC 372;
House of Lords, Secretary of State for the Home Department v AF
[2008] EWHC 453 (Admin); House of Lords, Secretary of State for the
Home Department v AE (Rev 1) [2008] EWHC 585 (Admin); House =
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M el YN i) (adidd) pied Afia 13 g JAn O A Al ol
Af, Gzl i ora b ) Ao adi Badtg md oy Ash" e G g 148
) g Bl S G B ) (g3 Y el Al ealaal) aadi) o) gl MIB
Jasd) Eua e Y g Sla JiS () ¢Sy ) 138 4dLh (Adale daSla

g daSlaal) ald o (g salady) cila gl (ulaa LAl cBgl) cild A
A aY) Adlaadly AN adad JAS5 ARy play ARyl a%y ¢y gAY O ¢pa 2l

Mla YL Ailaial) Lla Bl b aild ] gead dal AdiaNa (S g
N Yl B a7 d gl 1 Sy g, (g ey il gl utaa aloal
2 oadaal) S o Aol de g pdial) Ao jlaal) atald ) dalud) (galsal)
o2 iy Ainga (8 g dules ST & e (A ) -Apiliall) ASddh of Al Jlan k)
W gy igale da g haall L) B A8l @) Lo W) G 4555 g0 (Gl

= of Lords, Secretary of State for the Home Department v AF [2008]
EWHC 689 (Admin), [2008] 4 All ER 340 and House of Lords,
Secretary of State for the Home Department v AH [2008] EWHC 1018
(Admin); for the Court of Appeal: House of Lords, Secretary of State
for the Home Department v AF and Others [2008] EWCA Civ 1148;
see also: Ed Bates, ‘Anti-terrorism control orders’ (n 97 above), p 114
et seq.

(1) House of Lords, MB and AF, op. Cit.,, Para 66 per Baroness Hale of
Richmond.

(2) See also: Thomas Poole, ‘Courts and conditions of uncertainty in “times
of crisis”’, Public Law (2008), p 242.
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the Torture Evidence dxad 3 4ali day Uaylg (MB duzd 3 el g

.(‘ )case

Janigd A (oo piad (g mlady) cla g ll) udana o ) BLEY) Jaadg

dde Joanll ot 38 058 o (S gl Adle Jguand) a3 3 Jilalit oy Dy o
alal Joaa & Agillay yul) cillalidd) pa (U1 99 (Gl o) A g3 (K5 ga ddani) gy
Special Immigration Appeals 3¢ CLLL LY L aldl) 4yl
oda b ) i) aad AN -Bingham 2 gali 285 .Commission
o Jpaail) \Sa) gf A8 5 g Lty Jad ) gy Y L) (5 00350 agea Tana ) ~Apucal
udadl) A1) o) Apanl ASY) (S0 g coudail) JMA ¢ Mgl Jguand) i o4 Judal)
Aoy daay fagall 1aa ¢ g ()M Amulud) galal) aal La el Lgdiiiad S

(1) House of Lords, A and Others v Secretary of State for the Home
Department [2005] UKHL 71 (Torture Evidence case), on this case:
Sangeeta Shah, ‘The UK's Anti- Terror Legislation and the House of
Lords: The Battle Continues’, Human Rights Law Review 6:2 (2006),
pp 416-34. Helen Fenwick, ‘The Reaction of Great Britain's Legal
Order to September 11, 2001’ in: Bernd Rill (eds), Terrorismus und
Recht — Der wehrhafte Rechtsstaat (Hanns Seidel Stiftung, 2003), p 57
et seq; Brice Dickson, ‘Law versus Terrorism: Can Law Win?’ [2005] 1
EHRLR, p 11 et seq. This case was decided shortly after the attacks on
London in July 2005.

(2) House of Lords, Torture Evidence case , (n 111 above), Para 1 per Lord
Bingham of Cornhill. The House held unanimously, in a panel of seven,
that torture evidence was not admissible. On the standard of proof the
panel was divided four to three.

(3) ibid, Para 17 per Lord Bingham of Cornhill.
(4) ibid, Para 12 per Lord Bingham of Cornhill.
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Ol Hoffmann 2,5 5 - slai¥) <id By () doad) o gildl) S8 85 us
38 DMA D 50 Jals aaghy cudail) NA e L) o Jgaaally lawadl?
Gudadl) aladiud s Ao 7oA A Gt 41 e Bingham sl asd cdllh
gy cudall) (NA cra Lgple Jganl) iy A ALY Sl o5 (g £ gana
SO YL A jall sl Y Jadd
s Jpaall Lad olin §lagall dkasal) cillaadlal) sda al ) 3 aajy
G NS 0 o GlaadY) (G gial Ghad 1 peall) b couinill JIA (e A
BIA (e dgle Jpaaldl ad o Glal) o gl o) i) lra L YA U
Bingham 2,4 7 5380 Cua Slel jaY) (e Jalad) dlagdind QY el g cqulaill
ada i aa g Y Al Al e a8 e STAC (...) S 13 46 ola'sa | jbma
SOOI Vg pland) by dgle quagd cqudatl) (BIA (e JlAl) e Jgaal) B
a lower <L a)1lma oo day ¥) Bliadl) 400 ) ) g 288 (i3 pag

(1) Lord Bingham referred to the UN Convention Against Torture, the
ECHR, Universal Declaration of Human Rights 1948, the ICCPR,
decisions of the ECtHR and decisions of the International Criminal
Tribunal for the Former Yugoslavia (para 27 et seq).

(2) House of Lords, Torture Evidence case, op. Cit., Para 91 per Lord
Hoffmann.

(3) ibid, Para 33 per Lord Bingham of Cornhill.
(4) ibid, Para 45 per Lord Bingham of Cornhill.
(5) Shah, ‘The Battle Continues’, op. Cit., p 418.

(6) House of Lords, Torture Evidence case, op. Cit., Para 56 per Lord
Bingham of Cornhill, joined by Lord Nicholls and Lord Hoffmann.
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B Ale V) asis oA JLsaY) Hope sl gl 39 (standard of proof
dagiidagle Jpaal) a1 8) o slafid B JLSAY) 13 JAdh g, ) Aol
daa o i) 8y guam caaie) 18 A0Y) o gl gl mag (D1 Gupdaly
i e ) e B Ledl e Hoffmann 25l cildiadie & pud ady (Vi lee
B A dllaiall g jall ) Yale (o< Y a8 dde adlay M) LAY ol e
culs ey o Bl g gam o Ja ol (Ao g Dby 5 sdad Ay, oY) DY)
UiSaa (95 Y Ledie 4df da )3 ) pllaall g (3 98ad) (o 435) 90 £ 520 0o 4
G55 O -ASaY) sda (8 ccudail) JMA (e dgle Jguanl) a3 38 Julal) o (e astal
Qs B i) B AT O ey qudadl) A (e dgle Jguand) a3 aB Jlal)
s e S Jadal) sl Cpe Y4y dld g (Jalall asall

PA (e dle Jgaal) ol a8 00 O Sy ) -Julad) 1a g Larde
al )y cAiliadll sl ) A (Aalad) @ jLieY) (a5 JaS) JlieY) B cual)
Al oda B jiay ¥ Adalal) daSlaal) B Gad) a a (B (3 gaaa (g (5 ga Jany
s AY rllaal) pa 43 gall Ll sy 43Sl ¢(....) naill BB 48

Oudaa OB o(..) Apuad (B BLLIAY diaaal) AR o2 AS) J 4RI (S <) il
<l e ) g el j) gall Ldald L,ﬁ\ﬁ‘g\ id)asd) A ga Jaa ¢ i) @l )l
Aalal)

-

(1) Lord Hope of Craighead, Lord Nicholls of Birkenhead, Lord Rodger of
Earlsferry, and Lord Brown of Eaton-under-Heywood.

(2) House of Lords, Torture Evidence case, op. Cit., paras 120-1.
(3) House of Lords, Torture Evidence Case Para 121 per Lord Hoffmann.
(4) Shah, ‘The Battle Continues’, op. Cit., p 430.
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oL ) Lidad) AaSaal) alsal 3 cila Y sl ;ALY Glaal)
Jod| wllal
o o0 &) B hiad | i gl & wibdydl skl
Liugl g A il gl astaall cisal oy oY) J gl adina B Jlall g4 LaS
il gl aSlaal) iy Ao S Ay e U Balas Cilgl ja) o (o shali LAl
DS L iy il ) (A Juadli () -l ) 9 43S 1aY) Baadiall il gl A L
Goadall axi g il Y dgal ga (B A 1 gusa (196 O (sSan Lal B gl QUKD (1
Jaloa (8 Cp b plae o mtinal) cuiladl 4 ghaal) Jldic ) <l yib Lo
Oabad 138 A i) £3sall) Guantanamo

(1) See for more background information: Congressional Research Service,
The Supreme Court and Detainees in the War on Terrorism: Summary
and Analysis, CRS Report RS21884, of 12 July 2004 and Boumediene v
Busch: Guantanamo Detainees’ Right to Habeas Corpus, CRS Report
RL34536, of 16 June 2008; see also: Johan Steyn, ‘Guantanamo Bay:
The Legal Hole’, ICLQ 53 (2004), 1-15.
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= agia O pliinal) e¥ 3R o a8 (VGuantanamo Jalw (A Gliudiladi
daelall Claglaall g A3aY) o e3UY) 8 agla (e Ay caSlaall ) £ gall)
¥ gl B Aa 3 S aSlaall e AB g agigal e A dadiiaall Clpl a3
PO (e Ll oda & dmall ALiuY) o AGaY) il ) 4 4aY) Saaial)
il paY) oLl Wil g gy sS anld) -8 AN 22y Guantanamo Jabw o) Js4Y)
Y LS o afy iy o ALl Lpabaid) A JAsi Y a8y 138 oa i Ao 3344l
Ldalidi 13 e 5 s ol aias
Cud Ladie dlld g ¢ ALabl) olaiy) 138 Jul al 4585 ja¥) Llad) daSaal) o) A
habeas a8 alal Jgiall sl s <Rasul v Bush 4uad b Yoot ale b
i) LS 13) Ay pa¥) Balped! pualid) alBY) 7 A s kil G418 corpus
ad A 5 Ldal) dasaal) o am (VA jal) cillalind) Lanf gy Adliic) i a8

(1) Eg Yaser Esam Hamdi, see US Supreme Court, Yaser Esam Hamdi and
Esam Fouad Hamdi as next friend of Yaser Esam Hamdi, Petitioners v
Donald H Rumsfeld, Secretary of Defense, et al, 542 US 507; 124 S Ct
2633; 159 L ed 2d 578; 2004 US LEXIS 4761; 72 USLW 4607; 2004 Fla
L Weekly Fed S 486.

(2) US Supreme Court, Odah v US , 11 March 2003, ILM 42 (2003), p 408.

(3) US Supreme Court, Rasul v Bush , 28 June 2004, 124 S Ct 2686 (2004);
see also the criticism of Tomuschat, at: Christian Tomuschat,
‘Internationale Terrorismusbekimpfung als Herausforderung fiir das
VOlkerrecht’, Vortrag anlisslich der ErOffnung des Wintersemesters
2005/2006, Speyer, 15. November 2005, Speyer, Deutsche Hochschule
fiir Verwaltungswissenschaften (2006), p 21, acknowledging that after a
long discussion of the case-law on extraterritoriality the Court
does briefly mention the actual issue of ‘whether the federal courts=
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i ild daSlanal alAdY) plad) Sy (LS 13) La ) Rasul dud 8 (o ol

Ailad 48 ) ¢ gall) Ba age gl O Qg0 LS cllalu g clin Aol g
") independent judicial review 4liiua

Ladad) daSaal) 4 jaual o3 aSad) (e alyl Ao day 5§ =Y 0 0V gilga V B

g S S L) Cpndaty ol Ay ) sl sl Roasul a3

Combatant Lls Glas ("elac] Gu aas" cplitaal) £l gl dag) pay duaida

S\ i pat Ay AR 9 I Y 118 gam Status Review Tribunals

) combatant Enemy " _laal)

pilBy B (3Bl (e 1y 5ad Ll ) LaSaal Rasul dxad Adla) aayy -
& <US District 4aSaa 4 Joyce Hens Green 4xslill &) (duail)
a g Axal e aSlas ol g Aile Clpl ol A el Gullinall ¢ Yoo o iy ¥
sslaal) 15 Y the Combatant Status Review Tribunals Gstaal)
Lgalsa B call £ gud o (Say S Green Apdaldl) cuiy 3By (DA aial)

= have jurisdiction to determine the legality of the Executive's
potentially indefinite detention of individuals who claim to be wholly
innocent of wrongdoing’ at the end.

(1) Tomuschat, ibid: ‘fully exposed to the discretion of military bodies’.

(2) US District Court for the District of Columbia, Re Guantanamo
Detainee Cases, judgment of 31 January 2005, 355 F Supp 2d 443
(DDC 2005), p 450.

(3) US District Court for the District of Columbia, Re Guantanamo
Detainee Cases (n 130); Point B, Specific Requirements of the Fifth
Amendment's Due Process Clause, starting on p 465; compare
however: US District Court for the District of Columbia, Khalid v Bush
355 F Supp 2d 311 (Richard J Leon J).
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4nalil) @yl adi ey Aula) (398a0 o A g jdal) 3 gAY cila YY)
9 ddaiall daSlaal) Ayind La PRRCA LR 4 ) gall Llua d5 1L3) Green

gJ Aliaial) 3_4.4.4M dala ¢ g gJ due process Aoty Slgl Y
Y e Aadlaal)

= LAA] a3 L A5 Jal g itaa 3B Green daldl) o)) J o8 Sy
pda Jhialiy Aduadial) g) Adalal) daSlaall & gall A88A) YY) ayaail L)

ek Lasd Jal g2l
Aaid) daslaal cile) ja) ob dady A paddll Laldl) dalad) ;9
gl Aa) ady al

clilacall dlaiaall Aagdl) g dalaal) oda (pa (LAY e all jdad Ll
Al of ALz a2y
O Al gl o) dlaa B L gSal) pellaa ;I
b dagSal) cileledl ) Green doaldl) @ jldl ¢ o La o Lyl
sV3a (3o Ao i o) oSar ¥ Ale ) cilaliiag ¢yghadi )5S (il gaesall £Y 58
(oY iy dlaia gf Asle daSlaa b cpaliinal)
Ahlal) cilincl) ade g Adalad) AaSlaal) (a8 (a0
O Sl aY) Jlaidl A s dagSall (il g ddasaall pé ey
Csmagiia CilelsaY) sdgd cpumadaldll a1 8% ol At Aia Lgile sl DA

(1) US District Court for the District of Columbia, Re Guantanamo
Detainee Cases (n 130 above) at 465, citing US Supreme Court,
Mathews v Eldridge, 424 US 319, 335; 96 S Ct 893.
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G Aliiocal) 4ulall) 48 ) draa) aSi9 salad) (510 O g ) (a9
O Lgha gt Sy (AN ) (3 98ad) o dida g jiall 3980 o0 138 Saay
@sdall o A g il 35810 g (JEa) Jow Ao JLiie V) ol ) gaddd)
iy g g (g (A1) (JUa) Jins (Ao Sl el aas) i Ay
el e e
dpad 54 ) Lilad) daSaal) @) e Green 4mdalill ¢ jlai) a3
: AY cilal) gé Laal) 4l datadl) (e il Hamdi
Jaad a8 ila JY) dga) gal dad) gl LoV g ol g o)
alad) cilp) ) Ak 0 Jeas Yo dAaidla g 4y g g e JLiic) cLa
(One) ey oda e

(1) [t]he purpose of imposing a due process requirement is to prevent
mistaken characterizations and erroneous detentions, and the
government is not entitled to short circuit this inquiry by claiming ab
initio that the individuals are alleged to have committed bad acts.",
ibid, at 466, citing US Supreme Court, Hamdi v Rumsfeld , 124 S Ct
2633, at 2647.

(2) "fundamental rights restrictions that might be justified because a
person is a terrorist (eg detention) and restrictions of procedural rights
(eg non-disclosure) that might be justified because of security
considerations.", J&all <ULy

(3)"[T]he law of war and the realities of combat may render ... detentions
both necessary and appropriate, and due process need not blink at
those realities." , ibid, at 466, citing US Supreme Court, Hamdi v
Rumsfeld , 124 S Ct 2633, at 2647.
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40an Adabld) s casf Ldad) dasadd) o) ) Green 4l Uil B g
s Gliciladl L8 g1 50 alate Gl o e Jlie g e (el b

B L Jad 3B Y v € gigy YA _Hamdi dxad of () 3 L3y jaaiy
" Ulail) daSaal) cudad ) Apiadl) oda g (Vi jaall g g daa) e aSlae L)
alas puly o 4l L) a8 " habeas corpus petition Jbaa) i
G M AE S L laa e o e Gy JEIS) S el il g gR g ¢gden
illegal Owe Jdd) & G ol Jlllie) b 4 gSal) Aabey dasaall cud jic)
saadial) cl¥ gl g.'\hb.a (o Caliinall Q\.) Cucad l.g.'lﬁ\g c(v)enemy combatant
o oaald alaf aglliie] @ ) B Ao cadal) b jgaiay 588 Of cuam 4S5 jaY)
sJiinall Al Lilad) daSaall cuiad 48

Al Aale A B g cAdiiail 28] o) Guladly 1)Uad) Bl o g
LOalas ) 8 Aata alal A gSad) Ll 1) Aed) gl) clauslal)

Gl 2l LA G Sy Al (3l (Ul daSaal) cud i 288 (D aa g
Bugan (daSaal) cufing a8y Lpujj.hd.hgém\g\ﬁdbumgé
B gy cillalis A1 gia g dannia by ey BLEL & Sus aslaa g jld dald

(1) ibid, at 466, citing US Supreme Court, Hamdi, 124 S Ct 2633, at 2647.
(2) ibid.
(3) ibid, at 2643 et seq.

(4)" must receive notice of the factual basis for his classification, and a fair
opportunity to rebut the Government's factual assertions before a
neutral decision maker", ibid, at 2648.
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A B Laa G5S of Sa LY pulaa Al ol Lgd) ie) a1 daidla
du  Adslall Cip) adl LEL) JSdy ¥ Al dasaal) ¢y 18 dalid) Cag )
=Y ol hearsay 4seland) Balgdd) ) -8l L dda jday o Process
Jlae laia¥) (gay ool My caialy Jiinal) o)) AaSaal) caasf (3 pay (DA 6 5o
Gl 8 Al cudl gl ) 5 LAY quiadi al Lla) dasaal) ¢ Bad g
:DHamdi 4azd A cla Y gl ga b
) i) e Gyl ol La jliic) B dagSall AAL A1 13"
Aa) g (3l 13) (oSar sdaa o gl cld A it La 1] g o(laY)
Ob Ay ya¥) Baaiall ¥ gl dga ga (b Ay jlaal) @ gl (gadly o
Oy sdan JLiie) o ity cile ) paY) A dagSal) A5G (g d) i gal)
Ml 48 a9 0

(1) "appropriately authorized and properly constituted military tribunals",
ibid, at 2651.

(2) ibid, at 2649.

(3) "[i]f the Government does not consider this unconventional war [on
terror] won for generations, and if it maintains during that time that
Hamdi might, if released, (p. 210 ) rejoin forces fighting against the
United States, then the position it has taken throughout the litigation of
this case suggests that Hamdi's detention could last for the rest of his
life.", ibid , at 2641 — as is well known, the Bush administration coined
the term ‘war on terror’ for the fight against terrorism to justify the
means deployed based on a war analogy; see also the ruling of the US
District Court Judge Richard Leon in US District Court for the District
of Columbia, Khalid v Bush, op. Cit., granting the US President the
authority to detain foreign enemy combatants outside the territory of
the US for ‘the duration of the war’, irrespective of where they were
arrested.
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g g 42l ja aSlaa" () Green 42l ©iag (Rasul dxad g

aBg Badalia 7)o (e Adalal) Cile) padl Ay gl cliladat) (el Y 1y slaall

CHAELY) e A oY) Aditlal) Ll opiditda ) Lgilaliti) Green Al oo
LA JS 8 eI of cuand Y 488 AL ALiUal) Lal g ) JS o gubaisd

M Omlaall ada g A2l e aSlaa’ o B AN cpa A6V Adilal) St g
s Al Access to the evidence 4431 e &3S dua b cpaliiaall Ji<5 Y
M e 15481 day GadA) S 13) La aaay W )8 el 8 aslaal) o2 Lgnle
LAy e gy s B (alil) (g gl Bac o agd JiST Y dlliSy
¢l O g aa (Green Axalll) (i 8 W8 g o) ilS Cpliinal) ¢ (D daag
glaiad) i 3 agliga) g B Lgad) aii) A DY) e Gakall A giaa dua b
gL Al 7 pana b (LS 1Y) e JS Ca 13 00 ey Jiinall gl ) g8
a2 Allaal) anal Leddas g (Dlaaiis g Lgale 3 ) dda calla) A AWy e

(1) US District Court for the District of Columbia, Re Guantanamo
Detainee Cases, op. Cit., at 468 et seq.

(2) To illustrate her point Judge Green cited US Supreme Court,
Boumediene v Bush, 04-CV-1166 (RJL): It was alleged that the
detainee associated with a known Al-Qaida operative while living in
Bosnia. In response, the following exchange occurred: Detainee: Give
me his name. Tribunal President: I do not know. Detainee: How can I
respond to this? Tribunal President: Did you know of anybody that
was a member of Al-Qaida? Detainee: No, No Tribunal President: I'm
sorry, what was your response? Detainee: No Tribunal President: No?
Detainee: No This is something the interrogators told me a long while
ago. I asked the interrogators to tell me who this person was. Then I
could tell you if I might have known this person, but not if this =
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O i) ate 8 dagall dalaall Green 4xaldll Jalai ol (dlal) cild AdaY)
Lol ) agh o SBiay o 1) LalAEY) Aga) ga B Adlaal) A4y

RS jha aa ) coad 28 dasaal) ¢ ) @ U Green sl o) J;
alal Jgdiall (alA &Y jLaa) Llad 8 slisd) (e oY Adias clagina i o
gllaall 41 ghaa 453 9o Green 4o\l caag a8y () habeas cases dSaal)
e (51 plisactl Uil Abual) el Abaall cila glaal) JS (pe CiESY ol b
Aalaia) ae) gil) gt Osecurity  clearances gale G-l dgial salg—i
Oiladl 4 Sead) Lall) sl oY

= person is a terrorist. Maybe I knew this person as a friend. Maybe it
was a person that worked with me. Maybe it was a person that was on
my team. But I do not know if this person is Bosnian, Indian or
whatever. If you tell me the name, then I can respond and defend
myself against this accusation. Tribunal President: We are asking you
the questions and we need you to respond to what is on the unclassified
summary.

(1) As p 208 at 471, citing Para 30 of the Amended Protective Order and
Procedures for Counsel Access to Detainees at the United States Naval
Base in Guantanamo Bay, Cuba, 344 F Supp 2d 174, 180 (DDC 2004).

" (Y)Security Clearance (= Juza (o2 9 cduaiiall 4iaY) cilgal) (o sl dsial Balgd "

BSalgdd) oda Ll Uda 4 ) (35N Gaany Ao £3UaY) Ladla Lpdala riad el 3 B

(3) US District Court for the District of Columbia, Re Guantanamo

Detainee Cases , (n 130 above) at 471 citing Procedures for Trials by

Military Commissions of Certain Non—United States Citizens in the
War Against Terrorism, 32 CFR § 9.6(b)(3).
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pdh JAdi g (bl S Ao Gudali Y J88 CulaliiY) (pe 40U Adital) Ll g
Lgale Jgand) ol a8 68 o Say Al @l ) 3Y) e slaieY) A jaa b ddilal)
IS Jadiy o Sy g3 M bl gaall! gl Al ciy il g g8l YA (e
28150 oy Aa lh YU A jal) cilaliiall g 21 AL Ala o (S (add
iy 1) 03¢y Cpalle
Gl Green 4—alll) clliadla i€ dga jil) clp) Jal) Gl b9
Of afy adl ) @bl dun duald Ll e ol Jgaall g lud¥) Al iy el
Al al Lgil guidal gl (o ¥4 0 Y ale dia M laal) slas M Jliiely a i da gSal)
Y A i oM Gl g 1Aag (Y v f glen Ve plhaadl 138 Gy
M) iy il o Bady 13 (3939 (D1 jlaall gida g daal e aSlaal ¢ pddal)
AL M) iy i) (e Aol 9B ) guan (el JAS) ) 138 (B dagSal) Adiy
Apiad (o dagSal) 4 M) iy il ¢ (I Gl g tan Al B A gsal)
Gl ol da pleca £135 (8 1 sk Al Gudl) o el s lae YN ey S (53
aSlaal" (adial) e ) ) Ci el Laly (olianiladi B A0S jaY) Saaial)
S 3130 agllati™ 3 e GaAEY) o Gaday LS Mo laal) aa g Axa) e
L pgald gl Aol ) Aadid] (B aghias busa G (a9 el YL gl o cilalila

.(i)n ) & ',L.

(1) US District Court for the District of Columbia, Re Guantanamo
Detainee Cases, (n 130 above) at 472 et seq.

(2) US District Court for the District of Columbia, Re Guantanamo
Detainee Cases, (n 130 above) at 474.

(3) US Supreme Court, Hamdi 124 S Ct 2633, at 2639.

(4) "contacts with individuals or organizations tied to terrorism and not
because of any terrorist activities that [they] aided, abetted, or
undertook [themselves]’", US District Court for the District =
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gLty Al iy el ISy Cpplitinall (lanad Ay J8Y) Jo
aSlae Cilpl pa) (A alad) gl 8 asdiaall Mo laad) slas U
(msh () e (B jRiual) g alpall LELEE (i jlaal) g g Azl 4
Tlandl DA (e lld g -Alslad) e )y LY Aal g sl
Baaiall il sll Adaalia cilaliia B agiy gas 3 pal 31 8Y) Jliicly
cidiall aladia deslal) Aledl) Aadi¥) Ao Jusril) e Yy Ay jaY)

MK paY) Bantall Y l) A il

cL@.ASAMuJDMU ﬁa‘HQGreena,yb&ﬁ deﬁ c&l&a‘s
:(Dasal) 138 o ) 5L YA e dlllg

= of Columbia, Re Guantanamo Detainee Cases, US District Court for
the District of Columbia, Re Guantanamo Detainee Cases, judgment of
31 January 2005 at 476.

(1) "at least with regard to some detainees, the expansive definition of
‘enemy combatants’ currently in use in the [Combatant Status Review
Tribunals] proceedings violates long standing principles of due process
by permitting the detention of individuals based solely on their
membership in anti-American organizations rather than on actual
activities supporting the use of violence or harm against the United
States.", US District Court for the District of Columbia, Re
Guantanamo Detainee Cases, ibid, at 475.

(2) US District Court for the District of Columbia, Re Guantanamo
Detainee Cases, ibid at 477.
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CailS 3] La aaid Sals Sa dlacaia L) Jua gl o Al gilidl) jiad ¢
Moadd oY paiuall JEieY) ac Al Y o) A8 Ay 2 g8
clabd (Rasul 4xad b Green 4uall) aSa o Ciuaigale g0 g
o) Ga (Y00 g ¥4 B olaaa Al 84K ) Latal) Aagal)
Mg Rasul 4xad 4 Green 4-aldl) 45 jaal ) asal) aa Liad) Lasaall
g s i) B) Lgaldadl ) &y pSaad) lall) Gl Llad) daSanal) cuad
Ledsba " dlgles gl (B it O Lgd Gud Guantanamo (Afina daslaal
Aoy ) ciia (300 gal g Ay jSeead) Ad)aadl da gal) ¢Sl LSLEEH JSAS Lglle) jal g
JSAT Gladll ol ) ) dcaSaal) ci LT (duald ddayg "V 4 £ ale b dadgal)
SORY Caa A8 e (V) Balall gl
:O L L Breyer s\l BaY i

Lita) 5_jad Canay Y (SJL&JMY‘) oA s gibéﬂ\ ¥t o

(1) US Supreme Court, Hamdan v Rumsfeld 548 US 557 (2006).

(2) Common Art 3, which appears in all four Conventions, provides that, in
a ‘conflict not of an international character occurring in the territory
of one of the High Contracting Parties (ie, signatories), each Party to
the conflict shall be bound to apply, as a minimum,’ certain provisions
protecting [p]ersons ... placed hors de combat by ... detention,’
including a prohibition on ‘the passing of sentences ... without previous
judgment ... by a regularly constituted court affording all the judicial
guarantees ... recognized as indispensable by civilized peoples.
(Hamdan, ibid ).

(3) ibid, at 636.
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Lalad) daSaal) cuad 3 YY) Apall) oda By (epiagduiad 3 Y4 oA giig
a¢) Guantanamo Jabu A "l slacls” culiinal) cila¥) ol (Ausy oY)
= oabll privilege of habeas corpus ua® alal Jsiall jliia) & 3al)
GHL Lle (aiy ) daal jall gl A5 0 cis) ya) ol s (Daglliie) Ae g pda
LS Sbay 2y ¥ DDetainees Treatment Act ¥« +© alal ¢plitinal) {lales
5 A el ) ALY Aala B ) g Cpliinall o) 5 (D pagaddl Aa B
ciasf ady ) ald alal Jgiall g e ad ) S8 CLiLaY) AaSaa alaf dan) ol
OSan Y Agdla) il pdls o o8 (ppliinal) JUic) <) yib Jgh ¢ guda (B Ad) daSaal)

AE g 0585 ¢

(1) US Supreme Court, Boumediene v Bush (2008), 128 S Ct 2229; see:
Ernesto Hernandez-Lopez, ‘Boumediene v Bush and Gantinamo,
Cuba: Does the “Empire Strike Back”?’, 61 SMU Law Rev 2009, pp
117-200.

(2) US Supreme Court, Boumediene, 128 S Ct 2229, at 2240-62.
(3) PL 109-148,Title X (2005).

(4) US Supreme Court, Boumediene, 128 S Ct 2229, at 2271-4.
(5) US Supreme Court, Boumediene, ibid, at 2274—6.

(6) US Supreme Court, Boumediene, ibid, at 2275-6, see even stronger:
Justice Souter at 2278-9.
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LR cle) 2 (e ol 568 saa o A8 ) Bad A 8 aaiad 1Y
A g b A8y o Ao ) o) ) A glaa dua b Jiinall UG o a1 LG
el 7w (35l A Adalis dasSlaall ¢y oS o g (IS

L) o) ) (B daSaall Al Jady 401 Badly (AN juaially 3l Ladg
AaY) S5 A ol Jadi g cdliall <l 35 sl Ao JS i A Lay facts il sl
ALl cig) aY) B ad ol Y

gééaﬂgd.ubw'x’\ & D Sd]) fasal) A8 yaly) Lalal) daSaall ciasa ady
ad Lt g doatall G g Al aSad ) (gabeal) AaSaall i B Cua jalB ala) J giall
dgalsa 2 Lila Lgiadd o) Lglalad caany oalal) 022 0 LR 1I3a Al ) Juaas
) ALYl Al daSaal) cd sio) (Mg Gla )Y Cpe daglll) Auliiay) culagagal)
adld (I 4 4 el Aglead 4 gaa B1ai" JSdy 1 al alal J el ¢ ja) ¢
Mand ) akall g8a 03168 o Adaall cpe I e Laldie) a3 318 (Ul (Jiag

.Odelicate balance of governance

(1) US Supreme Court, Boumediene, 128 S Ct 2229, at 2268.
(2) US Supreme Court, Boumediene, ibid, at 2246.

(3) US Supreme Court, Boumediene, ibid, at 2247, citing US Supreme
Court, Hamdi, 124 S Ct 2633.
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il Aasanall ¢ U3 o ¢ gl g (B0 ) ) Juds apals o Jliaal) 5,08 o
ioleall alll) fa ) et A48 g Adale 45 3) g0 anlli o) Jo Jadd L (duay
cllabas (o ¥ Lgal )" O AcaSanal) B (llidy Tagall Lgdla ) 4 Uyl (Sl
e O i AN Ol g (aY) dlan g T gial) Adabedd) W ey 430,800 ddal)
Ol e Uaida ka9 cpdll e¥ 58 JieY dala Lybdil) Ualud)

Cada g3 Al (B A0S, 5aY) Llad) dcasanal) ata o () GUSY) Glany g
I3 (b g ol Y aagh (e peaianal) Alan Chagiont B jala dyiliad B ) glia oy
WA g ¥ Alan A Cial aainall Lgale a8y Al Guad) G 9l ae Ci gl
o ) Al las sade Bl A1) Jualdl) ) ayand Ldal) daaal) cl gla
B geas Lglatad oy Al a0 gl ST Y 5 Cada Uindh ey s LYY oY ccldl)
el sl Crag W 5lad) A 48 o) gBl) oda CuilS ol LaS Amand) 5 SIAN gay s Al
Cra Bae il &b A il g Alld gang Ll 8 hdl) s A Ldall dasaal) o
Lol 4 grall ) Kennedy (ol 3 L) JUial) Jasw Ao i ca caSal)
S Y e Gl Bae paad ase o LELY

(1) " but for [the] limitations on the detainee's ability to present
exculpatory evidence', US Supreme Court, Boumediene, ibid, at 2274.

(2) "[tlhe law must accord the Executive substantial authority to
apprehend detain those who pose a real danger to...security", US
Supreme Court, Boumediene, ibid, at 2277.
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o Lghad (sl Lol L8 ga cugarl g 218 48 aY) aslanall ¢ oo oSy g
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5 ) agaly 3181 sl cile) Jadl oda (Y (A il ciled el Al

(1) " [tlhe laws and Constitution are designed to survive, and remain in
force, in extraordinary times. Liberty and security can be reconciled;
and in our system they are reconciled within the framework of the
law.", US Supreme Court, Boumediene, ibid, at 2277.

(2) US Supreme Court, Boumediene, ibid, at 2259.

(3) US Supreme Court, Boumediene v Bush , ibid, at 2236 citing: Marbury
v Madison, 1 Cranch 137, 177, 2 L. Ed 60.
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) 5 alatBY) ana g g e 318N Glaja ) sl ol ol (2 8 55
3_..\&@) 3i 4(v)dla.“ gd J.ha.u A‘Jj;i‘ 314.& Ul sl U'“ (é'é\g-’l' b L@& RERR &
L) el o) of a Dadl o8 3 ab Slaad dp jaall o9 igd galall 3 52 5l)
JEEU A8 (dald dduay (duiladl) 8,1 4, ) giual) dadll
(ol | kil
b gt bkl | S| ISR (b il i) sl

Bugma () pdas 138 (ol dBy Lgadid) da apagill Judl pau) 29209 22 2%
Gag s 8 (6 i) dana il i 4B e (gl it ALi) ) aSlaal) R
Al b A A il AN (amy pa Ay i 34 o 5 pall (e g (AU

(1) ibid .

(2) The contrary argument was made for UN sanctions (Larissa van den
Herik and Nico Schrijver, ‘Section Two: Human Rights Concerns in
Current Targeted Sanctions Regimes from the Perspective of
International and European Law’, in: Thomas J Biersteker and Sue E
Eckert, Strengthening Targeted Sanctions Through Fair and Clear
Procedures, White Paper prepared by the Watson Institute Targeted
Sanctions Project, Brown University, 30 March 2006, 26, available at:
http://watsoninstitute.org/pub/Strengthening Targeted Sanctions.pdf ,
p 10) before the humanitarian exemptions were introduced (see
Chapter One, Section 3.1.3), but irrespective of the value of this
argument at that point, it does no longer apply.

(3) This can be contrasted with the situation and in particular with the
suicide cases in Guantanamo: http://www.reprieve.org.uk/.

(4) Israel Supreme Court (ed), Judgments of the Israel Supreme Court:
Fighting Terrorism within the Law (2005).
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iloall 1] gdatia St oy Aalui) o) Llal) daSaall sliad () Adaadla

1Aa il ko ¢ysd (o o5ULRN ALBR) S A1) Clayagal) dga) o Aoigy Adlaial)
Laldail)

dalpul) Lo g pia liy g S (B Aali) pua) Lalad) daSanal) cuida o5 28 g

s (Golatt (DA gl) iy pa " g M hiagional) JERNM Apa 1) Ayl sy

Al Ao Galall pLaBll ¢ gall) GlSa) g2ag (Mpdua (g9 £155 A it

o Ll (Saal) Ailial) A48 1) s2a 9 (V1AL g iy plally Lualdl) A gal)

(1) For a legal assessment of this policy see: Helen Keller and Magdalena
Forowicz, ‘A tightrope walk between legality and legitimacy: an
analysis of the Israeli Supreme Court’s judgment on targeted Kkilling’,
Case Comment, Leiden Journal of International Law (2008); S
Schondorf, ‘The Targeted Killings Judgment: A Preliminary
Assessment’ (2007) 5 (2) Journal of International Criminal Justice 301;
A Cohen and Y Shany, ‘A Development of Modest Proportions: The
Application of the Principle of Proportionality in Targeted Killings
Case’ (2007) 5 (2) Journal of International Criminal Justice 310; O
Ben-Naftali, ‘A Judgment in the Shadow of International Law’ (2007) 5
(2) Journal of International Criminal Justice 322; W J Fenrick, ‘The
Targeted Killings Judgment and the Scope of Direct Participation in
Hostilities’ (2007) 5 (2) Journal of International Criminal Justice 332;
A Cassese, ‘On Some Merits of the Israeli Judgment on Targeted
Killings’ (2007) 5 (2) Journal of International Criminal Justice 339; O
Ben-Naftali and K Michaeli, ‘Public Committee Against Torture in
Israel et al v Government of Israel’ (2007) 101 (2) AJIL 459.

(2) Supreme Court of Israel, Public Committee against Torture.
(3) ibid, point 8, paras 47-54.
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4abidl - Kadi and al Barakaat duad 34, Ay (Vg Al oda Jia
O Budkad) agad dndiiall Cpanlh Y adl g8 Wbt dida g jiall 43 9 s¥) e Jally
Dasall \ia a5 488 ) General Maduro aladl abaadl jLai -3aaial) ad)
=A0b) ey Lilad) AaSaall gibead) (usi 1) - Aharon Barak s 3 jadl) sda A

: Ol Y Agal s Jlaa (B ¢l Ay O g A ulal) jgall B i

938 ) 9l LA Y dgal ga (b A gal) Agd Ja A Jlad s )"
A G 52y giAN (Ladld (a9 Eua ¢y gilal1 g 3o ) GAU LBA g ATy - A
AT 1 g BT a2 55 Y (o guadl) 130 g AL BB g Jaad o A gal)
B8 g oy Jial) o3a dgle i oA adasd) (Slalal) o ) BLEY)
A all o2 jeda @t d Agebaead) g 4 jlaal) A8dall dlee A
Aok jiaga A g9 Cpm (AN (et SV | 0SS (a2l g2 La )
odh dga) ga (o (G gb Y Wi A Al g Lgtla Jal (e al
A iy il e ElAl) alyg & AN iy G lad A galld 4 gal)
OR8 cad (e g A agSLgll) (Bl (2 (BN A (O gld Y ey Lady
Gl s s Aga) ga B AN G b ila Y dga) ga B sl
Jale Gy

(1) ibid, point 9, paras 55-9.

(2) AG Maduro, Cases C-402/05 P and C-415/05 P, Kadi and al Barakaat,
Opinion of 16 January 2008.

(3) Supreme Court of Israel, Public Committee against Torture (n S above),
paras 61 and 62.

A g agiliaatd ) 1AL ¢ gAY yaaady BLEY ald ) ate Tt ) ggdal) 138 jude

sl 138 jeudy g Ap0dil) Aalid) gl £ pdial) o Jaa ab 4l ) lag () agd Jea ¥ 430 LaS

1 Omall) alaf Aplucall Gl ¥ g ¢ Cpdiiia | gl BLARY ol
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oSS A B il 3l gl sa b Adhsal) ) 5 all Gl b
5 Gkl LB saa ol bl pu) Lilad) daSaal) Lgad) ci LT Al il ey
dagSal) il G (dald A e pladll aloaf il ) Aadla cilg) )
(el i) fasa Gl g oA 3B Cuand Allusall 5 ) ddiad) L i) oY)
ddhia B Lpudd alad) o anald of dasaal) (e bty Djudicial restraint
Aol Aalud) a8l guaady Jilugh) JUEA) 8 (i () reila ) dga) ga

Sl g QS A _dasaal) usi) Aharon Barak (&l i
¥ Latie 1) normative non-justiciability 4eldll il LAY axe
L gal) (a8l ALEL aae g (Ao g kel Allacall (i 405 6B julas 2o
Aol g Adlewal) -8 Juadll ) g a2e) institutional non-justiciability
i fana ) s ¢y gl (pualBl) by B9 () (b g a e el D (Y AaSaa
(O] delady plel g ddgac ) il 4LaY

25299 (Lgd g 13l anuan ¢Sy A 5il8 Basld cLaila caa 53"
GO9S aBg . ) Al 13 Sl A HAN julaall (el JESH A 438 Bactd
e 3 068 B g LglIR el AN pulaall g BaslEl) aat i) e
ddle Bacll) ()9 B g, Ladla A gildl) Bac Al aa g3« e Algd B oSl g
dagSall Gl g ogtina ga Latas La g IS Jady addll many) Jia
Madads Led e La YY) Jadli 0 Lgd

(1) Sy

(2) ibid, Para 47.

(3) Ibid, Para 48, recalling earlier decisions of the Israeli Supreme Court.
(4) Ibid.
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aday G yiay il ) Q98L& (s Aharon Barak -2l gald adj
adad Ay i cilaadd () Lal 4ty 13a Basae phal B (o) Apunpall il ALL0AY
A ) il pelad) 9" M iagional) JERUM A gSal) Asbpaad) Ao fazall 138 (ks
rob Lad Qo) o Jiatig
138 Jia (Gaadal 5375 Ladic A gall (UGl ALIAY ase Tase (Gl Jlaa Y oY
Flaaall CuilS g sty G o8a o dad) o) cilSlgiiy) Al ) ata ) il
lad) A gall clsign) e o ghait dasaal) alaf 3 al)
sl Lavdie (of 1A g8 £ 341 Jae Alacall Adad) dagadal) ¢ oS3 Ladie ;L
L B amia £1340 e Aibpad) calS 13) La duny Ao A g jaalf Allacal)
Y al Ugild
AdiLaal) Jibal) g ¢Jadlly ¢Jalady plall) o)l 13) G

ex-post (il paail g Sual) dglul) plad) 4d g jall (4 Lol
A gl ga Ailiad yulaa (gadal Aliiie daSas Aol 51 examination

i 15 (R o 55l sl Jg¥) Jlamal) o) J el (S hnald dduay g

3 sladla gay Justiciable sball) 4,8 ) Asliad) of Aildy (aaliill Sud ¢ 58

AplaB dd; a9y gaa o adiad ihgll g A gal) Gyl (Gsia ) gild dlad

V) e Cangll 53 o Clad¥) sk (i S Vg L 989 Sk G Y Al Baclallé

AL ) (398 il 930 O a gdnal) (ia g Adlad duiliad A8 Lago a (LS 13)

(1) Ibid, Para 50.
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sLadl) JAL5 <l ga¥) o2 kit cad (1a g At ga g Ao gila A8y hay giSliia
ot I3 glaa oS gy (A gl e Lglndal g W ypeudil]
2t slanud Aqdall £Y s (Geda o plakie) 50 il el Jad) JSdig
BAALe Alma cilp) ) o cday Lesie (Sl g el Jad) odgd Crmidalddl g adl i)
B (ra Baaiua g 5LV dalal) claila « gl cla Y o Al (law A
adaiy aslaal) @) dagall Em e (J o8 Sy g Apibial) A58 1 o5 (a9 sy
cid ga ppfatl Jgal) WAAT AN Jlas¥) Ao g pdia o) A pil8 ayaaty Lpualiatidl
Gl ) dli Ald A Lay (Gara gadd (3 gha Jaaad Jlas ¥ o3a Lada ¢S 13 ((pina
Y e oall d gl dlpad) (g 15 S JSE A
A8l ALl A8 ) oda Jha Juad saa gl ) sladld i J)sad) o) A
il pad) Adldy daSa B A8 5)) 024 53w Aharon Barak o~ oL
L) Asaal) Bl DS apaa A (e elld g Miagianal) SN g 1ALE )
OB AU Lali (e g ¢ uadaill Gl ¢ gilBY Bans dgald (el
Lol B gl eltd B Lgid ) Jalita) AlBg Jas o) jaly 4pd8idl) ddalidl)
Aol Aol Lal gy AaSane Anadf g Wagaal cead 641 Al
oalkdd) La ) B Jad Vi Ao duay o (1S o daSaal) e quagd (Al
M4AA Al ) B Jaa g

(1) Antonio Cassese, ‘On Some Merits of the Israeli Judgment on Targeted
Killings’ (2007) 5 (2) Journal of International Criminal Justice, p. 344,
referring to Para 56 of the judgment.
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Lalad) daSaal) (i) J gy ¢ 1Y) JUiSY) due g pdia (s day (3lacii dpad g
:Aharon Bark & 435 pu)

$1a) (e pabia ¥ ol g A al) ) el gl jRaga JB A"

S92 AT Aali e a1 g Apall (e Al Sl g Ay el o 43 )) 50

G cad (a9 A gall g ) sganll el JLSEY B1a) Gl (358 st ¢

a3 A dal ) g A ) i — Aimia g 48B4 ) 5o — A 5) 90 dald

O AT LAl g alal) el g hgh el g dpals

a8 & Al b gl ) C W g1A) g (Al A3 gal) 038 o Badly g
Ay Aokl Ragal) e g duald dduay ¢ 5ilel) aSa fagal cuadll g (g A1) goldal) (pusad
Glay s L) ) B Al o) aSlaall jauat A jial) 02 k) B Al
A AN — Al ) Lilal) daSaal) G o gdrall ey ild DU daducal) dga) gally
— Aalal) Aabead) Lndisi g ga A adhi i1 ¢ gadall pcilly oY) Al daSaa
CulS 1Y) e g Apddi) dal) Al o caday o 4 padd oY Ll sl il
o A8 Gl YL ¢y gaigeal) QRGN GAS o) Sl o) 7 AS caB g a8 Ala Y Andid)
Ggadal) S Aabd) ) Ladal) daSacal) (b ¢dadid) o) mia 1Y) 7 LA aglliic)
pdh e b Al ) Ladal) daSaial) adieai ¥ g (oalAdY) Y 5a (e dadial)

(1) "In a democracy aspiring to freedom and security, there is no avoiding
a balance between freedom and dignity, on the one hand, and security
on the other. Human rights must not become a tool for denying security
to the public and the state. A balance is required-a sensitive and
difficult balance-between the freedom and dignity of the individual,
and national security and public security". Cr.A. 7048/97, Anonymous
v. Minister of Def., 54(1) P.D. 721, 741.
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Sl the act of state doctrine 33bwad) Jlasi 45 a5 o) 43 gal) Jad jara L)
asad) o) (A Y Juas 2 .non-justiciability el ALY s jae
QS (Sl cQadally adily (oA} (el (Baly Uald 1)) juda a0 Y Al pua) Lilad)
29 Va0 Aaladl (e pabal) g1 aY) Ao cakal) 4 add gf (e cadal)
Goakal) e aaad) 8 AL ) L) daSanal) ciliad ccila Y1 Ag) g (Bl
o ah s Aidall GalAE) Ao (andl) b A gl Al dgal ga (B daial)
G G gada B Aasaal) ciliad Las | (Dagllitic] Ja g g Ala ) adl o il )
legal (Sgilall Juiail) & dgla ) ddadill 8 agha s gy Aidiall (alASY) (3 ghay
() Gy By ag) saiud Lgaladind (e AN Jilugll g crepresentation
Lgnle Gaday A1 e ) MASH a Jah Cle L day ¢ gadall oda daSaall Sl
(3 By g i a8 13) daSaall (iSay g Ala ) Aladily agha ) gy Aidiall GalAZY)
2 O () pgiall Gl gl (B ) palial) (e A 921} g Lo peal e
) (i A gl CuilS (LAl gaa) By o saiud) 138 de g pdia e AaSaal)
Gsda clalila ¢ 4 Dolial ) Gla YU Cpagial) galadl) ¢pa Lileny i Aoy
Aharon (el Lilal) daSaal) iy jiual 385 51 aY) 138 e cind Glady)
Opdsal) QALY ¢ 4 alay) diles i g, interim order B3« 1 Barak
cidg cubgall ¥ 1A o i ady i ) aglipda B gl 1D D) il

(1) Yoram Dinstein, The Conduct of Hostilities Under the Law of
International Armed Conflict (2004).

(2) See H.C. 3278/02, Center for Defence of the Individual Founded by Dr.
Lotta Salzberger v. Commander of IDF Forces in the West Bank, 57(1)
P.D. 385 (English translation available at www.court.gov.il):

L (A O e Al ) cad g dgles o) A BLEY) a3 ()
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Eaa ) datanal) Lgs conalina) Sl cual Al ghaa dealy a9, 5l Ao ) diles
atay L ) B AaSaal) cjial (o Secal) 3aLAN aaf U3 B Lay i) oY) Cilid
asgei) 43 A gal o Aataal) 4 cpal) 034 (g Dala) dglas A g pa
LT 8 agd) plaind) A (gad) ansladiad 3l jal) (alAEY) fia 8 g sy Lgeal 3l
oY aged) plaia) A GaldEY) eV sh (3o daSaall <y, lld g by dules
.a post factum right to a hearing aiuY) ¢l ) Lis e

B A0l ) el AaSanall o Jaadly (AR LAY cLal) aan g
89 i a2 g Al (e Lgibal ga (pmal g Lgbal dlan (8 A gal) Aoy i o)
O — Gl YU Cagiiall 3181 (3 98a 1D B Loy — 3 81 358a oAbl
A dali

o) BaY Aulidl ) Lilad) AaSaal) o caa jh A1) LSRN saa) B
:Aharon Barak alill dasaal)

O o Jinal) dg ol gl o (g ghaly (galanl) (2l 2Y Jlie V) "
o ubeal) adal Gl (any (AL g (g8 8 JUie ) 1 Jia
lal) oda Jia A alad) () gl aled) Glaal gi (gadaill Cile) s
— Bel ) Ay iy adialy A — 3 AN A (i A8B A0 ) ge Aald) cany
Laal) 4531 gl Ao el Gudaly g alad) ) gl alead) il e ) s
(s Uanl @l (adaly LaS cdlil ga g (ol geall cpmy 4 gl JA03 a3 1)
OaAEY) 5 a8 At Adal) A gal) cp s ) A AT 4D ) gl

(1) See H.C. 5973/92, Ass’n for Civil Rights in Isr. v. Minister of Def.,
47(1) P.D. 267.

Alilan Ll 5 jalead) <l ) Al cpe cilia 3a g8 (A88aY) g (V)
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A88a1 45 ) gal) 0da Jia o) (1Y Haag . ad) oda s L) (ptitinal)
Dala Al 8 s Ala A A pal) il ) g ¢ gl
(slpall g ankl) (i 43 3) gal) Ladie Al Al AaBi) () Aaadle 123 agal) Chag
@ (mag s AY Al (a9 (s AY dpdad (ya CANAT LSl g (ASU Cuad AuaBLiLAl)
Lo A8y 4k g cpaa (W ) Jeo baldd Aoyt bl (aY) Baly g3 ) pall o8
o dlld (Al S5 8 Ay e Aglaa Ay 4k o S Y Jard) 13gd Adgal)
A gall Jad 3 A o) Al culing Aubil ) Lbad) daSaal) ¢ (Jliall Jran
) ) Ay Lidad) daSaal) cuald 8By cpala Y1 J e ata W Jady Ladic
B sams (158 cagibad QALY (any olagd ) Al JY) AbdsY) 555 Lesic Jakd
O s ¥ el oda (B g gl Y L Gl (A Ul aagd o Adgall
b sshina Slaall Gilial) 138 Jia o Slaal) Glial) g juadil) (e ciagh) (1S

(1) "Detention for the purpose of investigation infringes upon the liberty
of the detainee. Occasionally, in order to prevent the disruption of
investigatory proceedings or to ensure public peace and safety, such
detention is unavoidable. A delicate balance must be struck between
the liberty of the individual, who enjoys the presumption of innocence,
and public peace and safety. Such is the case with regard to the internal
balance within the state-between the citizen and his state-and such is
the case with regard to the external balance outside of the state-
between the state that is engaged in war and persons detained during
the war. Such is the case with regard to this balance in times of peace,
and such is the case with regard to this balance in time of war.", H.C.
3239/02, Maraab v. The Commander of IDF Forces in the West Bank,
57(2) P.D. 349 (English translation available at www.court.gov.il).
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Joial e gl ) ) e gl Jeaa Y LS (g Sus A padd Al ghiial)
G 5 ymads 3l pall iual) Alllal ¢y oSy Allad) o Jia B iag AuilBy () £Y Y
Llee bl 3 S plaia) 1 J<d0 ad La dlld g cdnd) Gaucall plai) B
Llany ALY U] A3l) plaia) & paddll ga aa g ¥ A3 ) (D4 L 4y Sus
Flay ¥ Laade g — GlSall g a3l g prand Ladde (Sl g Adga) sa A 4 Sus
i) (3 al hia) cuag — qila Y et Al i) il il Jas 8 Slaa dlld

SOl dlld )58 La il 43) plaiay) b

oY) Aga) s b s 1Y) JUESY) aladia) (g pall (e (88 Ladic g
SN SISV (il 9B a8 O J ol () S Akl ) Lalad) dasaal) oL
G g JS Ay a9 dal S djlea g dali (g (b gl ) Aglas (A iy 7 5354
Lo laia) daliaa JST (Al gd) () dglaa ()" cdaSaal) (080 LaS |, g A dald
A all Amal) J gt i ptiad  LdaY) 13 by Lghilad ) dd g3 S g
Alaa )" 10 oAl ) AaSaal) cuati g ()1 g oY) JLiieY) alIaL, Aokl jBayall g
gl L M) Gadldd) 4 S5 40 a Jaded andy dal Sl g 43 ad) oo gliAll g
rdaSaall @y B el ) Ayl g I ) Alldie) )

(1) See H.C. 5510/92, Turkeman v. Minister of Def., 48(1) P.D. 217. Harsh
criticism has been leveled at this opinion and others like it. See David
Kretzmer, The Occupation of Justice: The Supreme Court of Israel
and the Occupied Territories 160-61 (2002).

(2) See H.C. 6696/02, Adal Sado Amar v. IDF Commander in the W. Bank,
www.court.gov.il).

(3) Seeid.
(4) Anonymous v. Minister of Defence, 54 (1) P.D. 72, 740.
5) Id.
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S ) et Ada) jhana A ga JB (B crLacd) Saall (e 4G

Fay o ey dgl) LS 3 padill g ) JLiie YL (a1 g &y Al

i ) S ¥ AiSaY) oda o) a b gl oY) Ao Luadd hd

b sl ) e Gnadd 1l ey ¥ (1) paddd) Juiie) Jaduit
M glaall 48 )5 gl Jarcall 3181 3 e 883 O gams ¥ (s M1 g

b O e e Y G s Uyl e Y Agal ga b o al) qitlati g

Aayd) 3 68N g cilad) aladicd jeam ¥ cal Gag .l st dgalall ac) g8 (38 9 S

Gudail) aladiad pdaag 4d) dUd deag il YL Cpaghiall GalAEY) G saiud
LG sl cpmadalill g la YL Gaeglall QalAEY) dga) ga B s

B g madly ¢ phadian g al) g ¥ G W3] ol 4351 5a 6 Of SR (S

40 gal) 02 (oS5 O Sy Vg L Cplail) DS o a8 ) 3580 Gy

W) ) g Y kS o LS Lalad (lat) (3 g8at AlalS djlaa i€ 1)) daaua

4 LaS Lalal (a3 Aglan uliS ol daaia 45 ) gall 038 (405 O (S ¥ (Jiallyg

Bda g o B jiieal) g AdaY) g Al ) Adal Jhayall g, i (3 g8a 22 g5 Y GAS

alial e Aailal) 4kl jiagall g ety (3 98a dilan g IS L ) galay ¢y 98y (Al

(1) "[I]t is possible to allow-in a democratic state that aspires to freedom
and security-the administrative detention of a person who is regarded
personally as a danger to national security. But this possibility should
not be extended to the detention of a person who is not regarded
personally as any danger to national security and who is merely a
“bargaining chip.", Id. at 741.

(2) H.C. 5100/94, Pub. Comm. Against Torture in Isr. v. Gov’t of Israel,
53(4) P.D. 817, 835; [1998-9] IsrLR 567.
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2 gal) ¢ 13 inag ¥l Alan b g9y 083 A W g b (YD (358
5ALL olat Akl jiagal) Jgadl ciBga 8 L gad (Sl ¥ A Al g e (i
oasad A al) g el G A ) gall 02 (b (el (o (anlll) o Jo Sl Y
) dalall g o) ) dalally ciiad Al dgdal jRagal) Jgal) o8 Ay (A L guag
Jalg ey b 4k jial)

13) La Al Lgad < il Al ) Lalad) daSaal) Ao cin jha dpad A
Bugeany (gl 135ag0 G ptia i) (OlSed) g igh gl O A gal) (B (e S
dpcadl) o2 B daSaal) cuald My | o Sand) SN drcaldl) hliall 8 4 L)
ol g Agkl Rapal) (pal 98 138 5 L) g e da) Asbiua g ABBY 4331 5a £) 21" O ()
Y gt 1] e g Ad gall (5 o8y ADY (adally paa 4 Y Baly Galldl 1A o
R VIS

Jlaa G il A JA oo B Al gy ually Y 401 gal) o Aiadla g
Babinal Aleal) el Lgy Sk Lail g el ) casna Lgd AL iSall Aibaall g (3 ghal
b gl claliia) g ds ) gkl o ABaY) dallan 5 o3y S B T8 A
g L ooy (5 g cAillna Lo Loty (3 ghall JBE Y (3 paY) doleal) ol k)
S5 A ) g b Y A galld aaianall cilabia¥ dadd adill lgeLad) ¢Say
ol £ 989 AilSa) (o 2 35 () Al Y ilamagil) (i (a9 02 a7 s
Ohiles aaiind ¥ A4S Aaadle Audy (1, 3udill (§ giall £ Ladls pramy Laa dapus
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| pal Jakh s cdyiliall) 48 1 il ) dadlsa cile) o) glad) of - byl (5 g8l
Goabal) G oS 33 Al o LRSI,y gAY A ga B (g g Ly AdSl g cLaidla
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O OSag — s (g (g -8 1) La s lanad) 130 (o8 A sad) ALY (g
o) i) Ao duald dhay g (ol aSa oz g Al gaua gl e Y JSy
8o dsle AlaY) OSay ¥ J)ged) 138 e 0 A8l g dpiliall) djlaadl djalal)
IS Aaldld) c e ) A4 2 jli Laa (g AY) (e CAliAS dukd JS o lld 32
J5 ¥ Al ddthal) 3 gaadl aaad o aStaall (pSay 1) aa g Glaaad) B Al
SAady clagagil) adie Lgtigal ga Al Bt (Lgigal g Al Aalull
L gall ¢ gy shaial) 138 35 glaay Lanks Whhala (uay G gilil) aSa o ) B LEY)
Agle AL M) ANAY) (uluY) Jad
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Meba UM ASNiAal) aSlaall Lt AN cil jliall o Badly (el gl cld A
LaSaall o (JUial) Jamns (Ao 13 (ra g Lasd Gulil) (a1 S a8 pglis
O Lalati Abida B ) gacay " Ailuaiy) Aal Sl) ana’ il & pud Ailall) 45 ) giul)
Al dda culida ALl & ) gial) Aasaal) o (l1d Aabui) ) Lalad) dagaal)
8 sL Bl JA) et JailS AlalY) G guddl) Aduld (e Baains (DA yual)
daSlaall ciida (i) (pa il o g, 5 Al pllas g @l e i ga 433190 6l
Aalo) cile) 3 L Basaia Cliluw 8 4ulaay) dal ) Ailad 4bi) yu) Lad)
OSl g Aajlua 398 (2 5d 8 Alaal) 02a Gaadai o ) daSaall cuald a8
Jasal) Eua e gAY QLIS (e W e e Blaadl 4531 g daidd ol g By

9 La Gl a8 Gla 3 Salaall cled oY) o) Wb gam AN LY B
La)a3a Aaniii 5 jiiecal) fgabpall I B) (A STV jess aSlaal) ad (gl 4 7 gacsa
Bladll Aule ¢ oS3 Latie Lasa ¢ ghuall B A JSE5 Lgale ¢ gadaall i) Yl o
i a8 aslaal) cuilS 13) 5 Ala Y Clangd) e 3 e i pd il coat dad)
akh ddadiall g Adalad) dastaal) B gall 11 g S La Gléey Adlida (i) ga
dageal) giliiil) Crag 3 glall Slaa (9 O S92 Y Gal) 138 2 g2 O o i)
G gaal) Ay gha e paY) Ol aSkaall Gulé Lgal) cilua gi A1 (Glaed) 138 8
e g Sl uald 48 5 auladl ¢ G (Aliad) aqldall

AP YCRPH I YR QPP (R WEN VR P SVPRY (LA PR EN g EWWRR P
Jaad) daSaa cuilS () g alad cpa¥ly (et Gl () 13U ) AL ll) 403 )

(1) Naske and Nolte, ‘Aerial Security Law’.
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Aidiall Cpla S 9 6Y) ST o B jalall adl i) f Jadd ccuasi 4B Ay g 6Y)
AL alsal i) qllal Sase 0585 G 8y agd

A sada Aland) ) o salll o A (A5 atall o) ja) b (I aag
Cilp) o) sawm agedh Gl g doila gl aSlaal) alal s gled ad ) ab ) gahay Gl £ 58
OSang (b o) BLARY JAnty auien A5 6Y) Jaal) daSaa alal (gagail) aSal)
daled) Balal) cilillaia b Y coda g cprelim nary Js¥) aSad) o o) o) S5
e Ailall) 48 1) pald Glb (il eluay) 5 o8t A g, 6Y) ABEN) ¢
N gia & gaa callaly 1085 Jiay 430 5Y) alsal)

(1) Case C-355/04 P, Segi v Council [2007] ECR I-1657.

(2) See: AG Jacobs in: Case C-50/00, UPA (Chapter 6, n 224 above); Case
T-177/01, Jégo-Quéré [2002] ECR II1-2365, appealed in: Case C-263/02
P, Jégo-Quéré & Cie SA [2004] ECR 1-3425; but also: Case C-188/92,
Textilwerke Deggendorf v Germany [1994] ECR I-833, confirming that
Art 234 and 230 EC are seen as alternative and not as parallel
procedures to challenge a Community act; in the literature: Frédérique
Berrod and Flavien Mariatte, ‘Le pourvoi dans I’affaire Unién de
Pequefios Agricultores c¢/Conseil: le retour de la procession
d’Echternach’, Europe, Editions du Juris-Classeur, 12/10 (2002);
Albertina Albors-Llorens, Private Parties in European Community
Law:Challenging Community Measures (Oxford: Clarendon Press,
1996); Henry Schermers and Denis Waelbroeck, Judicial Protection in
the European Union (The Hague: Kluwer Law International, 2001); see
also: Francis Geoffrey Jacobs, ‘Necessary Changes to the System of
Judicial Remedies’, Working Group II, Working Document 20 (2002),
http://european-convention.eu.int/ docs/wd2/3222.pdf and ‘The
question of effective judicial remedies and access of individuals to the
European Court of Justice’, Working Group II, Working Document 21
(2002),_http://european-convention. eu.int/docs/wd2/3299.pdf.
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GRS 13) La s YA (o i ) g W il gl (Y] Jileway (3laty Lasd g
G dle Galall audady (S 1) La g (¥ aSall 610 (law (@ 403 oT5 5] )
Bodla s o8 JA

il ) ol Baial) ALl A5 0 Apuitly A8 Lad) cildaadlal) <)l guadi g
Ol U Baaial) aa¥) ail g8 e 3aiivall Community sanctions 45
GRS 0l ) (FT Agus¥) oY) A jal) daslaa el ) i LS cagad 4idiall)
BN ) ldd (AU Jaad) dasaa cuila (e s L3I (i pal 28 )0 Lgd ga
oS ¥ OJus cogens 8 -aY) 21 ) (5 gia ) Lguardis aiy ) Liliadl)
i La (s glaa gl ¢ oIl g i gl (el il jlie) ) 13U Lgy guud
Ol S 59 (oY) gellucia ABal) (B iy Y Al (3 ghall WKLgl
eagSall ubpd) £ Al 4q adialy M) Ay i) Aaled) (el 335 (addll 134
SOl (3 g8ad g 5 g¥) ABUY) Lgalla AN plaall (1 ddlie) JMA (e elld g

bl ) 1) (5 JAY) 2 981 o gaull Dasall i (e (S (JilBal) g
O (o) A s (Ag¥ A Al daSaa LT (DOMPT T Apiad 88, 0l (3las
the right to a fair hearing Jits glain 4 (3all Jha -4 aY) (§sdal)
the right to effective judicial protection 4dtad 4xiliad ijles S (3all g
3 ) iy (Blaiy Lagh g Coally (Bl Galpad ) 10U il Lgo L) Sy

(1) Case T-315/01, Yassin Abdullah Kadi v Council and Commission [2005]
ECR 11-3649; Cases C-402/05 P and C-415/05 P, Kadi and al Barakaat

(2) Case T-228/02, OMPI 1
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-access to the relevant information ial) i cilaglaal) o g3UaY)
(VUGN aa ) daSaddl cund 188 _plBal) (4 gha B pdilial Ll Lillaia any (3

e Y o) Al g hall 3 gl o (Uany) ¢ ) guaiall "
3 )AL Amal) ) i 23aal) G gaaally (BlaE O Sy (e glaall
oA (b - OSaal) (e Ad) Jy ) AN 13gd BAANAN Alald) Ay b S
A () AEIED gl g guaal) AL gall Aysh o —Naa AualAl) i g )
55 ol Sy st g a b 1 ATl Rusiie Al L culh
O OSay dla Cilaglaay ,padldd) 10 3955 YA (e phadll alall oY)
O o (Slaglaal) 038) Ao cL8Y) (1Say M g ¢ Lgaladind) £ oy
"l jlad)
ady ld aag Dyl L8 aall s jgloa 3 gl o3 QUSH (ary yliay g
lan (B dasal) Eua G caguad () Sy 2958 03 o ) QSN (e AT (3 8
) s oalll B Gall ddsiha 1398 La iy Lgad) LB (1Say g oAy paad) il glaal)
i) i) cilllaia b3 <uilS )3 the right of access to justice A1)
Ja e Ry g5 b

(1) Case T-228/02, OMPI I

(2) Critical: Frank Meyer, ‘Lost in Complexity: Rechtsschutz gegen Smart
Sanctions in der EU’, ZEuS (2007).
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Apani -0 siAY dcalad) (salpall aa my (o M1 il &) J 58N (Say
creasonability 4= séall g justice 4312l g cequilibrium ¢J) = JL<di
iB ga dga) gal (Al gall by (e BLLEAY) Cilp) D (5 59 puall 2 gDl Ula) Sll3S
il aY) oda Lgdagius Al de g pdall i) g pra

e . osdiia SIS e Jalaill dsliad) ¢Sy queil) o ) B LAY saadg
40 yial) 435 gAY puiliil) CADIEA GUAS 5 Jasall Aue gula gal) ciliydail) CEBEA) 1) &l
A jlan 4l Adla 8 a8 (pudd cJasal) (Buday (Joall (pa S B, aadail) b e
Lilalod A gal) dua jlas (A Uyl (819 cddma (5 g

43 garaa O VI il graall (any Al gy il S gilel) agdl) o (Y g
5 Aaall) ) gucal) da - gAY AR Caaly g Allanll Cama Acald agh o dalny
ABal) g ()31 -l g corder abiil) S8y il G ) - pmidalal) i gl)
.justified measure § s«all £1,2¥) 5 crational relation 4 gizal)

a el gl ) ¢ giLAL fase Jadh (puad ccunddl) G ) BLEY) aadg
OSLAY Jaa (B gl cild B (Ui JSéoy 43Sl g crational law  principle
i) (8 (Ml g AjaelB dad gd aza g9 cthe positive law S g sal)
Juna 8 Aalal) Aalet) eNALT Ay g pdia aii AINA (e (S (i 5ilE lna
At @lall s (5 s8ad) d laa
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G (b dilaida gl dag B guy ) g -Ad L S5 uaalill) T2 229
SO jiagall Jeal) uibud i) 8 g (VA gal) 4 gAY
22) Aazad) J g} ) (2 9" A gl Angl
calad) ¢y gl 8 cdy 13 gala Al il fae o ) QUSH Gaamy jadig
.(i)gerix’\ A S92 alina B
2AIL) CADERYY 31 ) (S I3 aag
| ot g ¢ JUE ) g il g gasdl) (o L Loy i Ly S5 gl 23 Jg0 -
oA Al (e Ll of a8 aal) Lgd U Jga9 bl (a (...
FosaasS gl (aly (sl Jall ¢pa 8 pAY) Adilal) oda Jadiiy
o3& (rag.per ensemble 4lasl alall ¢y gilal) o Lgsd fasal) ok Jgo Y
S L Il (ol ety 390 20 g8 (JBal) (g ) e geu g cLead R J g

. the community law =¥ a3 ¢ 6B Jlae

(1) Marius Andreescu Proportionality - A Constitutional Principle,
available at: http://www.uab.ro/reviste recunoscute/reviste drept/
annales 13 2010/01andreeescu.pdf, p. 10.

(2) For example item 20, paragraph 4; item 31 and item 55 of Spain
Constitution; item 11, 13, 14, 18, 19 and 20 of Germany Constitution or
the dispositions of item 13, 14, 15, 44 and 53 of Italy Constitution.

(5F) Balall B (Aal s aal) 138 LSy Lila g g ¢ (Ul Ja le dlld e (V)
Jasal ) G gAY (o gualll (2t i clld ) ABLYL g

(4) Dana Apostol Tofan. The discretionary power and the excess of power
of the public authorities, All Beck Publishing House, Bucharest 1999,
page 48. To see in the same view J. Ziller, Le principe de
proportionnalité, in L’Actualite juridique Droit administratif, on June
20th 1996, special number, page 185.
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Jaa (B A Alay cquualiil) e padie (g ) sidl) G giEN Jlaa A
ool S o el fagal) padind g Apabad) il Al g Gady) (3 58a Alas
Al (g8 A jlae 2 (Gl A A gall Cllabis JAN Ao g pdia palls 8 BeliS

pdina (B -y gILAL dalad) (s alpal) da) o Lol —quadiil) (1 L JS& 22 5
o Sl by o) O QL) Jaw Ao I (B _ualaal) A gildl) Aalasy)
5ugbd o Apuiliia 4 ghal) B guud (1955 ) il Larie ¢ Aliad) 0 giLAY (Gl
Aalpaad) (B 2 g2 | pais o jlfioly qualiil) faga ) B (13 (gody Aay )
o] Qady cld) 13a B Alall 3 0¥ g regulatory  policy Al
aas .M o simal) ALl sl alSal o gda aag fasal) o) ) slgddl)
cile) 331 3 1aY Juadall o) Y] - 549 ¢ AN Ciad A ol k) a88 ol
Agall (e (@ ial) Gary JiS gai G o) (Olia O (B30 AT o (g gkl Al
Aogilaly o) gda (e LM g, 5 AN Aali e (Aale gl) A gall Ao g pdia dadian g
IS g o) palad) Fla &l gla oSl) Aaliif ) cbigh e cuuliil) JLEa) ol Jalad yddi)
(2 Gy LB sie ) 55, Jaall ) Jla ol i By Ly 8 igiag iyl
ol s bt Al 3 cCaad) 13 B (Jgladug s Y19 (5 stmal) Cpd gildl)
ol DU Aaaliadl cilpl jadl Aald 5 L) g e D Alaalial) o) g8l) gl B
(o el Taga gl LS EBULW cad (g L) il g Lilall Jia Jgal) amy B
L) (5 o8all 3 ilad) e Sty adia 8 Loagea 199 o Alal¥) glaesd)
Gl O S Gl ) i B gl (il g e Y) Aadlse (3l () £Y
Ol 8 Ga Al i ) (5] A8 (L) il (B el Taan o ) il i Y)
A gaia i B ey Anidal) iy Al) JuS3 AN b Y) dablsa
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Al —aa ol (g - gl G G 1) Ly aldd) JIgad) O JSA ¢Say
¥ aal s cla Y aia g Aadlsa Jal (e Gheady) (3 b g Apiaal) cily 2l
Aalal) ALIRY ) giad) (B (g giaal) G gIAY g V) (B oda (o (B Aussi )
dalB) 3 59 puda (A (@ gl 10 B ¢ uland] g adlSY) ) gall 43S pall dandl g
4.al ¢ liberty 4= ally daali (- security o—¥) (=2 Balance 01 s<
&M aladia adlall e e 4] Lalage dpa o Euad) 138 a gl 5 SR
dadlsa B dalaall ¢ dallas &) ya) g (38 g3l ) (e Lasdie 11y 5) 6cil)
A A g dginal) il all g GlaY) (@ sda Alen g dga (e il Y aag
Gsdall g i) Ggia o Wal ) aly a5 ol o Giadl 138 = 5yl o Yy
i) LA (et A (e e jlua B guay A g ()9S5 O g Al
.proportionality test
010l 4 glaal) dasaal) il (e (Jhall Jasan Ao ¢ JLEAY) 138 (Gaai g
o LaS Aala) (3 8al) cilslginl ol Ay ) ghaal) ¢y gadal) Al Gl (B AnlalY)
s gl cuad) 1da ALy O (b ¢ gilall) ALl siuall Aad g 4 g
Cila glaall e Eaad) i ity alay LlalY) 4y gical) daSaall duaa aSa e
B dataal) of () Gaal) patiy g cala ) Aadlla () p2Y A i) qulla (e
Lzl functional limiting factor (&b s JalaS coulidl) 2z Cradiicd
Ao i) 8 Al AlatY) g eadl) 1A A A (D ey g Ja jdall Al
i oY) AlalY) el e G JI ke 40 (e af ) e Al cdiand 13 ¢ sl g
Ol g Auupad) Al ) (bl e o (pSay ATl (ALalS B ) gucny canalil) LAY Lras

(1) See, e.g., BVerfG, 2 February 1999, 2 BvM 1/98; BVerfG, 10 May 2007,
2 BvR 304/07; BVerfG, 11 March 2008, 1 BvR 2074/05.
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Al Adadll 1885 Juadl) 138 B Al ) sl (3 o
"M allt dgal ga B VI A3 ga 1Y) Giaall
= Sl Y AaBisa ol 98 e (g ) gl AES Cuuliil) e 1 AU Cuagall
Leilali
Gl Y Aadla ¢yl o8 Jodad o o i g quondil) fase s Eiaall
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J68) sl |

"t yall” oo (§ I 100

sl Aglaa 0 Ao Lelaa) Adl dlia o)) gam 4 e a1 o

cila Y dadlsa 8 Uil UgSa JSil rule of law Csilall ata g 4kl jaasl)
L Oldy O gamdiia Gplleal) 8 (dny ol jaalons (pa pde galad) Eilaaf U8 ¢l g
Jaf (e Gl (5 gda g dital) il al) Al —aa (g () g - (g g padl (e 1)
G5 Ol Gl e cady ( Aol dpali b (Vidlaly la JY) ada g dadlsa
QaBL el ¥ &) Y incursive counter- measures 538 il ja) A
Crag .V oae La el (Lgild B cliberal democracy 4 sl 43kl jiaall )
L& g 22y "MBLaal) B Ly hal" (g gaeall S gl o) ) VR (gL cad
(g ogad) (e ) ag  Cleall) (3 g8a g Aiaall il al) o Wl ) aly (A 2 g8l
A gall A jial) ddabead) (e il Agland daddiiicall Jibu gl of cld¥ of sl (Lia
pagil Vg vl o) s gl § 080 Ly i gl 8 oS5 Y
-G AN 13 AT B oS3 o) gaad ¥ Gl (3 sda g dpaall iy ad) b cellal g

(1) See, e.g., CA Gearty, ‘Reflections on Civil Liberties in an Age of
Counterterrorism’ (2003) 41 Osgoode Hall LJ 185. Gearty argues that
too broad a deployment of the language of civil liberties can lead to the
importance of civil liberties being underappreciated by the wider
public.

Conlhuas Lt Loty Gyl (s g Aiaal) il ) alaiiudd (e a i 430 ) 5LEY) jaad —

el el ARBAY) (B ey AT Y (0ol ia
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¥y (Dalad cdy A L giaill political conveniences 4wl ClasSa 3 2
bl g A jal) cilB g 8 dagsall o 1308 cilyally 5s8al) o2 S o e
.(')g_“,m
A gal) o g Al ) Cpllaal) sy iy (s AT Aall (e
83 gdaall Lgialiay cdual puay cclliaalll ~cila J¥) clb gl (b dald Aluay g -kl jiagall
Byl b lgie aal Sl sl (e LS 13) L B JS S g 58a) o ol gy
Al s Gl 5 oka 1 ol i) G celld L) LYl (M gl
BIEY) 5 ghal) 3 ) g3 ring crad) Aland U g pa Ui ida 3ny el
Al gl 3 e Ad) ¢y 55 Lanie 5 Abiagll o8 AR O g ¢l Camta DU
SO e e Byl e B guay - g A g lag Cpdll g QLAY G AN (8
(R A o) ) e Aailail) 5 al) Ly Aniatl) ¢ I (pSay Jaillyg

(1) See, e.g., RA Posner, ‘Security versus Civil Liberties’ (2001) 288 The
Atlantic Monthly 46; VD Dinh, ‘Freedom and Security after September
11 (2002) 25 Harv J L & Pub Pol’y 399.

(2) Eric A Posner and A Vermeule, Terror in the Balance: Security,
Liberty, and the Courts (OUP, Oxford 2007).

(3) See, e.g., D Cole and JX Dempsey, Terrorism and the Constitution:
Sacrificing Liberties in the Name of National Security (New Press,
NewYork 2002); C Brown (ed), Lost Liberties: Ashcroft and the
Assault on Personal Freedom (New Press, New York 2003).

(4) See, e.g., R Dworkin, ‘Terror and the Attack on Civil Liberties’ (2003)
50:17 New York Review of Books 37.
(5) E Gross, ‘Legal Aspects of Tackling Terrorism: The Balance Between

the Right of a Democracy to Defend Itself and the Protection of Human
Rights’ (2001) 6 UCLA J Intl L Foreign Affairs 167.
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Gla Y Ao Al 18wl At ) (A -Gl §sla g Aiaal) iy all g
e g dath ) 92

i pda g8 i) B JAay Guadlad) DS ¢ S jidia 1 el dal o Badlall chag

SN udiy Aoy paY) Baaiall LY ol 88 o) goad A (e uanll Ll )
Gl ) -l JY) dga) g - BAALAY Aaudil) Ayl gl el padl ¢ gansall
waddd) jLaal i habeas corpus 4xis (b 1) &) Y Lincoln (s )
GRS ot bl i) b WA Jalag g AdaY) sl s (Qald alal Jgiall )
Cliladadl g (§ shall Lghalal Cupany ~anandl) 4 g Ao -¥) ) e g Bload) (e
(e ISy (S8 ol (g gial) gial) (Nle) o D (D AY ey (e dgatanl)
el clel Y gl laa sedy (Jidal) g Osuicide pact L 1y

(1) See, e.g., the statement by Wisconsin democrat Russell Feingold, the
only US senator to vote against the USA Patriot Act, who has pointed
out that ‘[p]reserving our freedom is one of the main reasons we are
now engaged in this new war on terrorism. We will lose that war
without firing a shot if we sacrifice the liberties of the American
people.” Senator R Feingold (D-WI), ‘Statement on the Anti-Terrorism
Bill’ (Speech at US Senate on 25 October 2001)
http://feingold.senate.gov/~feingold/statements/01/10/102501at.html
accessed 6 June 2010.

(2) See, e.g., WH Rehnquist, All the Laws but One: Civil Liberties in
Wartime (Alfred A Knopf, NewYork 1998).

(3) See, e.g., J Alter, ‘Time to Think about Torture’ (2001) 138:9 Newsweek
45, citing Terminiello v City of Chicago 337 US 1, 13 (1949) (Jackson, J,
dissenting): ‘There is the danger that, if the court does not temper its

doctrinaire logic with a little practical wisdom, it will convert the
constitutional Bill of Rights into a suicide pact.’
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(1) See, e.g., JA Rosati, ‘At Odds with One Another: The Tension between
Civil Liberties and National Security in Twentieth-Century America’
in D B Cohen and JW Wells (eds), American National Security and
Civil Liberties in an Era of Terrorism (Palgrave MacMillan, NewYork
2004) 14-15. The quote from Benjamin Franklin can be found in EM
Beck (ed), Bartlett’s Familiar Quotations: A Collection of Passages,
Phrases, and Proverbs Traced to their Sources in Ancient and Modern
Literature (15th and 125th anniversary edn Little, Brown & Company,
Boston, MA 1980) 348.

(2) See, e.g., HJ Horchem, ‘The Lost Revolution of West Germany’s
Terrorists’ (1989) 1:3 Terrorism and Political Violence 353.
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(1) See, e.g., H Prantl, Verdichtig: Der starke Staat und die Politik der
inneren Unsicherheit (Europa, Hamburg 2002) 24-51; O Tolmein, Vom
Deutschen Herbst zum 11 September (Konkret, Hamburg 2002) 100—
105.

(2) See, e.g., G Williams, ‘Australian Values and the War against
Terrorism’ (2003) 26:3 UNSWLJ 192-194; J Hocking, ‘Counter-
Terrorism and the Criminalization of Politics: Australia’s New
Security Powers of Detention, Proscription and Control’ (2003) 49:3
AJPH 355.

(3) For media commentary using the ‘balance’ metaphor, see J Rosen, ‘The
Difficult Balance Between Liberty and Security’ New York Times (New
York 6 October 2002); P Rosenzweig, ‘Balancing Liberty and Security’
(14 May 2003) www.heritage.org/press/ commentary/ed051403a.cfim

accessed 20 May 2010. For academic commentary, see EA Posner and
A Vermeule, Terror in the Balance: Security, Liberty, and the Courts
(OUP, 2007); PJA De Hert, ‘Balancing Security and Liberty within the
European Human Rights Framework: A Critical Reading of the
Court’s Case Law in the Light of Surveillance and Criminal Law
Enforcement Strategies after 9/11° (2005) 1 Utrecht LR 68; David =
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= Cole, ‘The Poverty of Posner’s Pragmatism: Balancing Away
Liberty After 9/11° (2007) 59 Stanford LR 1735; L Lustgarten,
‘National Security, Terrorism, and Constitutional Balance’ in G
Meggle (ed), Ethics of Terrorism & Counter-terrorism (Ontos Verlag,
Frankfurt ) 261; H Ball, The USA Patriot Act of 2001: Balancing Civil
Liberties and National Security: A Reference Handbook (ABC-CLIO,
Santa Barbara, CA 2004); D Thornburgh, ‘Balancing Civil Liberties
and Homeland Security: Does the USA Patriot Act Avoid Justice
Robert H. Jackson’s Suicide Pact?’ (2005) 68 Albany LR 801; ATH
Smith, ‘Balancing Liberty and Security? A Legal Analysis of United
Kingdom Anti-Terrorist Legislation’ (2007) 13 Eur J Crim Pol’y Res
73.

B Golder and G Williams, ‘Balancing National Security and Human
Rights: Assessing the Legal Response of Common Law Nations to the
Threat of Terrorism’ (2006) 8 J Comp Pol’y Analysis 43; A Lynch,
‘Exceptionalism, Politics and Liberty: A Response to Professor Tushnet
from the Antipodes’ (2008) 3 Intl L in Context 305. For criticism of the
balancing approach, see S Bronitt, ‘Balancing Security and Liberty:
Critical Perspectives on Terrorism Law Reform’ in P Mathew and M
Gani (eds), Fresh Perspectives on the ‘War on Terror’ (Australian
National University e-Press, Canberra 2008) 65; S Bronitt,
‘Constitutional Rhetoric v Criminal Justice Realities: Unbalanced
Responses to Terrorism?’ (2003) 14 Public Law Review 76.

Prime Minister John Howard quoted in ‘PM announces tough anti-
terror measures’ Sydney Morning Herald (Sydney 8 September 2005).
See also Human Rights and Equal Opportunity Commission,=
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= Submission to the Parliamentary Joint Committee on ASIO, ASIS
and DSD (23 May 2003) |[22]. <www.hreoc.gov.auw/human
rights/terrorism_sub/asio_asis_dsd.html> accessed 20 May 2010.

(1) Commonwealth of Australia, Parliamentary Debates, Senate (24 June
2002) 2446.

(2) Commonwealth of Australia, Parliamentary Debates, House of
Representatives (29 March 2006) 7.

(3) Commonwealth of Australia, Parliamentary Debates, Senate (26 June
2002) 2624.
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(1) Commonwealth of Australia, Parliamentary Debates, House of
Representatives (12 December 2002) 10431. Crean also noted that ‘We
have supported tough new powers to fight terrorism, but we also want
protection for our citizens. It means getting the balance right. I use the
words “getting the balance right” because when the previous
antiterrorism bills came before this House the government and the
Prime Minister argued that our amendments were unworkable and
unacceptable. We hear that language again tonight. Three months
later, when the Prime Minister went before the National Press Club, he
said that the antiterrorism bill had got the balance right.’
Commonwealth of Australia, Parliamentary Debates, House of
Representatives (12 December 2002) 10430.

(2) Australian Government, National Security Legislation — A Discussion
Paper on Proposed Amendments (Canberra, July 2009) iii, iv, 87, 88,
105,107, 109, 111.

(3) See, e.g., DA Charters, ‘Conclusions: Security and Liberty in Balance
— Countering Terrorism in the Democratic Context’ in DA Charters
(ed), The Deadly Sin of Terrorism: Its Effect on Democracy and Civil
Liberty in Six Countries (Greenwood Press, Westport, CT 1994) 211; P
Chalk, ‘The Response to Terrorism as a Threat to Liberal Democracy’
(1998) 44 Australian Journal of Politics & History 388. In the 1980s G
Wardlaw, for instance, argued that ‘the duty of the government is =

gre adlaidily fdgilall Sigoe dl o



GLEN dazea ddg /a0 (Y10 Joyol ) O suall

O al il chadal ol 4530 5a 51 aY aidhe b (1 sE) Jlad aladiad ol cdlld gy

O a9 (S Ble dall cilyllatiall g cdsall (pa Gleady) (3 a9 Auidal) il aldl (e

s A Al

‘Mgia Bae Gl A& a3 3 g8l Aad o AiBal)

¥ balancing approach &) sl 4 e aladid 3 ¢ s gl dpali gm -
dldd ¥l g 4y Al (5 Sl Abaldl) g Apaspliall (uudld oDl e el JiSy
Yl Aty el LAY g Ll ) Uit ja U ) g s Lida ida el dgy jal) ¢
L4 ikia 45 ) ga Laguiany A2 ga (8 -Cp i) - SN A3 3) ga Sy

rights -@siall o duuall 5 Sl bl o) dlia Al 4ali ey -
ol Jadiig ) gill Adnsel) A jlaal) da g & 465 AN based objections
Al 451 e (Sl (S - sda g g -clS 13) La AlSiia cilial ficY)
gy . Dcommunity interests il gllas dgal ga b Asdll

= to balance the extent of the response with the seriousness of the
problem and the rights of its citizens’ see G Wardlaw, Political
Terrorism: Theory, Tactics and Counter-measures, (2nd edn
Cambridge University Press, Cambridge 1989) 126.

(1) For a detailed critique of the balance rhetoric, see, e.g., C Michaelsen,
‘Balancing Civil Liberties against National Security? A Critique of
Counterterrorism Rhetoric’ (2006) 29 UNSWLJ 1.

(2) See also R Dworkin, ‘The Threat of Patriotism’ (2002) 49:3 New York
Review of Books 44.

(3) R Dworkin, ‘Rights as Trumps’ in Jeremy Waldron (ed), Theories of
Rights (OUP, Oxford 1984) 153—67.
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(1) See, e.g., C Michaelsen, ‘Security against Terrorism: Individual Right
or State Purpose?’ (2005) 16(3) PublicLaw Review 78; O Lepsius,
‘Freiheit, Sicherheit und Terror: Die Rechtslage in Deutschland’ (2004)

32 Leviathan 64.

(2) See LK Donohue, ‘Security and Freedom on the Fulcrum’ (2005) 17

Terrorism and Political Violence 69.
(3) Michaelsen (n 25) 15-18.

(4) See also Jeremy Waldron, ‘Security and Liberty: The Image of

Balance’ (2003) 11 Journal of Political Philosophy 191.
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(1) Statement by G Williams (personal email correspondence with the
author, 16 May 2005).

(2) Thid.
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(1) M Kumm, ‘Constitutional Rights as Principles: On the Structure and
Domain of Constitutional Justice’ (2004) 2 ICON 579-81.

(2) AS Sweet and J Mathews, ‘Proportionality Balancing and Global
Constitutionalism’ (2008) 47 Colum J Transnat’l L 74.

(3) N Emiliou, The Principle Of Proportionality In European Law: A
Comparative Study (Kluwer, The Hague 1996) 142.

(4) See also A Blick, ‘Democratic Audit: Good Governance, Human Rights,
War against Terror’ (2005) 58 Parliamentary Affairs 408.
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(1) J Gardam, Proportionality, Necessity and Force in International Law
(Cambridge University Press, Cambridge 2004); J Gardam,
‘Proportionality and Force in International Law’ (1993) 83 AJIL 391.

(2) See, e.g., M Walzer, Just and Unjust Wars: A Moral Argument with
Historical Illustrations (Basic Books, New York 1977); N Rengger, ‘On
the Just War Tradition in the Twenty-first Century’ (2002) 78
International Affairs 353.

(3) In the context of self-defence proportionality means that any measures
taken in response to an armed attack must neither be retaliatory nor
punitive in nature but rather aimed at halting and repelling an attack.
See, e.g., SA Alexandrov, Self-Defence against the Use of Force in
International Law (Kluwer, The Hague 1996). For a discussion of
proportionality in the context of the ‘War on Terror,” see, e.g., J
Gardam, ‘A Role for Proportionality in the War on Terror’ (2005) 74
Nord J Intl L3.

g6y a2alaiBNlg figilal Sigoe J) Wons



GLEN dazea ddg /a0 (Y10 Joyol ) O suall

doctrine of (Aledy) JRl & 5Ll faual) B B Uaga 190 (Ll ¢(5250 aulia)
52 LS Alaal) o A giaall 4de (3} Lag (Dhumanitarian intervention
") jus in bello or the laws of war s Aludy) G gidll 3B A Jlal)
sy Ao pall) dada) jBagal) AabaiW) (pa S iad < Alagll (s giall o g
Bady cdldd pay Ay gl g g oY) g doilind) Gl g8U aalal () 9SS el
Al e i) ) el giag Bale caty —agall ida gl Gdatl) ) b -
¢ Iaall o) (Uil Qo Ao (D (g A gal) ¢y 3 Jlaa (A o ey 45 j8a
G Of adsm dua ¢ Alial ¢ gilll g cdpiliadl Ahaad) dlps Ao (8 (Jadlly
aa) QI couuliil) fase puing I3 b9 Aaysal) 5 ghad e Auuilita 4, ghal) § guid
asa 40l Tasall Chuay cal (pa g Aalad) 5 1ay) 9 dpandaiil) Aodpadl Apalal) jualiall
aSall (b culliia g 333l gf 3a8all dagsall o defining principle 3%
i) addind i) 138 85 . Dgood governance sl 5 1aY) i

(1) See, e.g., SD Murphy, Humanitarian Intervention: the United Nations
in an Evolving World Order (University of Pennsylvania Press,
Philadelphia, PA 1996) 311-2.

(2) For example, contemporary international humanitarian law stipulates
that an attack cannot be launched on a military objective in the
knowledge that the incidental civilian injuries would be clearly
excessive in relation to the anticipated military advantage.

(3) A Ristroph, Proportionality as a Principle of Limited Government
(2005) Utah Legal Studies Paper No 05-19 < http://papers.ssrn.com/
sol3/papers.cfm?abstract id=851624> accessed 5 May 2010. On
proportionality as a principle of good governance, see, e.g., L. Senden,

Soft Law in European Community Law (Hart Publishing, Oxford
2004) 86.
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"To achieve its objectives the administration must adopt effective
means of policy implementation since the justification for the very
existence of public administration is to realise collective goals through
programmes of state action. In so doing the administration may
adversely affect the interests of a private individual. It would be an
impossible task for the administration to fulfil social needs and avoid
any such interference. Clearly, private interests have to be
subordinated to the greater public good. However, it may be argued
that the extent of the interference was unnecessary since the public goal
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could have been achieved through different means... If there are
alternative means, less restrictive of the individual’s interests but
equally effective for the realisation of the public objective, then the
interference is wunnecessary and disproportionate'”, R Thomas,
Legitimate Expectations and Proportionality in Administrative Law
(Hart Publishing, Oxford 2000), p. 77.

See, e.g., H Goerlich, ‘Fundamental Constitutional Rights: Content,
Meaning and General Doctrines’ in U Karpen (ed), The Constitution of
the Federal Republic of Germany (Nomos, Baden-Baden 1988), p. 45;
AS Sweet and J Mathews, ‘Proportionality Balancing and Global
Constitutionalism’, op. cit.,. 98.

AS Sweet and J Mathews, ‘Proportionality Balancing and Global
Constitutionalism’, op. cit., 47.

AS Sweet and J Mathews, ‘Proportionality Balancing and Global
Constitutionalism’, op. cit., pp 112-137; E Erling, R Kugan and J
Schnaider, ‘The Principle of Proportionality: A Comparison between
Canada and the European Community Law’ (paper presented at the
Faculty of Law, University of Lund on 24 February 2006) 4—13.
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(b BLARY & gadh 12 (lld aag (Vg oY) 0 5lAN 5 Aalal) L) M (B Lian

SOt U e oldy d8ana <l i ga 3040

S Al Al ) A e i) fase da g (B e ) ALY

Aaiy) 13 8 Lay cinternational treaty- based regimes 432 cilialaa
Boial (A gat) aldaill g (g gh amdana g cdpallad) 5 lanil) dcaliia g ¢ om g 5Y)
OHLD (B At Uy oS5 el aag ¢ Jlial) Jas o ¢ agus¥) Sy g Dty
Ay Sahlaa (e Aaldd) Salal) (e AL 5 88N JMA (ia ¢ g Y SATY)
Llid g1 of Ao gail AN (European Community Treaty (s.Y)
9. "B aalaal) oda Calaaf (38l 5 55 sb La Jgladhy Vi cuny ATV 4y 8 gk
B AR O Sy JalaS A (el AT -1 A0 Apeailly i) ase JASH ((Blacal) 138
Lladl Ao @l gudaiyg JaLEd) 1da Cilaal § sl 5 j9 e 98 La Jglan cagigal e
abg () g Ay cilian g cillala (g af glias¥) Jgall (e 13ka S &) g

(1) R Thomas, Legitimate Expectations and Proportionality in
Administrative Law, op. cit., p.77.

(2) See, e.g., M Gleeson, ‘Address at the Australian Bar Association
Conference: Global Influences on the Australian Judiciary’ (8 July
2002) <www.hcourt.gov.au/speeches/cj/cj global.htm> accessed 20 May
2010.

(3) For proportionality analysis in the WTO, see AS Sweet and J Mathews,
‘Proportionality Balancing and Global Constitutionalism’, op. cit., pp
152-9.

(4) See, e.g., E Erling, R Kugan and J Schnaider, ‘The Principle of
Proportionality: A Comparison between Canada and the European

Community Law’, op. cit., pp 14—20. While the principle is enshrined in
the text of the treaty, it first affected EC law in the Internationale=
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B gl asad) Ly pliall Lgi yg -8 Ay jial) oda Ay g oY) Aall) cuds
1o gl ) A8 gl oda B A g Y B plhiaa i Eua gy gY)
) Ady k) e Sy o3 behavior &sled)y processes <slaY)s rules
JALEISA) (ady Lash Lapa ¢ 90 (5 siaall Ao llaliad) LEBIA o el
axil) oda gy () gulisl] g Aladl) (Alplisal) (AS Uil copenness 4 laall
iyl cgood governance ) aSal) gh Baadl 3 ad ducadd) saloall
QoiLAN asa g Akl iasal) Ale a g5 Ll 22 g conliil) g subsidiarity Ja e
IS (Ao Galali galuall sda G ABEAY g g 0Y) AT B slacy) Joal

4 daall g ApanlBy) diba gl (A g g¥) A gSl) 1A gSal) iy giouall

L}j \;\.wb.n‘ ‘334 u.u.nm‘ LﬁéH com‘g\ M gi\g.\.“ eLE.m JLh! gi\g
1gadl g DECHR byl (3 oial Ay g o) ABUIY) e A gal) ¥ (g

= Handelsgesellschaft case which stands for the proposition that a
public authority may not impose obligations on a citizen except to the
extent to which they are strictly necessary in the public interest to
attain the purpose of the measure; Case 11/70 Internationale
Handelsgesellschaft [1970] ECR 1125.

(1) Commission of the European Communities, European Governance — A
White Paper (25 July 2001) COM (2001) 428 <http://eur-
lex.europa.ew/LexUriServ/site/en/com/2001/com2001 _0428en01.pdf>
accessed 20 May 2010.

(2) Ibid., p. 10.

(3) Convention for the Protection of Human Rights and Fundamental
Freedoms (ECHR), entered into force 3 September 1953, 213 UNTS
222,
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oda A Bas Laguad kb cad ¢y (VICCPR Aubaad) s Aaal) (3 g8all 1 gal)
B =380 0 (AR s Ao (LIS ol 5 B gl 3 ggal s 3 gl
ol A a g oCpadly spadadl g KA Ay g cdlilall g Aaldl) Blaal) o) i)
G50 Y Gsdall sla b R ol ol il g Allae Cuod ccleLaial) g ganl
ool i) e b (el g e (o L300 15 Lo s ) 3k
Lagad) Jbdiall -l 1) LIS ity (Ve ,AY) da dlaa i cla¥l g daall g
ath dmall (3 g8al) Gany Ao g g A (ol ghll ClBgl (S 4 e &
oalll 138 aay g (I1Cah gal) )y g puial Ao jla B guay cLillata el (6% La oy
Human ¢y G§sda ddald 4408 5 Al audady g ccoaldil) el dag yoa 3 L)
Gsdall Ao 7 g Al sl ya) Ao 1l ani" J<og (Rights Committee

Mg £ sanaall

(1) International Covenant on Civil and Political Rights (ICCPR), adopted
16 December 1966, entered into force 23 March 1976, 999 UNTS 171.

(2) See, e.g., E Ellis, The Principle of Proportionality in the Laws of Europe
(Hart Publishing, Oxford 1999); Marc-André Eissen, ‘The Principle of
Proportionality in the Case-Law of the European Court of Human
Rights’ in Ronald St J Macdonald, Franz Matscher and Herbert
Petzold (eds), The European System for the Protection of Human
Rights (Dordrecht, Martinus Nijhoff 1993) 125.

(3) International Covenant on Civil and Political Rights (ICCPR), art 4(1);
Convention for the Protection of Human Rights and Fundamental
Freedoms (ECHR) art 15(1).

(4) M Nowak, UN Covenant on Civil and Political Rights: CCPR
Commentary (N P Engel, Kehl 1993) 84.
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;b L (332 Manfred Nowak ia¥) Bady casal) 13 B4

Caldl) e L 06 O i #1aY) Jlama g Jaasll Ao "
Aga)gal Slad cg g d 5 La e Ul glna A8V (8 -Ayia ) g ApilSal)
S Al e qualiil) fase Gullaly g Ay Bl aagdis Al 4G jUal) A
@l o - (Gl o Laga ey g3d1) oY) 8 g s Al
AN (e il Aald dluay g Al Ayl g cilga Aol gy -daliiia
O iLaat g

A ) clal) B BAAGAN clpl paY) AW of Aanl ja qual g aialy g
32l (ECHR Cbsdy) (358t 4y g 03 ABERY) Jia 4 gal) (3Gl (8 Cpaiatial)
Nay Cipday 43 ) B 5 S Lraals ICCPR doabiad) g dsinall (§goall 3 gal)
o) pa daglal) o Gy cdpilila e aY) (A S al Ga g qulddl) fagal AT
¢l o LB (kg @il gl jUal) ANl dgal gal 3145l AGUELLY) Gl )
L)Y sda o Auladl) ¢ gadall (Glw B aSlaall L a6 4408 ) o) daa) ya
Glg) ) & g pa paad Gaday aliil) faga ) cilday Uil o) Lila (ag 138 9
(g sanaa g Bazaial) Lgiad Jglag sad o) dalal) duslpaad)

(1) Ibid : " The degree of interference and the scope of the measure (both
territorially and temporally) must stand in reasonable relation to what
is actually necessary to combat an emergency threatening the life of the
nation. The principle of proportionality requires that the necessity of
derogation measures be reviewed at regular intervals by independent
national organs, in particular, by the legislative and judicial branches."
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ao ! 8yladlg
Cra Aualal) 31aY) g Apaulaiil) dupead) (Mlana (& il Tz (adli ¢Say
GRS 1Y) ¢@ady dpa sl 4 185 48 jhaa ardicd 13" Diplock sl 3ks A
81 e} fase (gadat A ccallaty g (V90 2 Al e gaky 48 aa aladiu
rheayd ) B0 @l ghad (e (g8 LA
S il ddad) Al £ ) 0085 Of Aaale Aday cuag (Sl Aali b -
.suitable Laiba (paib) gall <l a5 (558 (5 gral)
.necessary Lussa sl aY) 058 o g Al 4ali Gy -
be dajbua b guay Lalila g Laidha g1 Y 098 ¢ g AA Lali (pay -

appropriate and strictly proportionate proportionality
SN G gdad (e 0 9-Sal) - LAY 1A of AiBad) s Dstricto  senso
s jal) Lgade ey A1 Ada jal) B A0l 5 gdady dale dbay oy

(1) "why use a steam hammer to crack a nut, if a nutcracker would do?", R
v Goldschmidt [1983] 1 WLR 151, 155 (Lord Diplock).

(2) See generally S Michalowski and L. Woods, German Constitutional
Law: The Protection of Civil Liberties (Ashgate, Aldershot 1999) 83—4;
C Engel, ‘The Constitutional Court — Applying the Proportionality
Principle — as a Subsidiary Authority for the Assessment of Political
Outcomes’ (2001) Max Planck Institute Collective Goods Preprint No
2001/10 <http://ssrn.com/abstract=296367> accessed 20 May 2010.
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Ao gSal) cullS 1) Las (38a30) LgINA (e ol -egitimacy stage A )
Joll (B _clay 38l (5 gina o g Alal) 63 £l aY) AT (G gius Al gia
it (il Gl ) S 1) L iy oy Ll 9 Lol e 20 2l

aaal) Jlaal) & g il (alaisly

o< 9 suitability dadlally coualiill JLIR) (e ¢ I Y1 8 shadl) gl g

e BLiial) il ol) cuils 13) Laa -Alall 13 g1 aY) (ady Lagd - g8aill § ghdl) ola

a3 g Basaal) dudwud! Cilaals rationally 4 gina 5 ) guay Ao o 4 gSal) cuila

i Lgle cua da gSall ) (a ¢ ay g Aad ga Ay oy (Bale (daglal) culldia

O AlBally ., g sall (apal) (GuBadl daidla cdale dhuay (580 dury il g ) )

pls )35 (b Ciy 3 PR (e B ST B gaay o pan Sy dapDlal) culhaia
JLalas albla S ¢l o) AR e

Jlad 8 g Aol necessity sl B Jhaiih A § gladl) Laf

a least-restrictive means 13485 J8Y) Jilagl) JLad) ¢l o) A5l
8 Y il gl Y Of (e 28U 0 dagSall (a8 gdadl) o cullaii g test
Baraall el Aubucl) Cilanal (3o8atl g g b Laa iy Aua jil) (3 g8al)
sy (Glay -~ faga jualis aal o el -5 g pad) qalliia ¢ elld 2349
13) La Jl'su g the scope of governments intervention (-sSall Jiasl)
e g A a1 3a g B gall ) ) g g L& guna Aliall 53 g yEl) 51 Y QS
O e A - Al il allg (gelal) 4l o B JAad) e alaay) dagsall
G gl i (GuBat dua gSal) ) galay (LS 13) (i) guall U ) ginnd A giSa (93
1) A s salll DA G gl BUY) Ao Cpibl gall @l jag Gsia A JAN
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Obd B g padl o dasdlall Sl Jglad B agSall o) aY) Jd L 10B (B gudd)
Mauliia € perse 2 Jenll
O ol Jagdas JASY) o cquadiill Sl coa o8 paY) 8 ghadl) aai () dl
2all Luiliia g appropriate Laidka s aY) ¢S 13) Lal Stlad qllats § ghadl) o2a
£1aY) ¢} appropriateness c-his g strictly proportionate (i<l
18 ce ClAtall pal) G813 Jgile jf (0sS ~dasSal) quila e Daall -y yukll
2 058 sl o (JUall Jia Aol (e Ada Gl Al g quuliia 5l saY)
dalal) Dlaaat) dle gty Loal LBl A _ald 5 ) gudy ciliia

2 4axdicall ( guarantee of materiality-Wesengehaltsgarantie)
"Rl Qsadaall! Ao s LS 13) -Cpilal¥) (g giaall g g 1Y) Cpad gilAY)
L all gl 3ad) Aaub a3 o gl (Wesengehalt -essential content)
o Y il o e sl S8 e ciagl g (Digad Jaal) g il daslal)
GRS Lals 43 Uyl dapSlal) ullaiia & dbouy g 4303 B 3ad) 392 g - piluay ¥ - Jadll
BLEL B Gl A A 0o dpulul) il dagl e S 1 Siga (5 ey Tl
sled) dgal ga B (5 oY) BLAl 48 guall Glandl (330 paad 5] o) Lal g S Lals

(O3 ) B ABay (il gl

(1) AS Sweet and J Mathews, ‘Proportionality Balancing and Global
Constitutionalism’ (2008) 47 Colum J Transnat’l L., p. 76.

(2) S Michalowski and L Woods, German Constitutional Law: The
Protection of Civil Liberties, op. cit., 84-5.

(3) See also German Federal Constitutional Court, BVerfGE 17, 306 (1963)
and Basic Law for the Federal Republic of Germany, art 19 (1)/(2).
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Aladl) 58 )l g Slal) o simdl) 0 oilal) B Conlial) fase 1 6Y) qullaall
Sl Y dadlse gl ) e
Sl e A5LalY) Al 0l 4 ) gleal) daSaall )8 5 AU Galaal)
Jod| wllal
[ +{ PP C IR JOTEES [ O ST FO0Y
bRyl aailig il g ) ool dumibiaid] duilil w19
G gimdl) O $LAN dsila) galnall da) day i) faa o) 4y alewall (e
pagad (gl B Aald b ) guan ¢ S35 At faall O e a8 ) e g Alalt)
A lalt) Al ) Ay gicaal) AaSaal) (b (Alal) | giomall) b ¢ gilAY)
G sall Bloaall ClSLgiid La AT Gl 8 5 i) ga B ) gudy o) LA gudad
Basic (bl ¢ i8N (a6 Cp piiadl 3 geal) Adaidd g3 4 guanal) Ailady)

law

(1) See, e.g., BVerfG, 2 February 1999, 2 BvM 1/98; BVerfG, 10 May 2007,
2 BvR 304/07; BVerfG, 11 March 2008, 1 BvR 2074/05.
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s s Aalal¥) 4y ) giaal) AaSanal) At A condiil) andl () AB8aY)
(B S By gy ¢ usSai A Jal sall gl il JLEAY) g <l ghdll (e de piia Adith e
Al Callaty o ALalY) AISE g AT Lgal) jLial) DLl gladd) (o3 i) jLsd)
1o Le i)
o seat] A0S An jay Laga dranal) Lalal) daliaal) (365 0f -0 JS JB9 Yol -
Alill AGldl) bl @Al e J gl
G=8a3l  geeignet)-appropriate) Laid s Y GS o e (G -
LAl g el 4l (e Ciagiaall G )
Y Euag (pa all Al erforderlich Lug s s1oaY) OsS O g (AIG -
JAES g B g B Aliw gy ARS8 USaa pAY) 13 58
Y slra (168 O g WS cunzumutbar Weda s Y1 05 ¥ o dad g -

Yangemessen 4aba b g

—lE) LA A lal® A Al A ) gidl) A aSaal) Caaddio) A8 g

Lia qila ) dadlsa el ja) Ao 4y giwal) dxilalll B, 3 -bench-mark
il 5 B g J oY Ailal¥) dig gSal) i Lasde ualall ¢y Al cilibmen SA)
Ga W g paall) Glual) dpas 4385 1) (5 jbewd) Gl Y alag AadiSal Ly ydd
Ol &y gl o Lgiild ) daSaall iy « Sa 1 B (BB Al ) e ganal)

(1) Von Bogdandy, Armin, Venzke, Ingo (Eds.), International judicial
lawmaking : on public authority and democratic legitimation in global
governance, Heidelberg: Springer, 2012, p. 203.
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Dagie glal) o Lic g cpliiaal) G Juat) @il o8 BEL alaiall )2l
La Ao Lild ) daSaal) Cunjla ¢ i (a0 pdie galall &laal 400l 5 jah A
cllalod) 4 g e Uyl lis g (VOEyropean Arrest Warrant s (sl
dal uls Lgaladi ) Jaiaal) 48 ghila) il jildal) o ) gldY da giaal)
S 8 511 3 98l AaSaal) iaa ia Biaag Suicide weaponsizai)

(1) BVerfGE 46, 1 (1978). See also A Oehmichen, ‘Incommunicado
Detention in Germany: An Example of Reactive Anti-terror Legislation
and Long-term Consequences’ (2008) 9 German LJ 855.

(2) BVerfG, 18 July 2005, 2 BvR 2236/04 www.bverfg.de/
entscheidungen/rs20050718 2bvr223604en.html accessed 20 May 2010.
For analysis and comment on this decision, see C Tomuschat,
‘Inconsistencies — The German Federal Constitutional Court on the
European Arrest Warrant’> (2006) 2 European Constitutional Law
Review 209.

W caghdle) g Cmalgd) o (il Jlae (B J gl Cp ALl ¢ glasll Basaia JISET 2265 (F)

European Arrest warrant 33 (ulaal g UaY) AN qa gay 31 541 g (2l al

(B Ailuail) el oW1 g alSaYl Jaliall il e V) fasal et 3y 9 2002 5252 13 (8 (usY)

8 Cra A g8 saa) A5 abal) Gl e ) 8 3k A0V oda ety g us¥) Y

fas calady) Jga pilw Ay g canlanill Javisa JuaS 51 ) KV PRELE A8 5 A0 ddga
duda pha @l g A0 Gaen W28 &y adil) el gh (e aad) 3AT 00 Jard) (A jhaad g ity

IO 02004 . e n g TAEG ) AN B g s dia ALBE 5 9edh 2y Gt 653 Alay)

Bak1al A3 gl ulhat (o Jilad) e AT e ¢ ibal gall M ALAT el (ha ) A) JLdiall ()

agle pLadl) g 4ilyf Jla Lead) paduid) salely Aulal) A3 gal) (e 5 paY) Alad) o2 (B fagas

Castatl) LT gl U s ilana, 3 reld Juuadl b I (g A ghnd) A 34 &, ghay

ST 5 g o agiole ] gl Sl Gl Jlaa (b Liliadl 2 sal) B (s Ll

1A @ gall o zlia ) 138 (day o) Aadlsal Agaal)

http://www.moj.gov.bh/jlsi/media/pdf/Article-crime-policy.pdf

(4) BVerfG, 15 February 2006, 1 BvR 357/05 www.bverfg.de/
entscheidungen/rs20060215 1bvr035705.html accessed 20 May 2010 =
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DA 1A 5 Ocila ) Aadlsa () ;oY cla glaall (o quiil) & Gl gal) Aala
Sl (a5 o sl Hall Slaa ¢ Lah oy gSam AY)
(el | il
dutei b & | ot 3 el | G g G| S )
il ¥ AR5y pid ik ol (36 il i

O Glaghal) pand Lald 45, b Data mining Sila sleall (e Gudiil)
) A jaadl 0da aa g clilnll A5 g S Apdlaall A (e Cptina aldlid
O 5Ll 3810 datidal) 4laly) Aalud) L gl Cils AN Gl ) dadlsa cibiles
Juaad i ¢ palall ¢ AN climun Al gl A jaal) Glual) duas dile dga) gal
Ay dle g dald cSlal (e 31V Adlaial) il e bkl cillal
Al cad (e g el ddlida () )oY Curay 2B Cuils Cilaglaal) oda o ) 3 LEY)
A jlaal) 02 (e il g Aima 40 e plaal Lgeliad) o LT cilild) 038 g
Lgle G profile Gk 3 s Ludl) (e A gana (8 g a0 52

=({n German). For analysis and comment on this decision, see S
Hufnagel, ‘German Perspectives on the Right to Life and Human
Dignity in the “War on Terror” (2008) 32 Crim LJ 100. See also R
Youngs, ‘Germany: Shooting Down Aircraft and Analyzing Computer
Data’ (2008) 6 ICON 331.

(1) BVerfG, 4 April 2006, 1 BvR 518/02. www.bverfg.de/
entscheidungen/rs20060404 1bvr051802.html accessed 20 May 2010 (in
German). For analysis and comment on this decision, see G Kett-
Straub, ‘Data Screening of Muslim Sleepers Unconstitutional’ (2006) 7
German LJ 967.
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o Aoglaly) 400 jadl) 4y ) gl daSaal) Ao da g jhaall uadl) B
aa3all a1 Ol -Ouisburg Asala (8 Gaob alua (2 ha Gkl ga 8 5 - S 24l
Ol ) Jladd 4) jaidl) A9 61t Police Act lawal) (53l Gma (YY) andill o
O8 Guiil) aladia daba gl g28) J 35 M) -NRW Police Act Wil
LSl Sy ¢y ol 1A ~Aailil) e ) LAY 45 08 agaal Jaf (e cila glzal)
adl) o ) B LAY jaady b ¢ g5LRY Dad) gy 4 puaal) Arulial) 48 ghal
Cile gagay ddlaia dpadld ciliby cully (el gl rany ) gSdal) G gildl) (e (YY)
A rhy Ae giia cillaliu gad cilila 8 33 9 9o bl 038 9 () (a Aiina
Cililall aladily) 1 (<ly s AY) clibudl ao) 68 ae L) 03¢d AW 4 jad)
A gal) ual gl agagl e hadM adgil U ma (9% M) Al Ay S ana
aladiud) 13 (s g (DAa 8l 45 ) g Blad) gl padd i Y gl of A adl)
L ped) ol Aigal) Ay puadl puiady ¥ g Adima Al Allaial) i) oo 1) gualia
3 g (ra Rl (3t ol Lalla il o2 Cidl) Ll g oS 389 (Ve
g ¥ steay O gusdal) o oS 2By (Dl al) 1 § ol (sl pre ey
Y Amtsgericht sl ddaal) Lesadll uald o) 2Y)
O ptde qulb o 5L ¢ Diisseldorf 4aSaa clgd (¥ ooy i g
Lalaad) pda ol B il glaall e Qo) Aglany ALl Aabi aladiiady ¢ pud oal)
2895 Apaatartl) Gl 3all g quilal) g (lSad) Jiaa (8 A giaaal) illalid) (1a

(1) NRW Police Act s 31 (1).
(2) Ibid s 31 (2).
(3) Ibid s 31 (3).
(4) Ibid s 31 (4).
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O CnDla duad (pa AS) ad 25 adg Adma Jlee o Jlasll o il
ELAAY (5 g -4 JBal) Bu sk (o I amy Lgudanddl a8 (A1) -l glaal) )
2 Ailia el pa) ol A At (1D aa g sl Y O el Qalddl Al
aSad) culad (pagadd) 1 By (DSLE (ali i) oY 5 o ol gl sa
<usgi) a8 Diisseldorf 2 dadaal) Lasaal) by dslal¥) Aol jadl) 4 ) gl
Ao 388N S8 B 4y Laldd) el glaeal) e 3 ) A Gllhall ) (3a)
O ) ¢ gAY e S oY) Balal) (pa A6V BRAN aa B g e ALY Bl e
o) I aa 38 NRW Police Act G5 cpe [*) (V)] acdl) 0AS 130 g
o) Bl LGl Joalii A8, oy o ypaadl ot 0B 4B () gaaall g JSE) (B
.(*')g;w

OFLB Gma [¥Y (V) ] aeel) Gl Asilal) 4y giadl) daSaal) culad 0B g
psatl) gl (Ao B jhaad) (B -3 3l ) Bad) (B JAIN Jguns NRW Police
M Akl 5 agila Gl Apadlll) ilial) CAEST Latis -4y dualdd) il b
st oadal) Jae ¥ of ) Aol cuald ol g, @lEal) oda 4 CiS
Jolatl Lgllalt day - ¢ ) Al (B ol ) dcasaal) o o JA0l) 13 Jha Lo
s Lal Guadiia Y'Y (V) ] a0 —unaliiil)

(1) BVerfG, 4 April 2006, 1 BvR 518/02 [11]-[33].

(2) Article 1(1) of the Basic Law reads: ‘Human dignity shall be inviolable.
To respect and protect it shall be the duty of all state authority.” Article
2(1) reads: ‘Every person shall have the right to free development of
his personality insofar as he does not violate the rights of others or
offend against the constitutional order or the moral law.’

(3) BVerfG, 4 April 2006, 1 BvR 518/02 [66], [67] and [154].
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daidla A48y jh cdaale 3 guay bl (e QuAEY yofiay A0 dali (g
.appropriate

(o i) 2 Al (38l pecessary bugya Jadill Gl A dali (ag
9 B OB Jilwn g 3RS 3ok (8 2 R 3R (Buiad (LSaYL (S &l g
3 gud

O 1R ((Gaad) | Aaally Lol dmalite) 4y pil) Adalud) cudls o) il g
OLS Ay Al A8 gpaal) lana) B ) ghadh pa dpaliia & (S5 ol JA) B ghad
5 Abma Lgiad 113055 NRW Police Act Osild Gadaty o) 5900 (0
“present Jadl ,hidl) 8 Jiad e g9 (Jasill a threshold Cwre 2
Bargall de g ydal) daladl) e danger”

gﬁ present danger Juad) jhadll s O daSaall cian g 288 (A1) &9

L cconcrete dangeru.uj.d.d‘ 9l daaal) jdadl (= 5 e J.ud; N Al
Selteal) LA gl Aad) @il pllaal) (a pail GLS Jlial 3 g 9 01379
L giall g shaial)

O Ay ol Ay gha ()65 () (pSag A 020 Jia o) ) AaSaall i L) B

g AJA.J?AMi 6&3&“\9.344&&&30—4&#&)&‘ ddlaial ¢y 63
ol gl Al ) Jlas | QLS Y clalanion) 3 g g9 ALBISY) B Lgnle ation

(1) Tbid [82]-[89].
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ZIA ol Lilall B o) g ¢ ghaial) Julinal) B Jlas ¥ o Jla lSE Y () gantiia
Eilaaf Lia Lol yib) 33 g gall - ala ) 4335 39 of dalad) D) 0 eial gl a9
oAl @l ) Alayl g O el 10 cilillite b1 Y - i (e pde galal)
cilallaia eliiud 594 concrete danger o salall Jhdll ) ¢ o daSaal)
Ao-al) -2 Jaaill Clarity g s—<aslg legal certainty (s giwall (i)
OB Cra (Y1) aedl) b Al lad) sadl) do jdadd) agd La )ALE Al
L) Gl il aaa g pdal) o ) clathial) oda A giu NRW Police Act
caslil) ot ISy Jaldil) Jlava Badaa g 4883 A8, jlay cililid) aan Alaf (e i
sda alaid) Jlana g ciloa slrall alead g ) cllalud) o ol g3 ) gy
> il e g ) L 158 ghe any callaiall ¢l (8 cdlld (gsh g ilaluad)
Cma i i) Adacd) g3 (W) el 8 33 ) o) Aaildl) 8 dald dbiay 4 jaal)
el YL alal) aagill 3 paa o bl aan g1 5 el i) g Sasl)
open-1ia Aol g & gSivu (sl gall ) gS3all 2yl Lgd gy 1) cillalad) L8
) ended

ccila glaall ¢pe uBil) dpiad B Al 4 flual) daSaal) aSa i)
quite severe Auld CHAN jua - ALY giaal) o ALY alad) ¢ g5 ¢
concrete (ugalagdiaa i dga g Adla 8 Aull) 348all A jnvasions
5 o palAEY Bla o) Sl ol i (N adll allaiY Gl i pL8y e danger
el by o) Tapa 0 Apialll ol il e gl (ud g Aga 8 4y el
Lalll ¢ & g pdea 0 9il8 108 By s NRW Police Act 5l G

(1) Tbid [141]-[147].
(2) Tbid [148]-[153].
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4 ) gimual) daSaal) i) e ) (i gl 8 Anall) oda dpari oy 4y ) giwal)
(53 dand 8 Ay palil) daluct) (e gl 9 (lialg pialy £ pdimall Ol Al il
A Uabs (e gl J g Lardie (dlId aa g, "MAiaY) (o) RN AapDlag b g s
300l (salaal) aa (3l gad o Cilpl oY) o3 pawdl Guand (Adlilia) el o)
4 gheeal) 4300 i) Aasaal) ¢ J 9Bl (S ¢ il g, pandl) o) ¢ gildl) B
Lgilaload oyl A jlan Ao 3 5 AN Aadda gl) 3 g8l (Apall) o388 cadan 3B
Ol g ctila glaal) (8 quoitl) G glad aladiady cillaluct] oy J) e g o
CiliLl) A aSail) 8 lasad) 8 534N aba) (adl dglea (Jiliall A (yanay

A daldl)
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el o | il |
(s 03319 et et
Gl ) ) S i i

: kel
t ) sadl) o dlld g allaa ) daal) 138 anudl a3

o ) Bld) B alidl) faa 1 JgY) callaal)

o) A Gl ) Aadlsa a ydl Gl ade 5 AU Gathaal)

Jod) walial
! ) | (3 ot et
SN il B (Y e Geda) ad i) a ggda O Badlall (e

i) (3 Ul G (A (D (a5 gana ARy phay ¥ ¢l S (5 ghndll g
Al ) Ao g g lay) Jaladl o dliall) A8 0 Jitees GuludS cny (J38) o
Australian 4s&ad & kil 13 dila) ) LET A3 Deane <l o ¢

.(‘)Broadcasting Tribunal v Bond

(1) (1990) 170 CLR 321, 367 (Deane J). In Workchoices, a majority of the
High Court affirmed a line of jurisprudence rejecting the general use of
proportionality in characterisation of Commonwealth laws.
Workchoices (2006) 229 CLR 1 [142] (Gleeson CJ, Gummow, Hayne,
Heydon and Crennan JJ).
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Y Aol ) cilda) Rasad) (e Lo € g Llal YA 438 calld ) A8l g

¥ a constitutional bill of rights (§s8all 5 jsiwa (Me) Ll il A aa g

A1 i) Llal) daSaal) cui a8 (13 pag  ladY) (Goda any Ao (o 6ild

LR £ g8 il (e LA bl cpaliall A -High Court of Australia
ailbland) g el all g oAy ) gl clibadall Sl 8 quudiil

kil dala 3 J1 ke 138 i) LAY daaall g (3841 ¢ gadaal) O am

il ghdll 53 JLARY) ghis (JEall Jar o (i ol Llad) Aasaal) (5 el (Jalsl)
Loilall Lgda Bae g8 B aadiucall the logic of the three step-test A5G
implied d:iedl §ghally Gl Lad Gauliill Aasaal) aladind of Jo (Dlaisy
Guila (e AR G i A8 Cudil) JLAAY W gl JaiSy al Al dagdall g rights
Ol Gabrielle Appleby iea®) Bady ccudgll el by (el ghil) jaay

(1) GJ Appleby, ‘Proportionality and Federalism: Can Australia Learn
from the European Community, the US and Canada?’ 8 <http://ssrn.
com/abstract=1300082> accessed 20 May 2010.

(2) In part, this may be explained by the absence of a constitutional bill of

rights or any other instrument explicitly protecting human rights in
Australia. In the United Kingdom, for instance, it was precisely the
Human Rights Act 1998 — legislation that incorporated the United
Kingdom’s obligations under the European Convention of Human
Rights into British law — that saw the introduction of the continental
proportionality test into British law.

(3) See, e.g., BF Fitzgerald, ‘Proportionality and Australian
Constitutionalism’ (1993) 12 U Tas LR 261; J Kirk, ‘Constitutional
Guarantees, Characterisation and the Concept of Proportionality’
(1997) 21:1 Melbourne University Law Review 1.
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-5l AasDall g A ghnall yualis cya oy sSall YIS JSY) ALSE B el
Auadll meiall Bl ay ol -f g e agSa (R (et Ciagien Mg
O )

(o Ailiall) A8 ) (gl B el fagal aSal) ju Guakail) oS g
cilalad) gile Ao ady Ul 31 A ol o) ) (sl g g 0aY) cpad gildl)
L o o) faa La jliie) & 3AU oy - A gad) ¢y gl JB A Al jiuy)
Goiall Agal) agall cpa Ul cal 3 138 a3 81 (Gg8a o i cils) o)
LaS VA ale B4 L b L) jiu) casal M) JCCPR Assbad) g Aisall
Goiay aldld) BN - Jha o JAY) 4 gal) G gl Cra (i Al AN 1R aody
.(')M\

Jasa Bl ya -al 3N 1A Ao il at s Y AadiSa (w9
Q9S8 O Gladad Jgadl geas AN (i) Gudaa i) B (e Adila Ao gy -aalil)
(Aol eilall OB B Lgtlal i1 aa Al -la ) dadlsal 33408 —cils) ) (sl
Lo ¢ Agadl & 638N aa (305 gad Ao el aY) oda Jha MAS) Lgale aay LaS
A sha BaY LSy M1 ALy ¢ gildll g «iadll g ) (Ggiat Jgal) ¢ gAY
Gha g dglaal (aldl) ) Rl Ulay dlAS g bty (§ gBad Saaiall o)
L) i) (e adiall by i Gl ol Y Aadlsa oL dpalal) cily adl g oY)

(1) Appleby (n 83) 2.
(2) Convention on the Rights of the Child (adopted 20 November 1989,
entered into force 2 September 1990) 1577 UNTS 3 (CRC).

(3) See, e.g., UNSC Res 1456 on combating terrorism (adopted 20 January
2003) UN Doc S/RES/1456 [6].
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poi ) ks dajla Al i) dagSal) 0 -cala JY) dadlsal Bagaa (il 5B Lgaish gl
e (631 dadl) aa duailiiia g 4y g i A Jilal) il ) CadilS 1) Lal
ISy Aial) Cpaal) ¢ 3aY) O 13) Las Lagl ol 35N 138 Cpadaly g (Daigal gal
) Aparl Gl callaia Uyl SlliS g cp g piia (ilan a8 (Galail 185 JBY) Al gl)
G138 JAxl) B jghd g ¢ il g2 3

dalal) dusbpuad) Jlna (2 clda) ¢ Gadaa qualil) Taga o ) B LAY saadg
asallg limited government 33 giaal) 4 gSall Lale jasa jliiely (A3l jiuy)
QSR G b el N e BN Gady -4d) Hay 138 governance )
8 e b ] g (15 () Al ) Aa gl o g Ah - Y s
iy 31a) ah (e Gunlil) e () a gdaall Cra gl ) AN SRS B Lgdila ol
Aualpad) Jlatg g gdaid 310 (Ldagl ¢Sy Tasall (81 g cAyiliall) 448 1) o W g0
.Policy development and analysis Jslaill g

o5 (Gpabily Ui e ) Aalpend) g Gl Y AadiSa (i) g8 (Gl b
aload) a8l jpal) Uayf el1ig g cdibal ) g At al) Gloadll il (e qumlill)

(1) Joint statement by the Director of the OSCE-ODIHR, the UN High
Commissioner for Human Rights and the Secretary-General of the
Council of Europe, 29 November 2001; Special Rapporteur on the
Protection and Promotion of Human Rights and Fundamental
Freedoms while Countering Terrorism, Australia: Study on Human
Rights Compliance while Countering Terrorism (14 December 2006)
A/HRC/4/26/Add.3.
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Inspector-General of Intelligence and o—e¥lg <l Lai o

A 'Security

The Security ¥ g sl daal ja diad G (JUal Japmu lo ol (1
&) -Sheller 4al ausly 489 j2all g -Legislation Review Committee
aday O g gl o Al culial LaS (¥l cian (galiald 8 canliill dalal)
Jekad e 1A 5% Aa LS clileia Ao (5 gkl (g Baua B geay o k)
(o - g il LA alad) B pall BaaY (Jallyg (D1 Aland) 5 canlial) sl
OS5 O Gl B 4y gan Aale daliaa" da g Adf -Y 0 00 LY 0 v g (g gludl b A
(s Lgdad B oSl iy g (LAALAT T - e g1 (1Y) Alaad Basaa sl o)
Lgale a oy Al il o ¥ g da AN iy saldl g all caidla e gad o cdy b
o)l ad Al cundiil) el Ao 3S S (e pf ML 40 (I gy, (MM Unaing
il 1) La Alaa (andl - paL dinal) cilgall o L e i -clall) oda (s
Jalidid) JBa) Jlotia) LgiSay Ala JY) cilagagill 430) ) 4 gsal) dlaiu)
-5 g piad) cAcapdal) ;LA Lgde jLiiall cf gdadlt 18 g Cunilil) JLd) (6f) Guualialt
lagy pdi Sl - pudalal) B gl) s oy ol ABBal) Ay (Gl irally cauldl)
i Al dinia A glaa (g cunlil) LSRN ¢ g B A 3ud) oY) Aadisa
Lash il JLEAY Gl ) Aadlsal ) i) g pdil) (any plad) alaw cagadl
wh

(1) See, e.g., Report of the Security Legislation Review Committee (AGPS,
Canberra, 2006) 3 (Sheller Report’); Inspector General for Intelligence
and Security, Annual Report 2004-2005.

(2) Sheller Report (n 91) 3.

(3) Inspector General for Intelligence and Security, Annual Report 2004—
2005, 2.
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(el lial
o ) il 53 Gl o s i 0257
(LY OsilB o N i) Acial) il LA ) an At ay pdi Jaaad -
Yoy
Ot phe galald) Eilaaf dia i 4B 4 iuy) e gSald) o) J ol (<ay
g0 saa Jhayg Y Jlaall B Shaad of Ly (£7) 8 B Y e - jaalan
M ) Aial) ol LA andaily ay pdd Juaast il LYl A
Osid agle 3la) AN ASIO Legislation Amendment Bill 2003
ud) Aol ASTO Ogildll Jo3a9 . (ASIO  Act) ¥+ alad "aila Y
s - 5elad Y ol (il Aplucay JLiicY 2 warrant sl e Jsaall
(i g (ol Asleal) b Jolial) g piill LI 5 Valyf daps - 8Y)

(1) ASIO Act ss 34C(3)(a) and 34D(1)(b). The exception is that in the case
of children aged between 14 and 18 years of age, there is a requirement
that the Minister is convinced that it is likely that the child will commit,
is committing or has committed a terrorism offence: s 34NA(4)(a).

(2) Terrorism Act 2000 (UK); Anti-terrorism, Crime and Security Act 2001
(UK). For an analysis of the British anti-terrorism legislation, see C
Walker, Blackstone’s Guide to the Anti-Terrorism Legislation (2nd edn
OUP, Oxford 2009); H Fenwick, ‘The Anti-Terrorism, Crime and
Security Act 2001: A Proportionate Response to 11 September?’ (2002)
65 MLR 72.

(3) Anti-Terrorism Act (Bill C-36) (SC 2001, ¢ 41) <www.parl.gc.ca/
37/1/parlbus/chambus/house/bills/government/C-36/C-36 4/C-
36TOCE.html> accessed 20 May 2010.
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s Sl padid) b dd s sl Aala A Gud (DA ) Bastall el gl
Al - ) ) g il BB 8 Sy cad (g Acima AL AU ) ualnsd
A ol AlSa) (190 (g agal) Aisma agd A o8 (193 JEISY) (e ) aldiY)
(A @ il G [34D (V) | amedll Liihg ABaY Aa ja B agal) Adima agl
A e ol JLEISY) e B jdaal) Aalocd] 35 g0 (9S8 O (A" ¢ 983l
Lty Aageal) 001 pan (B A 0 92 By ety A las ) 130 (L ALEIS
Aday -gadd Lgdly JLiieY) eV 5 juaal) Alabad) Gty " Ala JY) day sl
(e s A Ae gara B s o) Luald ol Ul ad a magistrate 058 - 0
Uagea DGR dmy i) il 1) o Cilids g | (VAaudaisl] il gll) (B cpinal) Guldl)
QU S Ao SIS D A ad) A julll cildal jiagall A gy J garal) Al 0
investigative hearings (&:8aill g pasdl) ciluda ¢ ok el Y1 il o)) caag
LR dn Lalud) oo Siiua (58 a regular Judge aliiie sl ¢
O Lal LT Basaadl cilgadl (e jabadl JUBSeY) el o)) A1 B LEY) jaadg
pldl g s gl cila gl apalil Maiae el alal Jgiall (il (e cullaly
a (rag JAESY) (e ) padll) At Al Gl sl il Jsi o Lal g ¢ A
(4 [34B] amdll LB8 g dfjluct) () ;3 M inal) Al alal Jghall 5 jLiaa
BLadl) aal "l Lald)™ ¢ 985 0 ¢rSay sl Jal) Joaa ¢ (M ) gy piiil
1319 .(AAT) A )a¥) i) daSaal (i sl LU g Ly gl Gpae W) L)

(1) USA Patriot Act 2001, PubL. No 107-56, § 41, 115 Stat 272 (2001).
(2) ASIO Act s 34AB.
(3) Anti-Terrorism Act (Bill C-36) (SC 2001, c 41) s 83.28 (1), s 83.3.
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Al (Aol gl g Al aa) gl JUiie) of B gil) sal Jglad Jiladl & (e OIS
Alliie Cid g sl )tk DA (e i gil) B8 aad (Saall (e

Ca B paia B i M dalital) i gil) <l 58 lati o Jea Y (JeeaVlg
o g8 gal) A Jhay (g 2) B gl (o Ay gruna (ol Amps) dolu VA glad i i)
13 aag g g Cid gl el (0 B Allplisal MAdal) Aalid) alaf By J4Y
As pagad Ao Jaiin ¥ ASIO Act (i) la ¥ o sild of Badlal ¢
d8latial) ol Aledeciall Cid i) ol of dnle (3l La jlaaly (lady Lasd 818 cililaa
a2 agdid oh Sale ) ad (alAdY) )y (@Ml Al <Al (4 9) serial warrants
dagiiy (JuieY) of il gil) Bae ayaail dlld g cagal o () (o B b B 8 2ny
Ol day i) ) s (D) Qg g (e o8 ) e Anila) el (S AL
JERY) (e ) An) o 3llaal) Gadidd) Sl Baley ~alyf dage g Aol g i g
S ALY g Al caal gl aua gl Jlamall g As) pu (33U) (e Ao lua dry Ly
o Ll A AN Al e materially different "ale 444" cilaglaa
LORRLL Cad gl al gl

JUitie ) gl Ciud gill sal gudady ¥ ¢ g8l (I Aad) Gl Y @l OB A
dald cuila o V) i gill yal g A8 ) a3 Y cAigial) B daliiie dyiliad 408 )
"aiaall Aalead) oda (b (Jodll 2385 LSy .a prescribed authority” 4ima
A )Y L) daSane (i pd Ll g Uiy gl Jasliila ) puS Luald oy o3 (f Lal
Aalod) ope Ao Aaiiia dliad Cuad 5 -AY) daSad) oda o 2y (AAT)

(1) ASIO Act s 34F(4)(a).
(2) ASIO Act s 34 D(1a)(b)(i).

£V dlalBNg fuieilall Sigoe dl s



GLEN dazea ddg /a0 (Y10 Joyol ) O suall

¢!) personae designatae agls (ks daSaall oda pliac| o (i3 A 35
) i g Cua o(Cdma 13181 b iy (Sl g cAasaa B slae ] jliely Gl
A Gl g agean Bale) slae ) £ A 31 La 13) agde 4345 ALl L e
At jal) Al (3 9l Gl Aoy il g5 45 o puadl) 0 da Jia o (B el
-0 g gall GAAEY) o)) ) I aa a9 habeas corpus ua® alal Jgiall fasey
8 lat) Cidgill sl gl pliad) ah ) gdhay (il ~ASTO Act <la Y osild g5 B
il 5 ol gladaY) (Sa ali (g .a court of law 4 3B daSas 4,8 I agda,
iy s g 1) apall GG Jhiad -y g8 1al) ) i B - JUiSeY) gf il gl
sda oY iy cthe prohibition of arbitrary detention Awail) JLiicY)
essential 4dale 4 ) Clilasa & wlal) agla e Cpplitinall o ad cilus )
.(‘)right to due process
(2 A Lald 12585 ) 5 Gl Y o i JSy B La () ALY
oaddll maus Laind the right to legal representation (= sLall (il
e Qb e o oSy dilpluca 8 (Do LA (e alaay Juati¥ly Ci g all
oadid) G Jua¥) O S A Saal) Al ) Sl i 13) ¢ palaall
“a person exercising "dhlu (u lay gaddt L ) adady dsalaa g i g8 gall
ol gain) g Mplua (B JAnil) alaal) 3o e gud 400 LaS O quthority”

(1) For a detailed analysis, see, e.g., C Michaelsen, ‘International Human
Rights on Trial: The United Kingdom’s and Australia’s Legal
Response to 9/11° (2003) 25 Syd LR 275.

(2) ASIO Act s 34C(3B).
(3) Ibid s 34TB.
(4) Tbid s 34U(2).
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i 98 gall Lgealal Jhay (Al ""Ainal) Aaludl" 4l 4 5y Of W g o g8 gal) (il
Doaae ) ged gl qllal Y) dilplual

(L8 gra alaal) el M diaall Aaludi @ pogic) La 13) (ABdal)
Al 2ait da g Ol L gl b ool gaied) Agland daidla o B ety
M alaall g A gl Lidiual) gl pAY M) eSiall oyl JB A ddaladl e laal)
Baal el ey alaall (B () pal g (D) gl A sy (o3 (Lsall (e
i ) Gl gt Lgde (A A cilaglaall 4 o 81 La 1) G gl uad
o3 )i gl gl (g Vil laall 03n Ao oYL A s s (Umidl) Cull
Lgile ) pa qual s Al ) clilaall dpulua) (galpall oo B g A Sl il A
O J 93 il ) o3 ()Ld (A88a) B9 . due process yagadll 1ia b
) gy (agadl) 1 Ay Aalal) Arigall agilial g8 pdlia (g Crpalaall
:0f ! Gavan Griffith &5l sl Gilad) alal

1An ()9S Of e B uatia cinal Joa gall (A oSl Jiaal) Aida g
ALl O e (BBa3l 3 e o 0590 oy cdrfina ALEa 3 s Y
Lo 058 AN Jhaall o I A ggda g gal) paddidl ) dgasall
Gad 138 9 G gkt dadalia AJAN yiie) La 1) il gaia) (lSa (e 4al_AY

G (s gmn LR (5% (4 Cuing «pans) (gadan il 5 ) gina 5 iUl Jiall) 35

(1) Ibid s 34U(4).
(2) Ibid s 34U(5).
(3) Ibid s 34U(7).
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J-ialll b (3o dgagare o gadyddad iy g La JLB gl G g Jrivaa
RSPV 1
A8 gshall gyl gdanaty 1) by ) plad) O geadal o) (a9
Ao digldse 4 a proportionality- based review wlil) e 3aiiua
Jod OSay Al (Alld AlCdia 5o Y Gualdil) LA e oY1 B ghadd) e o Ao
g la ) adal daale dday csuitable i ol gaia) g JLlie ) aldii o
S bl Y Alud) Aol (8 (I3 aea g Agla Y) adl ey (Bla Lagd 009
Aol O (JUial) S Ao (U e il AR e ALY g LU ()8 ghadl)
4l 13 necessary Lugua ol gaiud) g JUiie V) allii LS 1) La oldy ot
o bt O Sy SR ) 10085 I8 Jilg 22 55 AL zlaal) duald dday (Say
il s 13) La duh o g€all ra el (5989 A0 LATAY) cilaglaal) aan
Sl A (e § g ) ) (B (ol Y gl (6 gla duald ddiay g - gall
pllad o Jo8 L 3] i Sl L s AT Ayl cillal jhapadl 8 podal Lt Gl
Ay AUIAU) 13 o S (i o) (b gy g n g e ) saa) g JLite)

strictly proportionate Gxall Aralls uliia g appropriate

(1) "The function of the qualified legal representation is limited to that of
an excluded onlooker, confined merely to ensuring that the questions
asked are understandable, and at risk of removal from the
interrogation process for any interruption. Such truncated rights of
legal representation are of such nominal content that it would make
little difference if the Act said plainly what it does, and provide that
there be no right of legal representation. Such is its real operation and
effect.”, G Griffith, ‘Submission to the Senate Legal and Constitutional
References Committee’ (Submission 235) (12 November 2002) 11.
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@UQM&Y‘E_]AS’?H@;}&M#QQJM\W‘LA&MJ
d_..\ﬁ.«amgiéaibcC,.A‘iUgquaMgJuaﬁJﬁéau_hhméhﬂfﬁw
JAuilail) %@j?ééﬂb ¢ ot $IAl)
Yoo Al Y A8l Y Aadlsa (o gild - Y

The Anti-) ¥+ 0 Ll ¥ aB ) cila Y 0538 4 a4 gSal) culys
Y A ol B caly Al G padidll Qlie B (Terrorism Act [No. 2] 2005
[0/%] s5 (A [V e 0] o[V + ] Cmancl) gyl V20 Cilial Mg (VY v sl
Aaai] g Al 1 LSS ay pdil) 1A i Eaa ¢V 490 Al Aliad) Bl (e
O Sy gaddid) g ja (b ¢ Bagaad) cil Al sda G (B Al gl Juiie N
B gl Gl g agdl A8 (el 09 O (g9 Al gl ASE U aads
Ll Baal) B e Lgily (B o) JUESY) yal gl a9 cdgilia day ol A\sS )

s Addlaal) gl Jla s ) Jues LS ) aia Laf seal oY1 03 Ciagiiastg
o — AN el gl B ¢ AT Al e g Uaa aBg (e ) Jary Allaial) AaY)
Shd 3ga g e dige ol — Gillg Ul & « ¥l Algs (B ccdingtind J) 36 La L
ple A Juai B Eua gkl Lghaa Gl el g¥) 038 el g () Jae £ B S
Lyt A4ia) 3 g2 9 g Jals

(1) For an analysis of the circumstances that led to the adoption of the Act,
see A Lynch, ‘Legislating with Urgency — The Enactment of the Anti-
Terrorism Act [No. 1] 2005’ (2006) 30 Melbourne University Law
Review 747. See also A Lynch, ‘Control Orders in Australia: A Further
Case Study in the Migration of British Counter-Terrorism Law’ (2008)
8 OUCLJ 159.

(2) Criminal Code s 104.5(3).
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s i) 3N 5 3 58l (A giia Adilda (1B A 1 al of panaid g
A pdill sal oY) 02 granadi g ¢ ilh ) e (i Jggand) Alan iy add)
L& 9 b 5 ol Australian Federal Police (AFP)  4al) jia) 4.1 jadl)
12365 oo Cpdl — e (e Ldle jdie A (193 slag Gl QalAEY) Aad]
Jali dyagall gf Hadl) 138 LS 13) La Ayl JUEEI dala (99 galianall Ll )
o JA (e ) Aa s BN el oY Jaiaal) saall gl g Y ) adlg )
18} s o gy g sl e Gl i ia Gl () il g
S Ama oSl gh (3halia B Al gag Ao 3Bl g daad) ca PLCET A8 0
O A JICE) aladiad i Gaiina (alBEl Sl Y1 o Jlay) gf L) i) 3 jalia
3 g i plidl aladi) gl D) o cud Y QD B Lay (o ol g3l g Jlay)
S pada) Joan Adags yal) Adadidy) ALY B Lay) A Aaily ALl o Aina
OSbal (b (adil) oLy qullita Uyl 480 sl gl paati (of (S LaS ()(Aiigea
aaad Al <l g3 gl 3 3gal) Gl £l gl cag IS B Adma cilBgl B Aia
CilBgl B Cpdma GalAEY p LS a8 gl ca tracking device apaa) gi (Sbal
Lle uBlaa Aoy ol LUSisa sl oY) 02gd ClllAal) (adil) aay g (Viima oSlal g
) gl (uadd ) oaa Juay 3 Gadly
Ao i) glaa JS aa) cadla ¢ ¥ A1 al gl s itk S Y g
ol oY) 02a jlaua) qull 3 ¢l ghenall £YA Ao a5 Al ud) A1 jadl)
CLSa¥ the Attorney General alall (alaall ¢ AlS 488 ga o J guaal)

(1) Ibid.
(2) Ibid.
(3) Ibid s104.27.
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daSan () jadl) AaSaall) W jlaaly daidall aSlanl) gaa) (e B laasi)
G 0S8 O ceag (A8 gall sia ulls S84 ,(‘)(a_ﬁhig‘ﬂ SLadll daSaa B
sy Siie M A gina Clacad Ad) i) Al i) Ada Jid) A gesa

.M‘gng‘M‘&.AgA%ﬂﬁSJMWﬁ%‘J‘M:M‘-

O G S AL gl G ity a8 A8 46 ) Y dsLiad) 3l ) gadldd) 9 -
Dl g8l B s j2e Al ) Aalaie
psii (Y al Al jeal aladialy Y piain S 1Y) Lal Lagaad
balance of probabilities <¥laiadd 45 ) ga JLd) Gadily Latiall dasaal)
Sban Lab - ida e 3 e gb LAY 4331 ga JLEAN O M) BLEY) a8y ()
QLIS e apaal) b adil) Ay e Ao AN el Wt g o (S A 3 ghadd)
¢ Adall jlmall 138 Jia daidle sda B (9S8
alad la YY) Aadla ¢ gild A AgB ) sel gl (e £ gl o ) ALY g
(105) 2322 acll) (L8 2% (rag AxilB gl JUieY) sa) §Y U pLa) Uyl <2005
A1 ) Ayl praney 430 o) JUSY) jal oY aUSS o (aly (Aliad) GuiSil) ¢ra
B ) a5k aial aglitiad 0l g ¢ Jlada¥) ¢Shal (B GalAEY) audal ol Al i)
(g 88l Gusa il ) asags Aaldd) WaY) o Asdlaall g

(1) Ibid s104.3.

(2) Ibid s104.4 1 (c) (ii) (interim order); s104.16 (confirmed order).
(3) Ibid s104.4(1)(c), 104.14(4)(b), 104.24(1)(b).

(4) Ibid s105.1, 105.4.
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e adal ALB gl JLEieY) el laiad A jadl) Ao yid) L Ladie g
= Y adic qglhall geddl) JLitie) o @l o Lgale aagd o la )
(i) Jas a8 Ay p gal) Baslucall il Al glna B ) guy (5 g Adg) 5o
) Lyl &) 0l s pl) gl O g g
Aigal ga B ) jlaaind qigllaall paddl) ol A& A ghaa Gud 32 g8 -
i) Juard Sas Yl by U lliag 4] o) W ) Jas (A Ja i) Al L)
(A Jagadil) g e ) & gangd 13030 Jiay Jarg ald 38 4Al) i g Ja) AN
10 o Jla e ) agaa Al i
Juiie) &) g cdpadalal) La gy (o pdiad) 5 Ailail) JNA aBg B b ) Jos A5 -
Ola ) Jaad A jall LY o Ablaall 5 ) g ua (ad 2
(48) s» AlBgl Juiey) alai B & Jliicy) Saal Ll aal) o Badyg
e (liad) AL B ) o) ALB g Jliie ) ALt (4 gua Jalaiig (Dicla
A B s Juay Baal (AU ol JLEieYL Lyl mand Al Arasldy) (o gaadl)

gy s day

(1) Ibid.
(2) Ibid s 105.14.

(3) See Part 2A of Terrorism (Police Powers) Act 2002 (NSW); Terrorism
(Preventative Detention) Act 2005 (Qld); Terrorism (Preventative
Detention) Act 2005 (SA); Terrorism (Preventative Detention) Act 2005
(Tas); Terrorism (Community Protection) (Amendment) Act 2006
(Vic); Terrorism (Preventative Detention) Act 2005 (WA); Terrorism
(Extraordinary Temporary Powers) Act 2006 (ACT); Part 2B of
Terrorism (Emergency Powers) Act (NT).
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a prohibited _sBaal Juad¥) Y lald Jhinall gaddd) (LS 13) g
Adliie ) oL caima aldidly o g Jat¥l o gaiay sl 43 ccontact order
S Al 3131 aa gl Aalas age duay o) Jiinall §gam Gadl) QalAEY) Y 5A (g
b ) oy g (Vi ot 4 i) Lalull Ly JA) i di o o Azariiua
dld o) (LR ) Jue i) Jala oo AiBlaall U 5 g puda el (S 13) Jluad¥) s
sbacy e ¥ (Jinall (addl) 4y gh (e (3Bl Jae Lady Jaal) 13y Lo e
a9 (Dguiie 3 paldl) addl) ) 4 55 (... o) Al i) A1 il Al i)
O Bsdad ) gliay o Jeaiag Cpdl) (QalAEY) Magy daladic) CSay ) M (i
A 55 Al 2 Al ) A ) Ada yd) g8 ey Cipaga 9l a g Baal £ ) gl
st qulls alaely Lgabd ) agd algs)

Led Gibas ¥ g ) das il gl) JUisie ) Al g 480 yal o JgbY (Sang
oo Wuboa ldi Agaa Uigldia il paY) o2h i cllid g L) il (-
e W Oy

(1) Criminal Code s105.14A-105.17

(2) Ibid.

(3) The constitutional validity of the control order regime has also been
challenged before the High Court of Australia which held in Thomas v
Mowbray that the regime is constitutionally valid and does not invest
the judiciary with powers contrary to Chapter 3 of the Constitution:
Thomas v Mowbray (2007) 237 ALR 194. On this issue, see A Lynch
and A Reilly, ‘The Constitutional Validity of Terrorism Orders of
Control and Preventative Detention’ (2007) 10 Flinders Journal of Law
Reform 105; J Renwick, ‘The Constitutional Validity of Prevention
Detention’ in A Lynch, E MacDonald and G Williams (eds), Law and
Liberty in the War on Terror (Federation Press, Sydney 2007) 127.
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CAAEY (e ad Al dua iy da gSall e cils ] aY) o3 () J4l (S 1Yl
A2y g Adole daSaa (e aglli 8 Al aga) s () 22y a cagly A (e
LGN DDA (e aglily) alsal glid)

sl - all Gaad LB gl JLie V) Aaliil g A8l jal Jtlay sl
A illy 8 S ACE 0 il ) paY) 23 JRET (ot (imag A 9SLRl) apdaiill
Lo a4 @l g ddalad) daSlaall g 4y jad) -3 dpula) (3 9-8alt
J= (st ) oY) 038 agigal gma (b sl Gadd) QAAEY) o ¢ g
Andrew Ol jady 5 Ayl agal ) B A& G G g s g 4)
3 e (ra AS) Jha cils) g2 oda o ) George Williams « Lynch
5B JAlai Led) o ASila) Gl a5 g agheall 1" AgalEl) Sac AN ellg)
.(')y_,':m

OF o (3 AN Gl (A 1) JUEESY) a5l g A1) el gl (e IS (Blaly Lagh SIS
2 dbadl s e cpakall G gl dliaa A (e al Al o) g Jag
aigal ga

(1) Law Council of Australia, A Consolidation of the Law Council of
Australia’s Advocacy in Relation to Australia’s Anti-terrorism
Measures (Anti-Terrorism Reform Project) (August 2009) 67.

(2) A Lynch and G Williams, What Price Security? (UNSW Press, Sydney
20006) 42.

(3) Criminal Code s 105.8, 105.12 and 105.18.
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& g taii A8 gl JUES ) el gl g 4B el gl ) J SR Sy ¢ ama La S
O Aaglil) Lgilal 530 aa Al Ay g gl (gl 305 B L) i) el 3301
O%pdaad) g Aiaal) g giall L gall agal)
il ¢y i U8 Bl gaiu) g Jllie ) Aadaiy Auuilly Jlal) g Las
i Al gl) LSS Y 9 A 1) el of Al (b () ) Aial) ) jldiuy)
Aali] g A8 1) sl gl aldii ) BB (S g Mgoiall (g a (i Bagae i glia
Ol U ) O L Y el daidla e ) ) Lab ey (A8 1) Jliie V)
Law Council of 4kl cudia¥ LSy 3 g pal) cullaial cile) 2yl oda dpli s
Ligil (*) oo 8 Y L gy 4l cile) ) odd 35 @By cAustralia
Aonla Y Jlae ) d8adla g ada S U gual peuaii (Commonwealth Acts)
o il A glaa ¢ Alial) Guifil) 3B A cday ja dag Ad) (Ul Jase Jo il (e
Al Y Jas Yl Abad) cld adl ) I3 8 Lay cdoay o ) LS Y jall)
ALY adl ) Ao Ly cadlag 1) cily giad) il Jlas ) oda Ao cadlad g
el 8L ) e ) AR oy An pd U ) ) 03 e S-S e
celall oda Jia b Ayl (e qullaty Al Jaadl adi (DAl Y1 Jas )
R G Bl ) 3 g g ] ALB oY) e ) Aadai g A8 5 Y LA

(1) For a detailed analysis, see, e.g., Sydney Centre for International and
Global Law, ‘Submission to the ICJ Eminent Jurists Panel on
Terrorism, Counter-Terrorism and Human Rights’ (9 March 2006)
<http://ejp.icj.org/IMG/AustraliaSCIGL.pdf> accessed 20 May 2010.

(2) 128

(3) Criminal Code Part 2.4.
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oaddll o (adll o) o) o NAT) I8 Aima day ja Gl Y Japdadil) g 4y 4gidial)
JAalgll

1) Ly cAmy pil) cibanil o3 cuulil gaa ol L&Y gl Sll) Gdg
o 9 Agbnat A8y oy BLIAAY Bagaal) Cilg) oY) od Gkl oS4l jliicY) & 4]
G O Sar (Al Jie ) g A8 01 el gf Al il gll Jlanal) 0 clld Aduiia
9 il ) Bl B adal Al didia padd gl e L) ol (i )
dga s Y Aala aa g W AT (JUal Jap Ao cdlld e Lidiala ol A3V 13 (S
ad (g Aldinag gl dlma dld ) day a5l g B ld) (adidl) ¢ Bl )
Ay A G 40l adad) aa Jliie S adlil) plad) Ay oda JB B (oSay
Jaad O Sy B el gl O m 138 g a9 8 (@l il) 13gn Alia <D cdla )
i sl cadl 8 (2 A jda dla ) daliia (e Ly i ) 81 Cpdl) (alAdN) Gang
oaddd) 11a ob hd Ay (e gadd fad La 1ME gy Sy ailal) yagal)
Aall" Sadaa daal g Aoy A gl Y ATy g (gddil) Al Al o A
.Dpotential terrorist’> status _kill 4ula Y

RIS LB gl JUie W) 9 A8 11 sl of Aaai] o) Bady (i La ) ABLGYL
B AR ) ) Al G dd ALaldd) g daliiial) g Adiieaal) 4408 ) cilylY
ALl 4 ) (e Banina Aliad) Gl Ga (Y 0 0) andl) i (V0 £ 9 Y) amdl)
mall (e Jaag 138 g (Vag oyl el ) 8 Ao (duiladl) 448 ) ¢ 58 Jh )

(1) Law Council of Australia (n 125) 80.

(2) Ibid.

(3) Administrative Decisions (Judicial Review) Act 1997 (Commonwealth)
Schedule 1 s 3(dab)/(dac).
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O ) 5882 o) ALB gl Qe ) o 48500 e §Y ¢ gudady cpdl) QaldSY) o 1aa
Oadal) gl g g ydioa Ao Cadal) g ¢ el oW1 0 d Ale Al A Lulad) daa
il gli " LGAY el ;oY) od Jlgia) ) guad coay Las (Vaglliic) bg i o

Mands JEY)

(1) Law Council of Australia (n 125) 82.
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ClLBEAYL Ll i 9 Lilall e 38 (-8 Ay gAY AalaiY) g allil) aais

Al -l () gl aUaS Uit AU Al ga A g -Luilall 0 (i3 juuidiy Aaua) gl

dala) (39800 (a Aadlll) odh axdy Aslad) (3 s8all () s A S cdaildy

UYL Byl g Auilall) g Apdadiil) g Ay paal) (ADEN A0 gal) cildalod 44 3l

Y sl @l A simn ase o) Aabue Alal) 43 0l 4 ) il daSaall piials
) (giaall) ) ¢y I (53l da (Gady

Al G eilal sy AL Al Jgal) dae B L ) g pai (Jilal) g
oSt (Ps) ¢f (W) il (b 2a ¥y .Common Law qs—sal) &
Baaiall ASlaall LENA _ il jull ) jaid ) o3l L) yiaf 4855 LaS | (5 8!
Jaza (L8 (3 Sl CLLEMEAY) 038 (1a a8 ) Ao g Gl (Ggla ey il jeni
Lals 8 il Y1 Aadlea cilay jdd Jalad (o8 (Gaalaill A8, ph aay () (Say il
O AL Aala) (salaal) da b Lol Cuadial) fae (gaday cLilall &8 it gal)
() i) A (Gondad (gl il ) AadiSe gl (B L s Y19 (g gim
Cra 8 g o pdal) oLl aia B ageud g (il ddalud) o 4383 g 398 g
ipaal) dpall) pglai (gl cld By Apdiitl) daludd) (e al dumy pdil) ddalod)
Lpal® AL et ) Jla qaulial) e Lguda jiy AN 2589 ) Data Mining
S gl ¥ gl i (il AT el gl LA Glanad Al (3 58al) 8
A1 Ay 0
asay (Alall g o pdil) Gl e DU dule dqlall J1 35 La oLl il g
o) i -Lilall 8 adaall MY Jilaa —aldill JLER) QLS 35 OSay g i)
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Q) SRl Sy bl aa g Va3 giad Apas s Al jad Alan 290 a2
(b e Al g Apiaall (g odall 1 gal) agall A Lk Lgd oS aSay L)
VAN LA Lgdilda 6l Lgs il (B o) e BLe ) yay o sad) o silAY J
aai o jluiely Uyl ) i) (b quonaliil) Japa ol quang L1 ) ABLGYL
&l il g ary plad) sglil By 20 1) aSal) g Sasbal) dagSall dalal) (galuall
clllia B g5 gaa iy Aaa iglia ondial) JLEAY L) ) e JY) dadlsa
Cuoad G glaal) 03a b (lld pa g 2 4l (e il sad) 238 A daglall g 3 g ual)
] ety ey i phie) 1) Aa g oty Ailia) Jilucal) Ao 3 ) guada
ol Ay Aagall I (any dlin i 4l dladl) 48 ) cils <a
Gla Y Aadl<a cilay jd e 130 ) ARBA (e Al B guay (S
OB ) B LAY (e dall 13a g cdgalad) Auliakl) A0 ) e A) y)
Jaiaa 3a) of Gbb ity ASTO  Act (o i) 4ial) el Judin) apdals
lay pdl) 02h plad) PNA (e pad ¢ iy Al ) Gila Y dadisa cilay Hdal
Sell) Jalad
daSaal) o 7 gohall dall lad £ oily quldil) Jalad o) J8l) (Say il g
r Al gadl) o dlthg Alall o3 b gilal) aladl) g
gy A Ao (Ao gildl) AalaiY) JS B aSlaall i) 655 :Torture :ouddll -
o A gisall (§ g8at) Al Uidaal WAAS) 0Say ¥ ¥ <l jlie) ) Walaga i
Sl dagl ) ECHR ey (3ot Ay o¥) A8 (V) Balal) S

(1) The Australian Capital Territory and the state of Victoria have enacted
a Human Rights Act (2004) and a Charter of Human Rights and
Responsibilities Act (2006), respectively.
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the right cuiaill g padl) ase 3 Gall Gl ol (g udadl) o s AY)
O aa g A0 ) gall sl AsLad) iy Y to be free from torture
oalAl) eladll g Alall) ladll b (Jaay Y da ol g 4o glal) Gl
Alalaall CuilS 13) Lo ekl (g (A3 ) gall (B coluady) (3 ghad Ay ) oY) ABLENL

13) La Alla Ao Gualil) jae 455 638N dai¥) JS gkl :Liberty ;4 -
the 4uall & all o 33l clpliiay) JUal & G pai J gad) culls
the intensity of -l 448, 4 )2 (b 13 4w .right to liberty
Aoall (pad | JAY 1 gild a3 e CiliAS A8daall proportionality review
S i8] Baadial) ASleal) aSlaa g Ghady) (3 gdad A ) oY) AaSaal) 0 o
pSlaal) (gl ¢ AT LAl (e g Lgudary 4g) o A lluaall y (5 8al) 4 gl
81 ¥ 4wl a strict necessity test 59 p<all b jua 1LEA -dyilaly)
A all e Bla s ey

o Alalad) Aaslaall g ga pLiad) coullall b aiy Atulal) LaSladl) Goda -
slad 8- yagadl) (s 3909 Badl ) aay , qualiil) Joladl ddaial)
i S (] o531 Al Ay ai¥) pSLaaly ) pSaa)
Gk (Jildall A g proportionality will g balancing 433 gall e JS
o ol LaS ol Ua jlia 104 dilall) Al jaudl) 4y ) giwal) daSaal)
™ ccore of the right "Gadl ja g2 Glin dagall 3 il ) ccallal)
Jdaiall daSlaad) (g8a o 53,0 gl 3 gall) daas
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Aibaial) (3 gial) lan b Vaula 193 uudill o jla LA 53 1A gadl) -
8 A g Lilead (Lilall (e JS 8 privacy related rights 4ua sadll
o Ll pal) g 3 gl (ha Al iy el AR (Gala) ol Lady L B B
cnaliil) A8 0 130a Wbt & il 28 Daly el Cuils 13) g 3aaial) dSlaal)
o A padlly ddlaial) (g sdall 4530 g0 g S (s JAY) L) < yeki) 88
dpad b e (goial L) oY) Aasaal) i alg AiaY) cls) YY) gl ga
Olsca strict necessity dajba 89 a Al (Sl ol ) Klass
Geuliil) (e 3US Segerstedt- Wiberg 4siad & ol 48 daSaal) culls
A lall B g pall g

daSaal) plady ot jill pladll i :Family Life :4olisd) saal) -
) O S Ly ~Aglilad) Slpaldly Alaiall WLl o) (lead¥) (§glad Ay ) Y)
Gl BN (a (Jaal) ey (g Jually - laady) (3 gy Allaia (5 AT Ll
A e guly cproportionality strict sensu Gral) Jrally il
LGsiall Badal) cils) jaY) 3 g il g 4y g ydially dblatia Y s

ol Al Joaa Ayl gAY A alaiY) 8 caSlaall 3k :Expression :o-ill -
9 i) A g (Bl Lagh ¢ 5 53l g a0l il o Sy ) LA
il Giala gl deference (Aladl) (e dY) faa y gdail Sta JB) aSlaall
a2y JS B caslaal) gai U g, (i) 138 B evaluative way
Lalic ewﬁﬁﬁwu\gﬁ\ :&AIA&A cSJ*S:\A.J.\,iuhMA ‘Z_g,sw\
g o) Jaiaa ol ) Bl jlad e ) g gk
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el S8V (b Gl (3 s8] Ay ) oY) dcaSaal) o) J o) (0Say plaiaY) -
AL A0 i plaia¥) 4 ey 3y Lagd Al o LY conlil) cilgdlatiag
copnal) Cra 9%y A8 D aag Giad) 1A B Al Al Ja s AY 4 gLl
AL 40 i il (adAi ) 8 jLidal) A gildl) Aaail) Ade ) iy
358 b Lgab Al AN Llall) JS b AT Badl g pagadl) 138 A8 7 gia gl
i AaSaall alal Atilall cilaliiall Gly B ccilpmand) (p oS A 3l e

A gl dulad) Aada) jiasal) asbll faags
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@l ie ) dgal ga B (3 sdal) Lliad b Juadl) B Laada 158 cunliil) 5335
b caStaad) Ao gy cciia 38 Cuadiil) palae O Giagd) 138 CBESH Ena DY)
G Y L) i) Gy ot ladl) Ay By (bl (e %V
S pand iy Jlad) ga LaS (ke o il 43)) la) daSaal) o 7 g kaall
(A caSiaall (Y La g cdiluntt) da) JSIL Aubial Aillas 3 ) sy Gudacil)
Soalil) <3 g aladiad ¢ 99 A latiall glluaall G 430 ga adkl ) (Adaboay
Do adaty Lagh AANAY 4 gildl) Al (e gl g gl A gy (U1 pag
Ol «dlld balancing 45\ 5al) ps¢ia (8 ¢S5 o ggdal cuulill) Gyad cuag
Jolad o Ul g cdacad g ddBa o (5 gdali (Lia Badaa (o LaS (A ) gal)
ld (3 ghall g gelbaal) G & gead dlang) iagion allaal) gl g g ) Q2als
e Jalad ol ek ) sall odgd L) ) Jea caSlaall o g cal (a9 ALual)
2SI U5 @sial) slas) g9 dlld g cdlal) <l dalad) dalaal) Cilaal g (3 gall

O Gl ) Glaa e
4 gAY Aadaiy) B caSlaal) GEAS Gua cualill) fagal Baa) g A8 La 20 53 Y
U the level of scrutiny 458l da s 8 Uy LA cdow jal) e
Lilall (o IS (i i) e Jas ) A (0 da g8l Al o Lghokas
a Ja) e day i (e U gSa aadin Laad i) (o cqunlal) Gadally ilaul g

-V

(1) Benjamin Goold, Liora Lazarus and Gabriel Swiney, Public Protection,
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