3930 Ol ol daseas.n (YWY yognsal ) 0F auall

il AN aBal A5 gHAN il gal)

-~

dadia

dgaiall O eleall sk ) dpalaid) a3 Jilgd il ol 2
o asdal) el e f Slassd) Lol S giall o b ) saie 23 6l A
Ll el el ey i duailedl) el ¢y gl a8 cdd ) slecd
i) 8 el cdie e ST ) 5 cpe LaT o el (e Baas e
Al dail b aatilly Cilay pinl) Al f 4dl) ajde iy ol Jaaa Gaie Gl
O S0 e 43S 208 (S je gaie Sl ) asl g die o adind) (gaial)
3y s—tuiall Lola BY) 5l A S) gl jelii Aiaatiee 2gic iy cdic
Al

Oo ) Caatll e la Ll Ty 3 cigpeal Bl sl ST e
o) s atlala o jall ig Al cleUadl g Aadidl) alaes adil g pdall (o 5l
Sl Al Jeall el 2 3 ) Sie sa AL dld)
Sle ae¥) &S Y oJaall el oSl abiead G gl slall (e 1 3a
A S Dl 2y cAabidall i) Jlee) A jlaal Al < HUaill ol

Baaa 3 el Al gy Abiad e g 8l G JalSE e g g Gaiad

gy aalaidily fdgilal Cigoedl o



3930 Ol ol daseas.n (YWY yognsal ) 0F auall

)9 s o3 dalaY) ClISeY) Plaid 5

VS Cagllay oapal) (o slal) aiil) b Cuna bl s ¢ 5l il

O 4SLay Lo (aliid¥) aal Ji3 ilaie 5 ) gemy Jiay sp g ¢ ) 2@l &
aiiV) 5 e 4l Chliia — g jlat Adle 5 A A pe — Ay S8 ASLe (3
Jiles Ll s 8 Leadadn WY Al padd ) ey alall ol jlena)

.2;)@_&&“}}3!\ &Umuss;mmm U

335 zall gala T8 g 5 i cnlia a8y LA Al Uy PR e

3 g 5 e alial Flaudly ¢l il calia ade Gl Lo 85 el
A A int Aadd i dalu s UL Al Gad el a g
id ) Joay Al ol LS i 8l Calial Srad) g el Al
(o e g i all i) ga g Jii 3ok (e Ler Al () Ayl 2d)
Ay Qlie day 5aY) ol Qe el s sl Cuy oyl g sac L) apaii g
pbio 4 5 Ul @l e L) e i ) calia Ale 5 Lagle (Bl

o) 0ad ) e g pial Clanal (BlA e saa 3 sl ) J A

i aals (3l IS oL@l 4 o 4ildl Alsa 4#)\;3}\ e\)ﬂ‘)!\ dac ‘ea.u\é u.‘.ﬁ . (\)
Yo Ga VAT 08 daxll 6 alall

g4t alaidle fdgilal Cigoedl o



3930 Ol ol daseas.n (YWY yognsal ) 0F auall

sy Jdl il Gole 5% o sy el dnan Giad el (e
.(’)};A:m; 3 s B Buas Claag

S e AWy sLain¥) (e i il 4y 4l Gt yall Apally
Jsaa Tt Jsdl G ya ol sy o 050 CpSlgtine 2 ga g Al (el Aalaia
G el sl e Gl alady) adies Joads 3 (saan sl
8 A Goomi e JaillyBasn ge i 8 A0S 8 &) V) s
[P S, | PP U T SN [ [ AP S\ (PR S
Aia o LS crali Jac litY agla s ¥ a8 agil i of (5 sS,0 o iS)
clie 58 Lo sl sale) & Jlall 5 agadl g sl oLl (ppawivue ye o Al
MR

(ila e agd pad jall Aol adlia (B3ay 5l ) Gy (8 gl
il Ll e i 4S8 e Cum ¢ AT s (0 i 4 caalia

Cala (e 38 i) mlliad) o gulad e a iy 35l adinag

(1) "... The franchise system benefits both individual franchisees and
the franschise as a whole....". MEANEY (J. A.), How to buy a
franchise, First ed., Sphinx publishing, Illinois, 2004, p.9.
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£4n easLaTBlg iesigdlall Sigomd) Mns



3930 Ol ol daseas.n (YWY yognsal ) 0F auall

LDl 8 (aadn g Al cAiaall Al A el 10 dagay allas
dgal sal gl Ju G 5 5 s Al cdial) 13gd Aaladl @l ) 28 (Gl
s—ai k) ol B Y ads 2 e ) s Qe (8 dpallall il
A b e il Calial dial) 138 dady L caiad) 1 oitey Jalail
t_<.xu)_a,_)4_\um)d\ N el A oy O 4l aaa 30l )
Do 53 g 500
s Al L Jg Ui ae i il QUi (et jeae oy d g
5 e oras acllae Aludus a5 1 AVY Lle 5alal Clla ol Jlae 8 Jaad
O sl Jadls (e B ko el By sl Adle JuaY) B
e e ) LAy 5 LS5 el Ji Jlae el (SWS Jia 2S5 yaY)
gy Jenli o (8 S I Liad (A A o)) LSl AS)8 Pla
gy cleUadl) 23S 8 Uy o il el 1aa il of gl Lo 5 aUail
L eaall 3 e 55205 pei B dallad) A el cladl g o land)

W

& soi e AL Sy Gy "l il g sl Gand A e (ag )l dgana gdea.a (V)
2 daal) cpbas) bl ) dlude claY) dralad dse ¢ il 5 il 5

AYY ua¢Y~~/\ 4 ¢ ‘u_alfd\ dal) ‘).u.c u.ml...d\

g4y aalaidily fdgilall Cigoedl o



3930 Ol ol daseas.n (YWY yognsal ) 0F auall

:jﬁwdﬂ\t_uu—

cre bl A g O, 50a) Aall S 5a) 2 ) e sl Wi
el o Ulae i Lo 58 s capail) 4 ,all 33l 3 franche dalS

Adalul) asiah Jlie) f Ga i) OIS (el seanll A
A Jala V) w1 — 4 e da Sall o A€l el — Ll
HLQWJTJJJBJM\L;LH}@.&JH\;Q&A‘M@\u'aa_.a
s o e Aima 3l (e lSa B ¢ e Ll Sial 8 oY)
oY il wane 5 L a4l i 53 (e Ggllae S (YAl alina
Lgale Glhy )l §f i) (e duan JS5 3 (55 L sale dalad) Aal
() sl gl b Lle Uy J Y 53 amsal) <D s 03 5

Ca il Al 3L age culS Ll sasiall Y I ) oy
pxaid Lais ale VT e il (I sl s sl pla ) S
A s Bsia g b Ledie e J5Y mllacaddl 13 YAC Lle jain @l

e sl Gmny G Lge gl ) ALl

(1) American Heritage Dictionary.

(2) BLAIR (D. R.) and LAFONTAINE (F.), The economics of
franchising, Cambridge university press, UK, 2005. p. 1.
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(1) SHERMAN (A. J), Franchising & licensing : Two powerful ways to
grow your business in any economy, 3rd ed., American
management association, 2004, p. 60; RISH (J. R.), The unofficial
guide to opening a franchise, Wiley publishing, Inc., 2007, p.5;
MEANEY (J. A.), op. cit., p.10 - 11.
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(1) LOI no 89-1008 du 31 décembre 1989 relative au développement
des enterprises commerciales et artisanales et a l'amélioration de
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leur environnement ¢€conomique, juridique et social. Journal
offficiel république frangaise n°1 du 2 janvier 1990 page 9

(1) Décret n°91-337 du 4 avril 1991 portant application de l'article ler
de la loi n° 89-1008 du 31 décembre 1989 relative au
développement des entreprises commerciales et artisanales et a
I'amélioration de leur environnement économique, juridique et
social. JORF n°82 du 6 avril 1991 page 4644.

(2) Arrété du 21 février 1991 relatif a I'information du consommateur

dans le secteur de la franchise. JORF n°52 du 1 mars 1991 page
2963.
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(2) Commission regulation (EEC) No 4087/88 of 30 November 1988 on
the application of Article 85 (3) of the Treaty to categories of
franchise agreements. This Regulation shall enter into force on 1
February 1989.
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STEINGOLD (F.S.), Legal guide for starting & running a small
business, Tenth edition, Nolo, USA, 2008, p. 208.
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(1) SPIONELLI (S.) ROSENBERG (R.M.) and BIRLEY (S.),
Franchising: Pathway to wealth creation, Prentice hall PTR, 2004,
p.2-3.

(2) MARINEL (A.), Start and run your own business: The complete
guide to setting up and managing a small business, Second edition,
How To Books, UK, 2007, p.192-193; MORRIS (M.), Starting a
successful business, 5th ed., Kogan page limited, London, 2005,
p.15ets.
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STEINGOLD (F.S.), op. cit, p.199; MARINEL (A.), op. cit.,
p.195; MURRAY (I.), The franchising handbook: The complete

guide to choosing a franchise, Kogan page limited, United States,
2006, p. 20.
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(1) "... The essence of a successful nationwide fast-food chain is
product uniformity and consistency. Uniformity benefits franchisees
because customers can purchase pizza from any Domino's store and
be certain the pizza will taste exactly like the Domino's pizza with
which they are familiar. This means that individual franchisees need
not build up their own good will. Uniformity also benefits the
franchisor. It ensures the brand name will continue to attract and
hold customers, increasing franchise fees and royalties ..."

(2) "... The essential elements which characterize a franchise
relationship are:

a) granting the right to operate the franchisor’s method of business,
which mainly includes licensing the use of intellectual property
rights and know-how (the business package,

b) selling certain types of products (distribution contract,

c) the franchisee’s independence: in the franchisee’s name and on
the franchisee’s behalf,

d) (direct or indirect) financial remuneration for the franchisor...".
HESSELINK (M. W.), RUTGERS (J. W.), DIAZ (O. B.),
SCOTTON (M.) and VELDMANN (M), Commercial agency,
Franchise and distribution contracts (Principles of European law:
Study group on European law), Sellier. European law publishers,
2006, p.210.
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(1) BESSIS (P.), Le contrat de franchisage, les guides, Montchrestien,
1986. p. 13.
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(1) " A contractual arrangement between two legally independent firms
in which one firm, the franchisee, pays the other firm, the
franchisor, for the right to sell the franchisor’s product and/or the
right to use its trademarks and business format in a given location
for a specified period of time". BLAIR (D. R.) & LAFONTAINE
(F.), op. cit., p. 4.
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«w w3 ) Paris GmbH v. Pronuptia de Paris Irmgard Schiligalis
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(1) "A legal business arrangement, governed and created by a contract,
under which the franchisor (owner/supplier) sells to a franchisee
(retailer/buyer) the right to sell certain goods and/or services of the
supplier under specific, agreed-upon conditions". MEANEY (J.
A.), op. cit., p. 11.
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(1) "... In a system of distribution franchises of that kind an undertaking
which has established itself as a distributor on a given market and
thus developed certain business methods grants independent traders,
for a fee, the right to establish themselves in other markets using its
business name and the business methods which have made it
successful. Rather than a method of distribution, it is a way for an
undertaking to derive financial benefit from its expertise without
investing its own capital. Moreover, the system gives traders who
do not have the necessary experience access to methods which they
could not have learned without considerable effort and allows them

to benefit from the reputation of the franchisor's business name ...".

CJCE JUDGMENT OF 28. 1. 1986 — CASE 161/84, Pronuptia de
Paris GmbH V. Pronuptia de Paris Irmgard Schiligalis.
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(1) " A franchise is the agreement or license between two legally
independent parties which gives:
» a person or group of people (franchisee) the right to market a

product or service using the trademark or trade name of another
business (franchisor)
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* the franchisee the right to market a product or service using the
operating methods of the franchisor

 the franchisee the obligation to pay the franchisor fees for these
rights

» the franchisor the obligation to provide rights and support to
franchisees'

(1) "Franchising is a system of marketing goods and/or services and/or
technology, which is based upon a close and ongoing collaboration
between legally and financially separate and independent
undertakings, the Franchisor and its individual Franchisees,
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whereby the Franchisor grants its individual Franchisee the right,
and imposes the obligation, to conduct a business in accordance
with the Franchisor’s concept.

The right entitles and compels the individual Franchisee, in
exchange for a direct or indirect financial consideration, to use the
Franchisor’s trade name, and/or trade mark and /or service mark,
know-how, business and technical methods, procedural system, and
other industrial and /or intellectual property rights, supported by
continuing provision of commercial and technical assistance, within
the framework and for the term of a written franchise agreement,
concluded between parties for this purpose".

(1) "a package of industrial or intellectual property rights relating to
trade marks, trade names, shop signs, utility models, designs,
copyrights, know-how or patents, to be exploited for the resale of
goods or the provision of services to end users;".
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(1) "an agreement whereby one undertaking, the franchisor, grants the
other, the franchisee, in exchange for direct or indirect financial
consideration, the right to exploit a franchise for the purposes of
marketing specified types of goods and/or services; it includes at
least obligations relating to:

- the use of a common name or shop sign and a uniform presentation
of contract premises and/or means of transport,

- the communication by the franchisor to the franchisee of know-
how,

- the continuing provision by the franchisor to the franchisee of
commercial or technical assistance during the life of the agreement;
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(1) "une méthode de collaboration entre, d’une part une entreprise le
franchiseur et d’autre part une ou plusieurs entreprises les
franchisés. Son objet est d’exploiter un concept de franchise mis au
point par le franchiseur".
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"Franchise means any continuing commercial relationship or
arrangement, whatever it may be called, in which the terms of the
offer or contract specify, or the franchise seller promises or
represents, orally or in writing, that:

1- The franchisee will obtain the right to operate a business that is
identified or associated with the franchisor's trademark, or to offer,
sell, or distribute goods, services, or commodities that are identified
or associated with the franchisor's trademark;

2- The franchisor will exert or has authority to exert a significant
degree of control over the franchisee's method of operation, or
provide significant assistance in the franchisee's method of
operation; and

3- As a condition of obtaining or commencing operation of the
franchise, the franchisee makes a required payment or commits to
make a required payment to the franchisor or its affiliate".
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(1) "... under the original Rule, a commercial business arrangement is a
“franchise” 1if it satisfies three definitional elements. Specifically,
the franchisor must: (1) promise to provide a trademark or other
commercial symbol; (2) promise to exercise significant control or
provide significant assistance in the operation of the business; and
(3) require a minimum payment of at least $500 during the first six
months of operations". U.S. Federal trade commission, Compliance
Guide of franchise rule, 16 C.F.R. Part 436, May 2008, p.1.
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(1) GRINBLAT (T.), The unintended franchise and how to avoid It,
New matter - the official publication of the intellectual property
section law of the state bar of California, Vol. 33, No. 4, 2008, p.
22.

(2) "... The FTC definition is broad. It covers all of the businesses that
you and I would ordinarily think of as franchises ..." STEINGOLD
(F.), op. cit., 11/3.
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STEINGOLD (F.), op. cit., 11/4.
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(1) "A method of distributing products and services. At least two levels
of people are involved in the franchise system: (1) the franchisor,
who lends his trademark or trade name and a business system; and
(2) the franchisee, who pays a royalty and often an initial fee for the
right to do business under the franchisor’s name and system".
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(1) "... production franchises, under which the franchisee manufactures
products according to the instructions of the franchisor and sells
them under the franchisor's trade-mark ...". Pronuptia de Paris
GmbH v Pronuptia de Paris Irmgard, JUDGMENT OF 28. 1. 1986
— CASE 161/84. para. 13.
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(1) "... In the case of an industrial franchise, the franchisee produces
goods according to the instructions of the franchisor and sells them
under the intellectual property rights of the franchisor....".
HESSELINK (M. W.), RUTGERS (J. W.), DIAZ (O. B.),
SCOTTON (M.) and VELDMANN (M), op, cit., p.211.

(2) "...whereas in the case of a distribution franchise, the franchisee
simply sells certain goods in a shop which bears the franchisor’s
business name or symbol....". Ibid., p.211.
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(1) "...Franchise agreements for the distribution of goods differ in that

regard from dealerships or contracts which incorporate approved
retailers into a selective distribution system, which do not involve
the use of a single business name, the application of uniform
business methods or the payment of royalties in return for the
benefits granted...". Pronuptia de Paris GmbH v Pronuptia de Paris
Irmgard, JUDGMENT OF 28. 1. 1986 — CASE 161/84.

"...service franchises, under which the franchisee offers a service
under the business name or symbol and sometimes the trade-mark
of the franchisor, in accordance with the franchisor's
instructions...". Pronuptia de Paris GmbH v Pronuptia de Paris

Irmgard, judgment of 28. 1. 1986 — CASE 161/84. para. 13.
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(1) "...in a franchise contract there is always the right to operate the
franchisor’s business method (which notably includes transferring
the use of intellectual property rights and know-how); more
generally, franchise networks are characterized by a much stronger
uniformity than ordinary distribution networks. ...". Ibid., p.210.
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(1) MEANEY (J. A.), op. cit., p.5.
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(1) SPIONELLI (S.) ROSENBERG (R.M.) and BIRLEY (S.), op.
cit., p.2.
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(1) "... the amended rule exempts purely oral relationships that lack any
written evidence of a material term of the franchise relationship or
agreement, as a matter of policy, to avoid problems of proof in its
enforcement. However, the exemption does not apply when there is
any writing, even if unsigned, with respect to a material term, such
as a purchase invoice for goods or equipment". GRINBLAT (T.),
op. cit., p. 22.
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(1) "... En effet, dans certains cas, c’est le seul élément qui doit étre

examiné vu le type de contrat qui peut étre déterminant en 1’espece.
Prenons a titre d’exemple le contrat de franchise. Afin d’assurer une
uniformité du réseau dont tous bénéficient, il est primordial que tous
les franchisés soient assujettis aux mémes obligations .

LEFEBVRE (B.), Le contrat d'adhésion, La Revue du notariat,
Montréal, Vol. 105, Septembre 2003, p. 450.
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(1) "... Certaines conditions, méme si elles ne sont pas indispensables a

I’existence d’un contrat nommé, peuvent s’avérer essentielles pour
les parties au contrat. Il importe de tenir compte de I’économie
particuliere du contrat en cause. Ainsi, la négociation du colit du
loyer, ou des redevances d’un contrat de franchise, n’enlévent pas le
caractere de contrat d’adhésion a ces contrats...... La qualification
de contrat d’adhésion releve de I’application des critéres énoncés a
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I’article 1379 et ne découle pas automatiquement du type de contrat.
Toutefois, eu égard a leur nature, certains contrats sont plus
susceptibles que d’autres d’étre qualifies de contrat d’adhésion.
Ainsi, le contrat d’assurance, le contrat de franchise, le contrat de
cautionnement, le contrat de créditbail, le bail résidentiel, le contrat
de construction, le contrat de location sont plus souvent
qu’autrement des contrats d’adhésion alors que le bail commercial

est normalement un contrat de gré a gré...". Ibid, p.447, 454.

(1) "... however, the contract that you’ll be handed will have been

drafted by a team of skilled lawyers hired by the franchisor and will
most likely contain dozens of clauses aimed at giving the franchisor
every conceivable advantage. And you’ll probably be told to “take it
or leave it,” with no opportunity to negotiate any of the contract
terms To give you an idea of how one-sided these contracts can be,
here are some clauses you’re likely to find in the typical franchise

contract ..." STEINGOLD (F.), op. cit., 11/7.
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(2) "...Franchising agreements may draw specific elements from several
contracts: for instance, from a licence agreement relating to
trademarks; a purchase or lease agreement concerning specific
machinery and equipment; a distributorship agreement concerning
the actual products to be marketed by the franchisee; a sales
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agreement to purchase the goods from the franchisor; a lease
agreement concerning the premises where the business will be
conducted, or an agreement on joint advertising along with the
franchisor and other franchisees for the marketing of the
products....". HESSELINK (M. W.), RUTGERS (J. W.), DIAZ
(0. B.), SCOTTON (M.) and VELDMANN (M), op, cit., p.211.
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(1) 16 CFR 436.2: "(4) Exclusions. The term "franchise" shall not be
deemed to include any continuing commercial relationship created
solely by: (i) The relationship between an employer and an
employee, or among general business partners ...". Title 16--
Commercial practices; Revised as of January 1, 1986, hapter I
federal trade commission; subchapter trade regulation rules, trade
regulation rule on disclosure requirements and prohibitions
concerning franchising and business opportunity ventures.
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(1) "Attendu que la notion de secret de fabrique est distincte de celle
d'invention brevetee ; qu'un caractere confidentiel peut s'attacher a
un ensemble de procédés ingenieux, d'importance mineure et non
brevetables, s'ils sont de nature a conférer un caractere plus
compétitif a l'entreprise qui en est détentrice, dont ils réduisent les
colits de production ou améliorent la qualité des produits ; que' ces
techniques d'application et de mise en ceuvre ou « know-how»
peuvent concerner un precédé connu et tombé dans le domaine
public". Douai 16 mars 1967, Dalloz 1967, note MAGNIN (F.),
Know — how et propriété industrielle, librairies techniques, 1974, p.
29, paragraphe 35.
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(2) ".... the acquired skill and accumulate experience of technician
which are inseparable from him ....." TUNER. (A.E.), The law of
trade secrets Sweet & Maxwell, London, 1962, p. 17.

3) ".... la fagon dont un home habile accomplit sa tache et il est
l'expression de son habileté et de son expérience individuelle ....".
MAGNIN (F.), op. cit., p. 34.
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(H "..... Industrial and commercial procedures, not capable of precise
description, which derives their value from a certain degree of
novelty and secrecy" VAN NOTTEN (M.), Know — How licensing
in the common market, New York University law review, vol. 38,
May 1963, p. 526.
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(1) MAGNIN (F.), op. cit., p. 37.
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(1) ".... Connaissance technique transmissible mais non immédiatement
accessible au public et non brevetée". MOUSSERON (J. M.),
Aspect Juridiques du Know — How. Cahier du droit de L'entreprise,
n.1, Janvier 1972, p.6.
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"... J' entends bien que le secret de fabrique n'est pas le know
how mais la différence ne doit pas se faire & partir de la
conception plus ou moins secréte de la connaissance mais a

partir du contenu de cette connaissance..."").

L o of Al A gl lad QU g gl o5k 4 Alaadle jaad

A Caan g 18 (4l (ad el £ 5y o el & 5 e G (lrd Plaid
Al Gty 5 eclpnsindl Banie 4855 ad el 058 OIS e 55 o b
il 3aa s (55 Y Uigh cdaalil U2 (s0a) 8 L) Al S0 (saal
WS b e IS LU a5 Al 48 jed) e ) 3 426l
O o) Dozl Cady 13 e s agall cindly Jml dlia oS of o5
O—Sar ¥ 3 8l LeBlain) 4 LSl paiad aae 48 jaall &) jaall Jlasy)

LSl e ina (sh L sl i€l s o jlsic

(1) AZEMA (J.), Définition Juridique du know how, le know how,
Actualités de droit de l'entreprise, centre de droit de l'entreprise,
Seme rencontre de propriété industrielle, Montpellier, 1975,
librairies technique, 1976, p. 21.
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(3) "... package of non-patented practical information, resulting from
experience and testing by the franchisor, which is secret, substantial
and identified ...".
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(1) "... the intellectual property licence lies at the core of a franchise,
the laws governing licensing of intellectual property constitute the
heart and arteries of franchise laws". GURNICK (D.), Intellectual
property in franchising: A survey of today’s domestic issues, 20
Okla. City U.L. Rev. 347, 1995, p. 348
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(1) "A trademark or service mark is a word, name, symbol, or device
used to indicate the origin and ownership of a product or service".
SHERMAN (A. J.) op. cit., p. 135.
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(1) "...a trademark also provides a guarantee of quality and consistency
of the product or service it identifies. It assures the consumer that
the products and services purchased today at one location are of the
same quality as those purchased at another location. Consumer
recognition of and confidence in the product or service identified by
the trademark is the lifeline of a successful franchise system ...".
SHERMAN (A. J.) op. cit., p. 135.
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2) "Trademark includes trademarks, service marks, names, logos, and
g
other commercial symbols". Disclosure requirements and
prohibitions. concerning franchising, Subpart A-Definitions, 436.1.
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(1) "The host of marks that will be refused registration include those
that:

- Are immoral, deceptive, or scandalous.
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- May disparage or falsely suggest a connection with persons,
institutions, beliefs, or national symbols or bring them into contempt
or disrepute.

- Are the name, portrait, or signature of a particular living
individual unless he or she has given written consent; or are the
name, signature, or portrait of a deceased president of the United
States during the life of his widow, unless she has given her
consent. =

- So resemble a mark already registered in the U.S. Patent and
Trademark Office (USPTO) as to be likely, when applied to the
goods of the applicant, to cause confusion, or to cause mistake or to
deceive

-Are primarily a surname". SHERMAN (A. J.) op. cit., p. 135.
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(1) SHERMAN (A. J.) op. cit., p. 141.
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(1) BLAIR (D. R.) & LAFONTAINE (F.), op. cit., p. 1.
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(1) HESSELINK (M. W.), RUTGERS (J. W.), DIAZ (O. B.),
SCOTTON (M.) and VELDMANN (M), op, cit., p.216.
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(1) "...The information shall include the particulars which identify the
franchisor, such as the name or corporate denomination, the
registered address and, where applicable, details of inclusion in the
register of franchisors, as well as, in the case of a company, the
share capital shown in the latest balance sheet, and details on
registration in the mercantile register.

In addition, the information shall also include essential information
regarding the experience of the franchisor in the sector and, more
specifically, regarding the franchisor’s experience with the
particular business formula. In principle, this information shall
mclude the date on which the franchise was launched, the main
stages in the development of the business formula and the franchise
network.....". Ibid, p.216.
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(1) "...In principle, this information shall include a certificate
evidencing the granting and current validity of the title of ownership
or licence for the use of the trademark and distinctive signs of the
franchising company; and of possible legal proceedings against such
a company, if any, with express mention in any event of the
duration of the licence. The information must also indicate what will
be the franchisee’s rights over the intellectual property.

Here, and throughout these Principles, ‘intellectual property rights’
includes industrial property rights, copyright and neighbouring
rights......". Ibid, p.217.

(2) LOI no 89-1008 du 31 décembre 1989 relative au développement
des entreprises commerciales et artisanales et a l'amélioration de
leur environnement économique, juridique et social, Journal Officiel
République Frangaise n°1 du 2 janvier 1990 page 9
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(1) Art. ler. "Toute personne qui met a la disposition d'une autre

personne un nom commercial, une marque ou une enseigne, en
exigeant d'elle un engagement d'exclusivité ou de quasi-exclusivité
pour l'exercice de son activité, est tenue préalablement a la signature
de tout contrat conclu dans I'intérét commun des deux parties de
fournir a l'autre partie un document donnant des informations
sinceres, qui lui permette de s'engager en connaissance de cause".

(2) Arrété du 21 février 1991 relatif a I'information du consommateur

dans le secteur de la franchise. JORF n°52 du 1 mars 1991 page
2963.
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(1) Disclosure requirements and prohibitions concerning franchising and
business opportunity ventures, 16 CFR 436

G O Jeal) AlBle Jia ¢ b il Glile caad 7 o Y A gld Glidle A4 (V)
cooperative bona fide i—islail Clmanll 8 4 pm 2l 5 cJalall 5 Jaall
LB 5 ¢ sl jal dag ol 3ia3 Y L ge o 458 clilal gl cassociation
A Al i gl et aul f ead Al 4 jlas Al Hladauly dild
ol cl sl Gl el ye el el el g calad) mllall Gl Y aDl
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(1) 16 CFR 436. 2.

(2) Federal Register: Vol. 72, No. 61, Friday, March 30, 2007, Rules
and Regulations. p.15544.
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(1) 436.9(e) Additional prohibitions.
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(1) Federal register: Vol. 72, No. 61, Friday, March 30, 2007, Rules
and regulations. p. 15469.

(2) 436.4 table of contents, 436.5 disclosure items.

e aalaiElg iudedlall gl Kams



3930 Ol ol daseas.n (YWY yognsal ) 0F auall

g.ilfd\ &Jﬂ\
A8 §asLuaal) agaly of N
Assistance Technique

b ) pemial g Al A8 jaall 3L Calia S8 IS 1)
il o) 5N g Al aclusall iy o) SN (6 ¢ L A die Jasa
sl ) a4l el (e (S o3l il cala e any (63
Lol o (50 ot (e Al 28 pealld 4] A sisall ddl) &l (g
il 3 el D235l (e Al Gad el (S o el BacLusall a5
O Al g 4 egh Ao Canay Baatioue uaa Vel 2233580 028 ) )
ki 8l Cala J8 (e 3aclua
4,080 Baslucal) Ciy o5 1Y gl

il A8 jaal) o e (ol Ayl sl o Y S 5 LEY) (e
ol de gana Lgil i ad i il Sad Jae o el 5 AU
L bt aiggpl mal) bel pn Al ged Wl e Auleall 5 4y )latl) doa ) 0
Jmad 4o PU Y 0 xn ed Al sacbusad) Wl g IS e g il

sacluall Caynd 1305 cadl ) 3 Laall Gdill Aallin dun sl S i jlaal

oy sl Sesigial gl s



3930 Ol ol daseas.n (YWY yognsal ) 0F auall

A yl) A8 peall g can daill g ey a Wl A daxil slal sl A yal)

l_i;}lj.\gj L_\lm (| = 7'} ck"_l“) _\'\“} (uaméﬁ\} Z\_Abd\) U_a\;\jSS\}

A\BIT
.( )"'aam

ad i of e d 3 ) die (gUas b Al sacLually o) ) L
il Al i pall Bl gl gl 51 488 Aalily i il Caalea ol I radly
o) i g Ldan 5 A sinall Al 48 jual) agh b Auaiss
iy g Al Baebusall apdily o) SN) () gadaa LS

2o ot u S o SIS Al sae Ll oy o V) Ly
a8 (L8 2 Sall 13 s Jne o Leliig Al A6 yaal) S 138 ¢ i il
O b 50 s ol Al a3 Al ad jall L 6l Calbia (e 4l 3ac bl
oS e Ball Jae dileiall il sal)l 2880 3 8 alia liay 6 e
Leia 52 A sty Loy 4l i el el ot sl 5 (5SS

I3 e Ol il 2 Ge 8 Al sacluall sy ol ) Calisg

LaS clin sl i€l die 8 ol V) 138 S 130 ¢l ol a0 &5 s 3 o) Y

A i) Jsl il e 6 L i€ 6 3 e s s Aty sead 3 (1)
VY e O AAY (A Sl daala (358al) A0S o) ) ¢80

oA aalaiElg idedlall gl ams



3930 Ol ol daseas.n (YWY yognsal ) 0F auall

o s el Ja agie aaly z o bl DA e 2aaT (gl TR
b o 2ay 3E il sie b o)) @l s ()i e DA

Aa e e Gany o U Aalal (50 el Aagda Lo i ) il )

Al Jsa U ) L gl il Jail A gilal) clilancall ¢ lagls dhae apad) Gl Lo (V)
Do el ) e dgal GUall gl a3 A oLl Aalill e 5 il
‘&M@JA‘@MM\HSM.AQVM\UA‘\Q‘\W Gl Ay el dagsl)
IV e

A_M\\\/Vodw\uﬁua.\c\qqc\t*_mJ\\/ eﬂ)d}anj\'&)\;ﬂ\ u}.\GJJMm(Y)
Gl el e s clilal) 5 laglaall 3 siasall adhy b o sall 4Bl 2 o e
A DU Al clandll (e o) sieall 4allay Lo JS S el o) oS80 laginsy dgadl)
il TN e any Al Baclisal) a3 sl ol ) o D) 4l 8 gl caad
O Al laaad) s3a (o dlale Zal s ale paby al sl skl e Al A
i 2 e (0l o e A L Lglagind 5 La ol gl Jid e DU ) saY)
G e Ve Y e) oAl caaal) bl o5 aSaT Jl 8 L gl i)
ale gai W ey Wil g died) e By e o S 2 Y oad ) cad 8 Al
(Cpi—ana pldg Pla 2 lia o€ 3 ) giie (e bl o plig diall 8 4a) pa
o5 Lo sl i€l Ji5 lSaT5 Alsall 2 ggal) a6 L sl il Ji) Sl aY)
iqUa AEKE ‘@)A.\S.u}“ cBJ:\J;j\ :\&A\AJ\ J\J cA:\A;J\ B)\;ﬂ\ U)“G

104 ealaiily fesigial Sigodl s



3930 Ol ol daseas.n (YWY yognsal ) 0F auall

sdlagivd o adle oy pall (atll e diall A8 138 e g il 35k aua

Oasg Jaill ) 5050 Y 28

3 O A aY) il el @ iie) S el e Ui

Y s il s Lgisa asiy Y Al Ay a sl il SN aal sac Ll
ige dal S 3l Jleel o a6 o ilatie saclusd) o 5S5
oSy amarginal effect dala Sils Al sac lue () 5S5 Caay
significant 4 jad el 4l dpaal cd saclual) oS o s
calin Jlael 481, dilaia sacluall cuil€ e b 38a% 5 cassistance

) 5l Blas s oy i &)

e ol ) N aal aeg o) BN 138 G Y i ) 4l Caady
sy ol yda 8 Ll Cala a Bl Y 4y 30 el Gl e

YT Ua e (ool =% ¢ ladl) HMJQ! Cyuida dada ..1(\)

(2) "... assistance must relate to the franchisee’s overall method of
operation — not a small part of the franchisee’s business. Control or
assistance involving the sale of a specific product that has, at most,
a marginal effect on a franchisee’s method of operating the overall
business will not be considered in determining whether control or
assistance 1is significant". U.S. Federal trade commission,
Compliance guide of franchise rule, op. cit., pp.2-3.
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(1) "Assistance technique s'a qit 14 de l'obligation de Fourniture la plus
importante. La fournisseur s'engage, dans cette hypotheése, non
seulement 4 remettre a son contractant tous les moyens techniques
qui figurent dans le contract, mais encore a lui apporter son
assistance, tant en ce qui concerne la fabrication elle — méme des
produits par l'utilisation du Know — How, qui pour la formation du
personnel". MAGNIN (F.), op. cit., p. 316.
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(1) "--- significant types of assistance include:
- formal sales, repair, or business training programs;
- establishing accounting systems;
- furnishing management, marketing, or personnel
advice;
- selecting site locations;
- furnishing system wide networks and website; and
- furnishing a detailed operating manual”. U.S. Federal
trade commission, Compliance guide of franchise rule, op. cit., p.3.

(2) ".... Cette assistance se réalise le plus souvent sous la forme de
'envoi de techniciens du fournisseur dans les ateliers du bénéficiaire
et nécessite naturellement que soient prévue dans le contrat ses
conditions (époque et durée de l'assistance envisagée, nombre
d'instructeurs et leur qualification, condition de travait, de
logements, assurances etc.". MAGNIN, op. cit. p. 316.
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(1) "... significant types of control include:
- site approval for unestablished businesses;
- site design or appearance requirements;
- hours of operation;
- production techniques;
- accounting practices;

- promotional campaigns requiring franchisee participation or
financial contribution". U.S. Federal trade commission, Compliance
guide of franchise rule, op. cit., p.3.
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(1) VANDERBROEK (M.S.) & TURNER (C.B.), Protecting and
enforcing franchise trade secrets, Franchise law journal, American
bar association, USA, Vol. 25, No. 4, Spring 2006, p. 191.

(2) "any contract, order, or settlement provision that directly or
indirectly restricts a current or former franchisee from discussing his
or her personal experience as a franchisee in the franchisor's system
with any prospective franchisee. It does not include clauses that

protect franchisor's trademarks or other proprietary information".
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(1) "any person (including any agent, representative, or employee) who
approaches or is approached by a franchise seller to discuss the
possible establishment of a franchise relationship".

(2) "a person that offers for sale, sells, or arranges for the sale of a
franchise. It includes the franchisor and the franchisor's employees,
representatives, agents, subfranchisors, and third-party brokers who
are involved in franchise sales activities. It does not include existing
franchisees who sell only their own outlet and who are otherwise
not engaged in franchise sales on behalf of the franchisor".

(3) "une clause de confidentialit¢ du savoir-faire s'étendant au-dela de
l'expiration du contrat" . MAROT (Y.), Franchise et droit francais
de la concurrence, Petites affiches, n° 142, 27 novembre 1998, p.20.
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(V) For more information about elements of know — how, See
MAGNIN (F.), op. cit., p. 37.
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(1) "... The franchisor expands their network by exchanging a tried and
tested business for the benefit of another outlet in a new territory
with minimum capital investment ...". RECORD (M.), Taking Up
a Franchise: How to buy a franchise and make a success of it, How
To Books Ltd, United Kingdom, 1999, p.14.
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(1) "... “Payment” is intended to be read broadly, capturing all sources
of revenue that a franchisee must pay to a franchisor or its affiliate
for the right to associate with the franchisor, market its goods or
services, and begin operation of the business. Often, required
payments go beyond a simple franchisee fee, entailing other
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payments that the franchisee must pay to the franchisor or an
affiliate by contract — including the franchise agreement or any
companion contract. Required payments may include:

- initial franchise fee;
- rent;
- advertising assistance;

- equipment and supplies (including such purchases from third
parties if the franchisor or its affiliate receives payment as a
result of the purchase);

- training;

- security deposits;

- escrow deposits;

- non-refundable bookkeeping charges;
- promotional literature;

- equipment rental; and continuing royalties on sales". U.S. Federal
trade commission, Compliance guide of franchise rule, op. cit., p.5.

(1) "... the “payment” element of the franchise definition does not include
“payments for the purchase of reasonable amounts of inventory at bona
fide wholesale prices for resale or lease ...". U.S. Federal trade
commission, Compliance guide of franchise rule, op. cit., p.6.
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(1) BLAIR (D. R.) & LAFONTAINE (F.), op. cit., p. 57.
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(1) " ... payment to reimburse the franchisor for the incurred costs of
setting the franchisee up in business — from recruiting through
training and manuals ...". BLAIR (D. R.) & LAFONTAINE (F.),
op. cit., p. 57.
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(1) STEINGOLD (F.), op. cit., 11/7.
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(1) "...un franchiseur est en droit d'imposer aux franchisés de

s'approvisionner exclusivement aupres de sa société ou aupres des
fournisseurs qu'il aura référencés lorsqu'il est prouvé qu'il n'est pas
possi ble, en pratique, en raison de la nature des produits qui font
l'objet de la franchise , d'appliquer des spécifications de qualité
objectives, dans la mesure ou le respect de ces obligations est
nécessaire a la protection des droits de propriété¢ industrielle ou
intellectuelle du franchiseur ou pour maintenir l'identité commune et
la réputation du réseau...". MAROT (Y.), op. cit., p.24.

(2) Queen City Pizza, Inc. v. Domino's Pizza, Inc., 922 F.Supp. 1055,
1060 (E.D.Pa.1996).
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(1) Plaintiffs allege that Domino's Pizza, Inc. has restricted their ability
to purchase competitively priced dough. Most franchisees purchase
all of their fresh dough from Domino's Pizza, Inc. Plaintiffs here
attempted to lower costs by making fresh pizza dough on site. They
contend that in response, Domino's Pizza, Inc. increased processing
fees and altered quality standards and inspection practices for store-
produced dough, which eliminated all potential savings and financial
incentives to make their own dough.

(2) Plantiffs also allege Domino's Pizza, Inc. prohibited stores that
produce dough from selling their dough to other franchisees, even
though the dough-producing stores were willing to sell dough at a
price 25% to 40% below Domino's Pizza, Inc.'s price.
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(1) Plaintiffs object to efforts by Domino's Pizza, Inc. to block IFAC's
attempt to buy less expensive ingredients and supplies from other
sources. In June 1994, IFAC entered into a purchasing agreement
with FoodService Purchasing Cooperative, Inc. (FPC). Under the
agreement, FPC was appointed the purchasing agent for IFAC-
member Domino's franchisees. FPC was charged with developing a
cooperative purchasing plan under which participating franchisees
could obtain supplies and ingredients at reduced cost from suppliers
other than Domino's Pizza, Inc. Plaintiffs contend that when
Domino's Pizza, Inc. became aware of these efforts, it intentionally
issued ingredient and supply specifications so vague that potential
suppliers could not provide FPC with meaningful price quotations.

(2) Plantiffs also allege Domino's Pizza entered into exclusive dealing
arrangements with several franchisees in order to deny FPC access
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to a pool of potential buyers sufficiently large to make the
alternative purchasing scheme economically feasible. In addition,
plaintiffs contend Domino's Pizza, Inc. commenced anti-competitive
predatory pricing to shut FPC out of the market. For example, they
maintain that Domino's Pizza, Inc. lowered prices on many
ingredients and supplies to a level competitive with FPC's prices and
then recouped lost profits by raising the price on fresh dough, which
FPC could not supply

(1) Plaintiffs allege Domino's Pizza, Inc. refused to sell fresh dough to
franchisees unless the franchisees purchased other ingredients and
supplies from Domino's Pizza, Inc. As a result of these and other
alleged practices, plaintiffs maintain that each franchisee store now
pays between $3000 and $10,000 more per year for ingredients and
supplies than it would in a competitive market. Plaintiffs allege
these costs are passed on to consumers.
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(1) Domino's Pizza, Inc. moved to dismiss the antitrust claims for failure
to state a claim, contending the plaintiffs failed to allege a "relevant
market," a basic pleading requirement for claims under both § 1 and
§ 2 of the Sherman antitrust act. They maintained that the relevant
market defined in the complaint--the "market" i Domino's-
approved ingredients and supplies used by Domino's Pizza
franchisees--was invalid as a matter of law because the boundaries
of the proposed relevant market were defined by contractual terms
contained in the franchise agreement, and not measured by cross-
elasticity of demand or product interchangeability.
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(1)"in order to state a Sherman Act claim under either § 1 or § 2, a
plaintiff must identify the relevant product and geographic markets
and allege that the defendant exercises market power within those
markets."Queen City Pizza, Inc. v. Domino's Pizza, Inc., 922
F.Supp. 1055, 1060 (E.D.Pa.1996).

(2) The district court observed that "in order to state a Sherman Act
claim under either § 1 or § 2, a plantiff must identify the relevant
product and geographic markets and allege that the defendant
exercises market power within those markets

(3) Rejecting this concept of the relevant market, the court held that
"antitrust claims predicated upon a 'relevant market' defined by the
bounds of a franchise agreement are not cognizable."
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(1) The court noted that Domino's Pizza, Inc.'s power to force plaintiffs
to purchase ingredients and supplies from them stemmed "not from
the unique nature of the product or from its market share in the fast
food franchise business, but from the franchise agreement."

(2) For that reason, plaintiffs' claims "implicate principles of contract,
and are not the concern of the antitrust laws." Id. The district court
also held plaintiffs had failed adequately to allege harm to
competition, "a bedrock premise of antitrust law." Id. at 1063.
Because plaintiffs failed to assert a cognizable antitrust claim and
there was neither diversity among the parties nor special
circumstances justifying exercise of supplemental jurisdiction, the
court dismissed without prejudice plaintiffs' common law claims for
lack of subject matter jurisdiction.
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(1)"Plaintiffs do not and cannot purchase ingredients and supplies from
alternative suppliers not because Domino's dominates the ingredient
and supply market or because Defendant is the market's only
supplier, but because the franchisee-plaintiffs are contractually
bound to purchase only from suppliers approved by Defendant. It is
economic power resulting from the franchise agreement, therefore,
and not market power, that defines the 'relevant market' Plaintiffs
allege in support of their antitrust claims."
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(1) MEANEY (J. A.), op. cit., p.6.

"oy ToalaiEily fuedlal Gigmmd)



3930 Ol ol daseas.n (YWY yognsal ) 0F auall

palie ooy @a¥ el JC i @) e 8 Gliadll aaly
e o pa iy i Al BLdai (pe (azil) 5 ol ) Gamyy 28 Jaa
za i Y Lo sh g cdial Jae 4l 48 yeally ddadiyell 23O i)

raliall (e Ao sane (e Sl plii ) dad 4 saae (e Y1 138 £ 4
(e 4dd)) oS3 Lad cdlia py Mal) dmpda juat LS8 e oy Al cddad jall
il 2 de @ldal e aat Uileay il 48 prall e 5 juald Gl
S srad gkl ade S L g La g€l Ji s gie U e e
a3l asall O Y/VY sald) S5 Leic V9499 A VY a8y el o 6l
Ol B30 DA "ha Sl oSl e Leday 8 Al Glipeatlly o) sisal Slely
palic &S o oy Glineadl) o sgde Jead Ll ) Mo 4 add (i)
s 7 o— Gl gl 18 55 ¢y jlat Adle 5 A A yae (a al) (o
s J-S el ad jall Ll 3L il caalia o il Al Gliail) 3l
Jsia pe d sa s ubin il calial 4 el Aokl e 5y Guaadig
S Jadi ¢ i jdl) e 8 5 palall Cliseadl) (1 (L) gay Lo lad
Ayl A kally S Al A8 peally L dadiy Cppnls gk Cagand

Y e ‘&Luc;)q ¢l HMJQ! Q.um.\m.é(\)

noy  ToalaiEily fueilal Gigsmd) e



3930 Ol ol daseas.n (YWY yognsal ) 0F auall

IS ity s Calia o sy o ) peaiall e b ¢ pad el A8 ladl
22 a aladi s 4] Gad jall pledls Gle o6 o @0 e el idle
A pad 5l L Ay ) il Jagie i il die ~laih Gagaal) Aedlal
ikl I s b o Al 4 el (g saae B oe) s bl caaliay
Ay sl

i el (e Bey Ol Joliy o) DU e 3l Gl 2aay
J—a sl iy Lo S i ol 51 i)l ok e JS o ady Sl Al ) ddaal
LAY Gl ) il e 4

Jene e it o 4] da g Lo ity i caln agiss
) flia by pm b s 3 A o (Yl (il (50 ial
5 Jlsda b Ay sl el o) 5 g b pdy i) (a8 13
Ldial) ()
O Sl il Jis Al (3 el 25m 5 o J5bl 55 4l 2
e Joaay 3L i ialia IS 138 il i alia ) 4 ad )
U 4l il J6 Alls 8 sl oa Leb ecilipent (g 4eiy L Jilie
Jeil 138 ¢y s of Qi e Jmns Ja ¢ bt i) caalia ) il

e (g0

ner  aalarEilg g ilal Cigeedl ime



3930 Ol ol daseas.n (YWY yognsal ) 0F auall

el ) Ll iy A il Apilly ) Ot Candy
Jlie 50 Slineatl) @l i o @y (e o35 o L Jua¥l ¢ ulis il
W s b o o ahial Clua e a0 3k sl Galial o) ) 4
35 aals dadaie A8l A ol 1Y IV o e G Gua o s alls
(sl Lol GGalas Ligh ad (ad jall 5 i il coalia G jsall Sl
O35 i il Galia L) 4 Gad ) (e 4 Sl Ji 0lS 133
ey die bl ¢ Jae
ligd llisall o3 aplati (ye diall A Alla 8 Jiyy ¢ S0 (a5l L
e (e s Calia Juasy e (il Ji o o ISV 058
e e bl joy o e 43 a5t Lo Gass L) doa sy 30 cligusatl
i baf Goall a1 (S 4l Gt el G (S il DA (el e
A ) Jeagi e b XS L ata)) Jae (el 40 sene iy Le e J geanl)

YO (Gl an ye o 2LV QA oalgl) de i .3 (V)

iy D o 13ke e (8 130 5 la g se 03 Y et o ol 0 18 s (V)
Ll 136 € 2 psall I B il (e Ll duany f L) dia iy A sl
Go—ial Jaa) b — 3l Lo deasiy A Gl e 3 gall Jgumn Lo i -
) ds—adl dum B aea g0 Al W e e alpias aie dali e Al
T YYo La (il aa el lianil

not  oalaiEily fuiedlal Gigmed) e



3930 Ol ol daseas.n (YWY yognsal ) 0F auall

sled) (Sar ¥ cal glaal) o 50 A jia b oanil cilignt (peo 4l Gad all
Al G pall L) demsiy U it e i i) Calial Gsim 3m
Go—in O Jeal Calial &, <4l A8 dlen (51 apany Lo o Uuld
Aoy Al ol andiisd) f Jalad) Lghoaing ) e 52V e 45 i
Ca ) 4 ad ally il calia Jay i ) A sl 383l () Janl)
e 4 Gyl o I Gl 2 e eden)) s e A58 dpes Al
o Leliy o 4l IS ¢l il die Jae pealie e il ) deass
ALl 530 Laginn ayaall el iy ol e Jiliey i il caalis

cala 0 el a0 it Jitg 4l i el o) s
po ala o) ) 138 Lty ) A i) A Aae e Vgl Ll
lipn (e 4SLey Ll Gy amy 4l Gt ol 45 2y Lo Jgd o Jiill Qe 35n
Juania¥) sl 5la 5 @) Calia Jsin gl Ba 58 3 e L
o paill 90 Plaaa g

(e aSlay Ll Ly amy 41 Gty 4 sy Lo b ol e s
LDl o) g Gl Al Jlaat o) ddal b L& @l calia Jsdn clipan

aaa elimel a4 @all i il calial (56 Y lay Led ol

YooY Aaud AY eﬂ)dw\w\:\_ah;u}.\ﬁw\/odw\ (\)

1o ialaiily fesigilall Sigomdl s



3930 Ol ol daseas.n (YWY yognsal ) 0F auall

LgSley il i) 4 jaall (po 5aEY) 5 (3al) agd 05Ky Ll AS.3)
Iy @l 4l syl Ll o i ) a3 5 ¢ i i) Caalia
Al pad ) (50 i s il Gl e s,y

b it e ad) gy W 4l gty ASLe e e ) e g
V) oS 3 Gatl) Jlawind Al ad o) delaind ases 2 ASLY ol
O il G il Dl 4) 06K o 05 ¢Sl Aed s Jals
() 5l L dalal) 4l 8 jeall oLi8) (i Ll A5 &~ s

Ada ofd il Jae e it Y deass 38 4l Gad al oS 13
Sle i il Calia 28 gay A 4o 5y Jalo il 538 Jlexind b
Joal w2 L) 3 5a) Al 06S0 08 (Clipuatl) Gl Jlaniad
3a i dal i § 2 i )l calaa o & ois’v&“aw\ Jlexini)
Aalie 1) A 3aa15 5 s el Clagiall Baiat 23 38 (K a5 (3 ) 8 Lenad
(3 L e 53 5m sal) il o815 adle iy Ane Cioal dalu i

SENFENL P RSV UV RRV P WENS TR U\ NN TS SR P vy
Al i el L) Jeas Al gt 3l

B R PSP o > ¢l HMJQ! Cyuida dada ..1(\)

nen aalarEilg g ilal Cigeedl ime



3930 Ol ol daseas.n (YWY yognsal ) 0F auall

(A Eiasall
Sl 8l ase ¢ Ladl)
Sy atlea @l Gl e i @l sal Al dagdall ySa
gl 8 Jsbmizop e PLa e adgliiin Lo st g celiaily) ell

il 3 e sl ) L Ll g ¢ il dhe o Liadl

J¥) cathaal)
Spbdd 3 Mo gLl Glaud

e 4 el Ge i aie e agh i A de o) LSS s Gaw

eVl e as 8 sl 1aa o LS iy gl 3 giall e Gal g 3aa) 3 ic
a3 aal sa Wl el iawyy LA Wl Me gl A ey o aad il
Pla e Adgliing Lo ga g okl asY 40 gl dpaddll cleaiily il

:L?J:\La

oV ToalaiEily fuedlal Gigsmd)



3930 Ol ol daseas.n (YWY yognsal ) 0F auall

5aa) plgal) oY 4

Gldall aa s i e Al saall b yd oga g i ) e ay
2ot L8 cddall Bae 200 A3 6B (e el Jga g adal |laig caall e )
a5 308 o 050 ikl BEY iy sl
e Al el BNV it caially 520l Sl £ Liadl 3 jaag
Vel gVl i a of e dglalall il 5N 1S caial) 85k e S (Sile
oy L ) Aals clad V) any Jl Y el BN 4SS o ladl iy

Lydasas >3 s Jibal 5 caiadl 32 & a2y s

al) sty aady Ja ) Gl IS 1 catae pliadl aay 28all el paail)

AT 3alall 8 saaall 3 kel ¢ 9l8 adde (ai Le cadal) Baa o dpay il 25l (e (V)
rde Gk ge IS sad el (5 Lin sl Sl i e Bl dalaiall
sle) doelgd clly (f al) g 5 e st ued oLl ay Lin sl i3l s
DS sary el dalall LlsiBY) Gagylall aedl Lay Lebawty abagyd 3 kil
al_gjﬁé}é."gﬁisu‘;s@gua\}muma@\wsq.u\ 138 aa
Gl i 0 ouan day adag i ot g o3led ey (o il 8ok e (6Y ld salal
Pa) o Was ssay il dals g0 clld caiall 138 a0 il Wy caiall 4 e
L)) & AV Gl e

oA alaiEily fuoedlal Gigmmd)



3930 Ol ol daseas.n (YWY yognsal ) 0F auall

adal) ol gl 8 ane AV Cajhall Gkl aal sy A1 13 g Al sad
Sl el a jlady a1 1) Ugh caiall 300 olgil J dipa 520 DA
Lgle G il sad A 8adl elgd 3 iy JAY) Gl 4l Gad all
gl el sy i) Cialia wbion Yy s AT sadd Sial) saa ik

L) 308t B 4he ) adey

ol LBy cdially e G gmio el daaill Ty S 1Y L
o pdall (5% Db caiel) B0 o lgd) J paaall s Jla b (k) (e
gl Al U gls Lo jle Yl

Gy all ol Allad) oda 8 adl dame pe ladl die IS 13
ol J 8 LS saay lldg AV Cajlall jUadly el b ey (o3
ALY Ladgsaa o aie L, Uadl) 5aa sl celeD dasl)
bl Jy a1 ol el a8 b lall aal Caan 13 W Lyl
Old o Gall aliall ol Q5 coledY) (B ate ) 4 Gl JAY) Cakall
e 02 S o a2l (lla 8 Ball Al G 5S  pemiall JAY) Calal
Aelall 2l gall G gz alid) (L) 6l m )

aie ol gl alaiGae) B gl s sY) ) il 2 e
Old ) aana Sl K1Y o de Vv saladl Caad Gua ¢l il

n0q  aalaiEilg iuiedlall Sigsed) fams



3930 Ol ol daseas.n (YWY yognsal ) 0F auall

1 CDIA e il LY iy ol Lo caially saaaal) saal) olgiily qih Siall
G L) anY 50 il s YL e eled e oLkl G s

OGS 1Y celld pay s Al sadd il aaad ane B Gall die) L]

L aat 8yl i iy Gl jhal 8 AV ikl Bl

AV Gy Ll jUad) Sal) apaad adey g 3 Galall e iy cdial)

>de elia @) J 8 Al gine Ayie ) 3 8 Geme S g ol aam o ) S
L% s
e olehil 2ay Mall 248 3 Gl Hhall aiul g Baell daaa a3l IS 1Y

A TIVON e B al daall 2aat dal)

(1) "A contract for a definite period ends upon the expiry of the period
determined by the contract. Unless the parties agreed otherwise,
such a contract cannot be ended unilaterally beforehand'.

(2) "A party is free not to renew a contract for a definite period.

However, if the other party has given notice in due time that it
wishes to renew the contract, the party who wishes not to renew the
contract must give the other party notice of its decision not to renew
within a reasonable time before the expiry of the contract period".

(3) "A contract for a definite period which continues to be performed by

both parties after the contract period has expired becomes a contract
for an indefinite period".
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(1) Article 1:302"Either party to a contract for an indefinite period may
end the contract by giving notice of reasonable length ".

(2) "Whether a notice is of reasonable length depends, among other
factors, on
(a) the time the contract has lasted,
(b) reasonable investments made,
(c) the time it will take to find a reasonable alternative, and
(d) usages.".
(3) 'notice period of one month for each year during which the contract

has lasted, with a maximum of 36 months, is presumed to be
reasonable".
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(1) DUCKETT (B.) and MONGHAN (P.), How to turn your business
into the next global brand: Creating and managing a franchised
network, How to books Itd, United Kingdom, 2007, p. 51.
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(1) DUCKETT (B.) and MONGHAN (P.), op. cit., p. 51.
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(1) "...During the term of a franchise, a franchisee will likely to have
built up significant goodwill in the franchise territory through the
use of the franchisor’s name, branding, confidential information and
other intellectual property rights. The goodwill is therefore a
valuable asset.

However, the franchisor’s interest in that goodwill is vulnerable to
competition from a former franchisee. The franchisor’s knowledge
of the franchise market and other skills developed through operating
the franchise puts the franchisee in a good position to compete with
the franchisor or any replacement franchisee at the end of the
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franchise agreement. This could damage the goodwill in the
franchisor’s franchise business. A franchisor may also have much
greater difficulty in attracting a new franchisee to the territory if a
known former franchisee is operating a competing business in the
territory.

For this reason, franchisors should think seriously about imposing
restrictive covenants on their franchisees. These may include a
restriction on competing for a period of time after the franchise
agreement ends. This protects the goodwill in the franchise territory,
giving the franchisor breathing space to find a replacement
franchisee who will operate the franchise in that territory and
exploit the goodwill that the former franchisee has built up....".
AGNEW (D.), Restrictive covenants in franchise agreements,
Moore Blatch LLP, UK, 2009, p.1.

(1) Quizno's Corp. v. Kampendahl, 2002 U.S. Dist. LEXIS 9124 (N.D.
111. 2002).

VIA aalaiElg iudedlall gl ams



3930 Ol ol daseas.n (YWY yognsal ) 0F auall

J—eny il gaill aadll aadas =38 Kampendahl 48 i <uwld «Quizno's
ol Jany ) anlaal) 48 22 g OIS (530 QIS 3 L3 Bob’s  Deli ad
.Quizno's

Ly i Guliy ooy oS jlaainY cladll Quizno's A4S i sl
ASpa Y A Ly i) la il s b adde (o seaidl dudlial axe
ALaball 5 8 e i Wasind (he (3l 4l (ad yal xies Kampendahl
Al 4 lae A QUizNO's aclas Aaldll 5 juaall ladlal) y Claia 5l
.Bob’s Deli and Jasy 53

Y dudlid) s Ly o - Kampenda - Gl 4l (ad el e
Vs 0550 Y S0 Y el i) e lioa 3 jma (Y Al o365y

O 3 dina el eV 138 a5 A Sad) o Y dlead) Jl G s

L 5 ccawad il Sonnd) an &0, aa e ail Al Kampendahl
eadl Al 6 i) GOl g aladall o)y Clia sl Creaiiad
Al ol de e S Gl 4l Gad el o ) G deSadl) @il

e A aSaall a8l 1Y e oLy G lad 1w JSGy Quizno's

T4 alaiEily fue il Gigemd



3930 Ol ol daseas.n (YWY yognsal ) 0F auall

prc dayd 1IN W 2 sl e S Jae Janis e Kampendahl
ARFIEEW|
(1) "... After Quizno’s terminated Kampendahl’s franchise agreement,

Kampendahl opened Bob’s Deli, a sandwich shop located in the
same shopping center location as his previous Quizno’s franchise

restaurant.

Quizno’s moved for a preliminary injunction to enforce a non
compete provision in the franchise agreement and to prevent the use
by its former franchisee of a substantially similar menu, nearly the
exact recipes used by Quizno’s, and signs that the defendant had
used while a Quizno’s franchisee and continued to display after the

change to Bob’s Deli.

Under Colorado law, non compete covenants are prohibited with
two exceptions, one being for the protection of trade secrets .

The former franchisee argued that this exception could not apply
because making a sandwich was too simple a notion to constitute a
trade secret. The court disagreed, finding that the ex franchisee’s
interpretation was ‘“excessively narrow” and that the ex-franchisee
was not merely making sandwiches but was, rather, “using recipes,
menus, signs, and ovens initially approved as part of a Quizno’s

business strategy’.

The court also noted that the franchisee had acknowledged in the
franchise agreement that the Quizno’s system constituted a trade
secret. Accordingly, the court held that the non compete covenant
was likely to fit within the trade secret exception and preliminarily
enjoined the former franchisee from operating the competing

sandwich shop'.
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(1) "Franchise businesses regularly rely upon confidential and
proprietary information, including protectable trade secrets. In fact,
the core of a franchisor’s business lies in the distinctive franchise
system developed by the franchisor for operation of its particular
business concept. A franchise system derives competitive and
economic value precisely because it is not generally known by the
public....". VANDERBROEK (M.S.), TURNER (C.B.), op. cit.,
p. 192.
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(1) The treaty of Rome, 25 March 1957.
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(1) Regulation No 67/67/EEC of the Commission of 22 March 1967 on
the application of Article 85 (3) of the Treaty to certain categories
of exclusive dealing agreements, This regulation shall enter into
force on 1 1967.
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(1) Regulation (EEC) No. 1983/83 of 22 June 1983 on the Application
of Article 85 (3) of the Treaty to Categories of Exclusive
Distribution Agreements, This regulation shall enter into force on 1
July 1983, It shall expire on 31 December 1997.

(2) Regulation (EEC) No. 1984/83 of 22 June 1983 on the Application
of Article 85 (3) of the Treaty to Categories of Exclusive

Purchasing Agreements, This regulation shall enter into force on 1
JULY 1983, It shall expire on 31 December 1997.
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(1) Regulation No 17: First Regulation implementing Articles 85 and 86
of the Treaty, Official Journal 013 , 21/02/1962 P. 0204 — 0211,
English special edition: Series I Chapter 1959-1962, p. 0087.
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(1) Regulation No 19/65/EEC of 2 March of the Council on application
of Article 85 (3) of the Treaty to certain categories of agreements
and concerted practices, OJ 36, 6.3.1965, p. 533-535, English
special edition: Series I Chapter 1965-1966, p. 0035.
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(1) Commission regulation (EEC) No 4087/88 of 30 November 1988 on
the application of Article 85 (3) of the Treaty to categories of
franchise agreements, This Regulation shall enter into force on 1
February 1989.

(2) 7: "Franchise agreements as defined in this Regulation normally
improve the distribution of goods and/or the provision of services as
they give franchisors the possibility of establishing a uniform
network with limited investments, which may assist the entry of
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new competitors on the market, particularly in the case of small and
medium-sized undertakings, thus increasing interbrand competition.
They also allow independent traders to set up outlets more rapidly
and with higher chance of success than if they had to do so without
the franchisor's experience and assistance ...".

(1) 8: "As a rule, franchise agreements also allow consumers and other
end users a fair share of the resulting benefit, as they combine the
advantage of a uniform network with the existence of traders
personally interested in the efficient operation of their business. The
homogeneity of the network and the constant cooperation between
the franchisor and the franchisees ensures a constant quality of the
products and services. The favourable effect of franchising on
interbrand competition and the fact that consumers are free to deal
with any franchisee in the network guarantees that a reasonable part
of the resulting benefits will be passed on to the consumers".
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(1) Article 2: "The exemption provided for in Article 1 shall apply to the
following restrictions of competition:

(2)

(b)

an obligation on the franchisor, in a defined area of the
common market, the contract territory, not to:

- grant the right to exploit all or part of the franchise to third
parties,

- itself exploit the franchise, or itself market the goods or
services which are the subject-matter of the franchise under a
similar formula.

- itself supply the franchisor's goods to third parties;

an obligation on the master franchisee not to conclude

franchise agreement with third parties outside its contract
territory;

(c) an obligation on the franchisee to exploit the franchise only

from the contract premises;

(d) an obligation on the franchisee to refrain, outside the contract

territory, from seeking customers for the goods or the services
which are the subject-matter of the franchise;

(e) an obligation on the franchisee not to manufacture, sell or use

in the course of the provision of services, goods competing
with the franchisor's goods which are the subject-matter of the
franchise; where the subject-matter of the franchise is the sale
or use in the course of the provision of services both certain
types of goods and spare parts or accessories therefor, that
obligation may not be imposed in respect of these spare parts
or accessories..".
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(1) Article 3 1. "Article 1 shall apply notwithstanding the presence of
any of the following obligations on the franchisee, in so far as they
are necessary to protect the franchisor's industrial or intellectual
property rights or to maintain the common identity and reputation of
the franchised network:

(a) to sell, or use in the course of the provision of services,
exclusively goods matching minimum objective quality
specifications laid down by the franchisor;

(b) to sell, or use in the course of the provision of services, goods
which are manufactured only by the franchisor or by third parties
designed by it, where it is impracticable, owing to the nature of
the goods which are the subject-matter of the franchise, to apply
objective quality specifications;

(c) not to engage, directly or indirectly, in any similar business in a
territory where it would compete with a member of the
franchised network, including the franchisor; the franchisee may
be held to this obligation after termination of the agreement, for
a reasonable period which may not exceed one year, in the
territory where it has exploited the franchise;
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(d) not to acquire financial interests in the capital of a competing
undertaking, which would give the franchisee the power to
influence the economic conduct of such undertaking;

(e) to sell the goods which are the subject-matter of the franchise
only to end users, to other franchisees and to resellers within
other channels of distribution supplied by the manufcturer of
these goods or with its consent;

(f) to use its best endeavours to sell the goods or provide the services
that are the subject-matter of the franchise; to offer for sale a
minimum range of goods, achieve a minimum turnover, plan its
orders in advance, keep minimum stocks and provide customer
and warranty services;

(g) to pay to the franchisor a specified proportion of its revenue for
advertising and itself carry out advertising for the nature of
which it shall obtain the franchisor's approval.

(1) Article 3-3: "In the event that, because of particular circumstances,
obligations referred to in paragraph 2 fall within the scope of Article
85 (1), they shall also be exempted even if they are not accompanied
by any of the obligations exempted by Article 1".
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(1) Art. 3-2. "Article 1 shall apply notwithstanding the presence of any
of the following obligations on the franchisee:

(a) not to disclose to third parties the know-how provided by the
franchisor; the franchisee may be held to this obligation after
termination of the agreement;

(b) to communicate to the franchisor any experience gained in
exploiting the franchise and to grant it, and other franchisees, a
non-exclusive licence for the know-how resulting from that
experience;

(c) to inform the franchisor of infringements of licensed industrial or
intellectual property rights, to take legal action against infringers
or to assist the franchisor in any legal actions against infringers:

(d) not to use know-how licensed by the franchisor for purposes
other than the exploitation of the franchise; the franchisee may
be held to this obligation after termination of the agreement;
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(e) to attend or have its staff attend training courses arranged by the
franchisor;

(f) to apply the commercial methods devised by the franchisor,
including any subsequent modification thereof, and use the
licensed industrial or intellectual property rights;

(g) to comply with the franchisor's standards for the equipment and
presentation of the contract premises and/or means of transport;

(h) to allow the franchisor to cary out checks of the contract
premises and/or means of transport, including the goods sold and
the services provided, and the inventory and accounts of the
franchisee;

(1) not without the franchisor's consent to change the location of the
contract premises;

(j) not without the franchisor's consent to assign the rights and
obligations under the franchise agreement.

Voo Goslaiily nuigilal g lone



3930 Ol ol daseas.n (YWY yognsal ) 0F auall

Ui jall lilaca iy i il Conlia o 31 Al o 2 2 oyl

e 83y 5all giliadl e ol VI 138 Gaadst cany elgaiy ) aluadly ddletia )

Oseiiy 3V AV e jsal e S b ASE b gae () J8
A8 k) (3 ndl b dgiliie cilileca

Coy S an iy U 5L 8YL Al Gad el 5k of Y Lo i

il i il A8 AS kel A sel pe il Y BLEY) o385 . e

Aasall el s AS il Ayl Aol g A e daald Gy Lin

Ol Jlas /5 8l 5o ) o) slasad) gl

(1)Article 4: "The exemption provided for in Article 1 shall apply on
condition that:

(a) the franchisee is free to obtain the goods that are the subject-
matter of the franchise from other franchisees; where such goods
are also distributed through another network of authroized
distributors, the franchisee must be free to obtain the goods from
the latter;

(b) where the franchisor obliges the franchisee to honour guarantees
for the franchisor's goods, that obligation shall apply in respect
of such goods supplied by any member of the franchised
network or other distributors which give a similar guarantee, in
the common market;

(c) the franchisee is obliged to indicate its status as an independent
undertaking; this indication shall however not interfere with the
common identity of the franchised network resulting in
particular from the common name or shop sign and uniform
appearance of the contract premises and/or means of transport".
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(1) Article 5 The exemption granted by Article 1 shall not apply where:

(a) undertakings producing goods or providing services which are
identical or are considered by users as equivalent in view of their
characteristics, price and intended use, enter into franchise
agreements in respect of such goods or services;

(b) without prejudice to Article 2 (e) and Article 3 (1) (b), the
franchisee is prevented from obtaining supplies of goods of a
quality equivalent to those offered by the franchisor;
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(c) without prejudice to Article 2 (e), the franchisee is obliged to

sell, or use in the process of providing services, goods
manufactured by the franchisor or third parties designated by the
franchisor and the franchisor refuses, for reasons other than
protecting the franchisor's industrial or intellectual property
rights,

or maintaining the common identity and reputation of the
franchised network, to designate as authorized manufacturers
third parties proposed by the franchisee;

(d) the franchisee is prevented from continuing to use the licensed

know-how after termination of the agreement where the know-
how has become generally known or easily accessible, other than
by breach of an obligation by the franchisee;

(e) the franchisee is restricted by the franchisor, directly or

¢

indirectly, in the determination of sale prices for the goods or
services which are the subject-matter of the franchise, without
prejudice to the possibility for the franchisor of recommending
sale prices;

the franchisor prohibits the franchisee from challenging the
validity of the industrial or intellectual property rights which
form part of the franchise, without prejudice to the possibility for
the franchisor of terminating the agreement in such a case;

(g) franchisees are obliged not to supply within the common market

the goods or services which are the subject-matter of the
franchise to end users because of their place of residence.
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PEPSICO, INC., Plaintiff-Appellee v. REDMOND, Defendant-

Appellant(\).
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(1) PEPSICO, INC., a corporation, Plantiff-Appellee, v. William E.
REDMOND, Jr., and The Quaker Oats Company, a corporation,
Defendants-Appellants, United States Court of Appeals, Seventh
Circuit, No. 94-3942, 54 F.3d 1262, 63 USLW 2730, 10 IER Cases
1089, 35, U.S.P.Q.2d 1010.
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(1) "... w[ould] not disclose at any time, to anyone other than officers or
employees of [PepsiCo], or make use of, confidential information
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relating to the business of [PepsiCo] ... obtained while in the employ
of [PepsiCo], which shall not be generally known or available to the
public or recognized as standard practices..."

Voh o alaBlg higilall Cigoedl ias



3930 Ol ol daseas.n (YWY yognsal ) 0F auall

> Bensy U visa; )8 Brenda <yl PCNA (e i)
o Ay g8 e yal SAT) (0 Cog VS o AS55 (f oyl

Lo ot V498 Suad i VT 8 gsed wd VS an 3850 s
S Anaie dlge 4l (g digeny ) e Clige s dl o Jpanll
U [ VW YCH DA POV [ [ P P R SO IR (S P
Buaadl
a8 o gl Y S an 3850 e allal Aadalial) deSa Culaial
delain) aae U 10U cleadi ol (o Lo ) 8 ol Jadh e g0 dmy g ST
Gl S caadla) S V) e Sl L ) VS o 388
Craie e thla agh ) caniud VS e 3850 Giglae of ) deSal)
Sl slaa (51 e 2se; @IS o Adlaial s OSsS  aaall viga

eiligSs 2 jma S e wn Y L

(1)The district court granted PepsiCo's request that same day but
dissolved the order sua sponte two days later, after determining that
PepsiCo had failed to meet its burden of establishing that it would
suffer irreparable harm. The court found that PepsiCo's fears about
Redmond were based upon a mistaken understanding of his new
position at Quaker and that the likelihood that Redmond would
improperly reveal any confidential information did not "rise above
mere speculation."
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(1) On December 15, 1994, the district court issued an order enjoining
Redmond from assuming his position at Quaker through May, 1995,
and permanently from using or disclosing any PCNA trade secrets
or confidential information.

(2) The court entered its findings of fact and conclusions of law on
January 26, 1995, nunc pro tunc December 15, 1994. The court,
which completely adopted PepsiCo's position, found that
Redmond's new job posed a clear threat of misappropriation of trade
secrets and confidential information that could be enjoined under
[llinois statutory and common law. The court also emphasized
Redmond's lack of forthrightness both in his activities before
accepting his job with Quaker and in his testimony as factors
leading the court to believe the threat of misappropriation was real.
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(1) For the same reasons we concluded that the district court did not
abuse its discretion in granting the preliminary injunction on the
issue of trade secret misappropriation, we also agree with its
decision on the likelihood of Redmond's breach of his
confidentiality agreement should he begin working at Quaker.
Because Redmond's position at Quaker would initially cause him to
disclose trade secrets, it would necessarily force him to breach his
agreement not to disclose confidential information acquired while
employed in PCNA. Cf. George S. May Int'l, 195 Ill.Dec. at 189,
628 N.E.2d at 653 ("An employer's trade secrets are considered a
protectable interest for a restrictive covenant under Illinois law.").
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(1) "...Redmond and Quaker have contended in the alternative that the
injunction issued against them is overbroad. They disagree in
particular with the injunction's prohibition against Redmond's
participation in the integration of the Snapple and Gatorade
distribution systems. The defendants claim that whatever trade
secret and confidential information Redmond has, that information
is completely irrelevant to Quaker's integration task. They further
argue that, because Redmond would only be implementing a plan
already in place, the injunction is especially inappropriate. A district
court ordinarily has wide latitude in fashioning injunctive relief, and
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we will restrict the breadth of an injunction only where the district
court has abused its discretion. Preston v. Thompson, 589 F.2d 300,
303 (7th Cir.1978). Nonetheless, a court abuses its discretion where
the scope of injunctive relief "exceed[s] the extent of the plaintiff's
protectible rights." International Kennel Club of Chicago, Inc. v.
Mighty Star, Inc., 846 F.2d 1079, 1094 (7th Cir.1988).

While the defendants' arguments are not without some merit, the
district court determined that the proposed integration would require
Redmond to do more than execute a plan someone else had drafted.
It also found that Redmond's knowledge of PCNA's trade secrets
and confidential information would inevitably shape that integration
and that Redmond could not be trusted to avoid that conflict of
interest. If the injunction permanently enjoined Redmond from
assuming these duties at Quaker, the defendants' argument would be
stronger. However, the injunction against Redmond's immediate
employment at Quaker extends no further than necessary and was
well within the district court's discretion..."

For the foregoing reasons, we affirm the district court's order
enjoining Redmond from assuming his responsibilities at Quaker
through May, 1995, and preventing him forever from disclosing
PCNA trade secrets and confidential information.
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ATLANTA BREAD COMPANY INTERNATIONAL, INC. v.
LUPTON-SMITH et al.(")
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(1) Atlanta Bread Company International, Inc. . v. LUPTON-SMITH et
al., Supreme Court of Georgia, SO8G1815, Decided: June 29, 2009

(2) Atlanta, Georgia.
(3) Knoxville, Tennessee.
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(1) "During the term of this Agreement, neither Franchisee nor any
Principal Shareholder, for so long as such Principal Shareholder
owns an Interest in Franchisee, may, without prior written consent
of Franchisor, directly or indirectly engage in, or acquire any
financial or beneficial interest in (including any interest in
corporations, partnerships, trusts, unincorporated associations or
joint ventures), advise, help, guarantee loans or make loans to, any
bakery/deli business whose method of operation is similar to that
employed by store units within the System".
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(1) "[C]ontracts in unreasonable restraint of trade are contrary to public
policy and void, because they tend to injure the parties making them,
diminish their means of procuring livelihoods and a competency for
their families; tempt improvident persons, for the sake of present
gain, to deprive themselves of the power to make future
acquisitions, and expose them to imposition and oppression; tend to
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deprive the public of services of [people] in the employments and
capacities in which they may be most useful to the community as
well as themselves; discourage industry and enterprise, and diminish
the products of ingenuity and skill; prevent competition and enhance
prices, and expose the public to all the evils of monopoly".

(1) "In this state, restrictive (or non-competition) covenants are

considered to be partial restraints of trade and must be reasonable as
to time, territory and scope to be enforceable".
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"A non-competition covenant entered into in connection
with a franchise or employment contract is enforceable, but
only where it is strictly limited in time and territorial effect
and is otherwise reasonable considering the business interest
of the party sought to be protected and the effect on the
franchisee"

(1) "Appellant contends that the clause at issue is a “loyalty provision”
and not a restrictive covenant such that it is not subject to being
scrutinized for its reasonableness as to time, territory and scope. We
disagree. A plain reading of the clause shows that it prohibits the
franchisee from engaging in a certain type of business during the
term of the parties’ agreement and, thus, it is a partial restraint of
trade designed to lessen competition. Such restraints, no matter the
nomenclature assigned to them, are disfavored in this state as a
matter of public policy".
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(1) " Appellant argues that the clause at issue should receive less than
strict scrutiny because the restraint occurs during the term of the
franchise agreement rather than after the agreement’s termination.
This argument is unsupported by precedent. The appellate courts of
this state have considered such restraints occurring during the active
term of the parties’ agreement and have made no distinction as to
the level of scrutiny applied based on whether the restraint occurs
during the term of the agreement or after the agreement has been
terminated. this Court applied strict scrutiny review to an in-term
restrictive covenant4 in a distributorship/division agreement and

vre  alalBilg dedlall Cigaedl ilane



3930 Ol ol daseas.n (YWY yognsal ) 0F auall

ot i W) AeSae (s Llall AeSaall el 8 ¢ Ba Lo e eliyg
Ly s pases s Jf deae oSa ) Ladie lgaSa b p dads

sl B ey Sl Sl Gl e o8] Audlial) axe

struck down the in-term restraint because its territorial limitation
was overly broad.

All such restraints on trade in a franchise agreement, regardless as to
when they are in effect, must be reasonable as to time, scope and
territorial limitation.

Accordingly, there is no distinction to be made as to the level of
scrutiny applied to a non-competition clause in a franchise or
distributorship agreement based on its status as being active during
the term of the agreement, and this Court declines to adopt a lesser
standard of scrutiny".
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