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(1) CMS Gas Transmission Co v Argentine Republic ICSID Case No
ARB/01/8, Award, 12 May 2005, 44 ILM 1205 (2005); LG&E
Energy Corp, LG&E Capital Corp, LG&E International Inc v
Argentine Republic ICSID Case No ARB/02/1, Decision on Liability,
3 October 2006; Enron Corp Pondorosa Assets LP v Argentine
Republic ICSID Case No ARB/01/3, Award, 22 May 2007; Sempra
Energy International v Argentine Republic ICSID Case No
ARB/02/16, Award, 28 September 2007; Continental Casualty Co v
Argentine Republic ICSID Case No ARB/03/9, Award, 5 September
2008; Metalpar SA and Buen Aire SA v Argentine Republic ICSID
Case No ARB/03/5, Award, 6 June 2008; BG Group plc v Republic
of Argentina UNCITRAL, Final Award, 24 December 2007; National
Grid plc v Argentine Republic Award, 3 November 2008.

(2) Articles on Responsibility of States for Internationally Wrongful
Acts, in: Report of the International Law Commission on the Work of
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Its Fifty-third Session, UN GAOR, 56th Sess, Supp No 10, 43, UN
Doc A/56/10 (2001), UN Doc A/RES/56/83 (2001) (hereimafter ‘ILC
Articles’).

(1) Also, NPM clauses, especially Art XI of the 1991 Argentina-US BIT,
were of relevance in the Argentine cases.
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il 1 davg oy Gy O right to self preservation of a State

(1) See eg R. Ago, ‘Addendum to the FEighth Report on State
Responsibility’, UN Doc A/CN.4/318/ADD.5-7, 1980 YILC, Vol 2
(Part 1) 13, 17-18 (heremafter ‘Ago Report’); see also J. Barboza,
‘Necessity (revisited) in International Law’ in J Makarczyk (ed),
Essays in International Law in Honour of Judge Manfred Lachs
(1984) 27, 28.
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(1) See, in particular, the note presented on 2 August 1914 by the
German Minister in Brussels to the Belgian Minister for Foreign
Affairs in JB Scott (ed), Diplomatic Documents Relating to the
Outbreak of the European War (1916) Part 1, 74950, and the speech
in the Reichstag by the German Chancellor, von Bethmann-Hollweg,
on 4 August 1914, ‘wir sind jetzt in der Notwehr; und Not kennt kein
Gebot!” (‘we are in a state of self-defence and necessity knows no
law’) (1916) III Jahrbuch des Volkerrechts 728. See also
Commentaries to the Draft Articles on Responsibility of States for
Internationally Wrongful Acts, adopted by the International Law
Commission at its fifty-third session (2001), in Official Records of
the General Assembly, Fifty-sixth session, Supplement No 10
(A/56/10) (hereinafter ‘ILC Commentary’) Art 25, para 2.

(2) Rainbow Warrior (New Zealand v France) Decisions, 30 April 1990,
20 UNRIAA 217, 254 (1990). See also the criticism concerning
necessity in LAFICO v Burundi: ‘It is not desired here to express a
view on the appropriateness of seeking to codify rules on “state of
necessity” and the adequacy of the concrete proposals made by the
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International Law Commission.” Libyan Arab Foreign Investment Co
v Republic of Burundi, 4 March 1991, 96 ILR 279, 319 (1991).

s L a0k 2313 adly "5 )5 il Ala’ a sgie Apeal QESY aaf Caay S8 (V)
333l e
See eg R Ago, ‘Addendum to the Eighth Report on State Responsibility’,
op. cit, p. 51.
(2) Art 33 was adopted by the ILC in the first reading. Art 25 differs
slightly from Art 33 as it omits the qualifying addendum °‘of the

State’ after ‘essential interest’ and denies reliance on necessity when
interests of the ‘international community as a whole’ would be
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Gabcikovo- 4ua 8 3 International Court of Justice (ICJ)

5. Msrael Security Wall 4.8 Load el ‘(*)Nagymaros

impaired.

(1) Articles on Responsibility of States for Internationally Wrongful
Acts, in: Report of the International Law Commission on the Work of
Its Fifty-third Session, op. cit.

(2) See Gabc¢ikovo-Nagymaros Project (Hungary/Slovakia) Judgment, 25
September 1997, ICJ Reports 1997, p 7, para 51: ‘The Court
considers...that the state of necessity is a ground recognized by
customary international law for precluding the wrongfulness of an act
not in conformity with an international obligation.” See also M/V
Saiga (No 2) International Tribunal for the Law of the Sea, 1 July
1999, 38 ILM 1323 (1999), para 134.

(3) In its Advisory Opinion the Court spoke of ‘a state of necessity as
recognized in customary international law’. Legal Consequences of
the Construction of a Wall in the Occupied Palestinian Territory ICJ,
Advisory Opinion, 9 July 2004, ICJ Reports 2004, para 30.
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(1) ‘Necessity is an admitted cause in international law for preclusion of
responsibility for State conduct not in conformity with an
international obligation.” Barboza, op. Cit.,) 41. ‘State practice and
case law, as codified in ILC Draft (2000), provide for seven
[circumstances precluding wrongfulness]...(vil) state of necessity.” A
Cassese, International Law (2001) 194. See also JA Kédmmerer, ‘Der
Staatsbankrott aus volkerrechtlicher Sicht” (2005) 65 Zeitschrift fiir
ausliandisches Offentliches Recht und Volkerrecht 651, 656; T
Pfeiffer, ‘Zahlungskrisen auslidndischer Staaten im deutschen und
internationalen  Rechtsverkehr’ (2003) 102  Zeitschrift  fiir
Vergleichende Rechtswissenschaft 141, 149; K Ipsen, Vdlkerrecht
(5th edn, 2004) 655; A Reinisch, ‘Sachverstindigengutachten zur
Frage des Bestehens und der Wirkung des vdlkerrechtlichen
Rechtfertigungsgrundes “Staatsnotstand™ (2008) 68 Zeitschrift fiir
auslindisches 6ffentliches Recht und Volkerrecht 3—34.
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(1) ILC Articles
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(1) ibid para 15
(2) 1bid
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(1) "the interest relied on must outweigh all other considerations, not only
from the point of view of the acting State but on a reasonable
assessment of the competing interests, " ibid para 17

(2) ILC Articles, Art 27: ‘The invocation of a circumstance precluding
wrongfulness in accordance with this chapter is without prejudice to:
(a) Compliance with the obligation in question, if and to the extent
that the circumstance precluding wrongfulness no longer exists; (b)
The question of compensation for any material loss caused by the act
in question.’.
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(1) The major reason for this lack of specification was the range of
situations covered by Art 27 of the ILC Articles, which made it
inappropriate to lay down a detailed compensation regime. See ILC
Commentary, op. Cit., ‘Article 27°, para 6. Derogations from treaty
obligations can only be justified temporarily (ibid para 2).
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(1) See eg Freshfields Bruckhaus Deringer, Annual Report 2002, cited
after L Peterson, ‘Bilateral Investment Treaties and Development
Policy-Making’, International Institute for Sustainable Development
(2004) 18.

(2) See CMS v Argentina, op. Cit. paras 53 et seq.
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(1) See eg CMS v Argentina, op. Cit. para 263; LG&E v Argentina, op.
Cit. para 200; Enron v Argentina, op. Cit. paras 288 et seq; Sempra v
Argentina, op. Cit. paras 325 et seq.

(2) See eg CMS v Argentina, op. Cit. paras 304 et seq, 344 et seq. While
this contribution focuses only on the customary law-based necessity
defence and not on the NPM clauses, as already stated in the
introduction, valuable insights can be gained from the present study
also for the NPM clauses, as frequently the customary and treaty-
based necessity regimes are similar.
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(1) See ICSID website, at (http://icsid.worldbank.org/ICSID/Index.js) ;
see Investment Treaty Arbitration website, at http:/ita.law.uvic.ca/)

(2) CMS v Argentina, op. Cit., Also the CMS Annulment Committee
gave its views on the matter. CMS Gas Transmission Co v Argentine
Republic ICSID Case No ARB/01/8, Decision of the Ad Hoc
Committee on the Application of Annulment by the Argentine
Republic, 25 September 2007, ( http:/ita.law.uvic.ca/documents/
CMS AnnulmentDecision.pdf .

(3) LG&E v Argentina, op. Cit.

(4) Enron v Argentina, op. Cit.

(5) Sempra v Argentina, op. Cit.

(6) Continental Casualty v Argentina,

(7) Metalpar v Argentina, op. Cit. In Metalpar, the tribunal did not
consider it necessary to examine the elements of Argentina's
necessity defence more closely because claimants could not prove in
any case that their investments were negatively affected by
Argentina's measures (ibid para 211).

(8) BG Group v Argentina, op. Cit.

(9) National Grid v Argentina, op. Cit.
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(1) Treaty between the United States of America and the Argentine
Republic Concerning the Reciprocal Encouragement and Protection
of Investments, signed on 14 November 1991, entered into force on
20 October 1994. Two of the cases (BG and National Grid) were
brought under the UK-Argentina BIT; Metalpar was brought under
the Chile-Argentina BIT.

(2) See A Bjorklund, ‘Emergency Exceptions: State of Necessity and
Force Majeure’ in P Muchlinski et al (eds), Oxford Handbook of
International Investment Law (2008) 459; W Burke-White and A von
Staden, ‘Investment Protection in Extraordinary Times: Interpreting
Non-Precluded Measures Provisions’ (2007) 48 Va JIL 307; T
Gazzini, ‘Necessity in International Investment Law: Some Critical
Remarks on CMS v Argentina’ (2008) 26 Journal of Energy &
Natural Resources Law 450; JT Kurtz, ‘ICSID Annulment
Committee Rules on the Relationship between Customary and Treaty
Exceptions on Necessity in Situations of Financial Crisis’ (20
December 2007) 11(30) ASIL Insight; C Leben, ‘L’Etat de nécessité
dans le droit international de l'investissement’ (2005) 349 Gazette de
Palais 19; A Reinisch, ‘Necessity in International Investment
Arbitration—An Unnecessary Split of Opinions in Recent ICSID
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Cases?’ (2007) 8 JWIT 191; M Waibel, ‘Two Worlds of Necessity in
ICSID Arbitration: CMS and LG&E’ (2007) 20 Leiden Journal of
International Law 637; S Schill, ‘International Investment Law and
the Host State's Power to Handle Economic Crises’ (2007) 24 JI Arb
265; C Binder, ‘Changed Circumstances in Investment Law. The
Argentine Crisis before ICSID Tribunals’ in C Binder et al (eds),
International Investment Law in the 21st Century, Essays in Honour
of Christoph Schreuer (2009) 608; J Kurtz, ‘Adjudging the
Exceptional at International Investment Law: Security, Public Order
and Financial Crisis’ (2010) ICLQ 325; JE Alvarez and K Khamsi,
‘The Argentine Crisis and Foreign Investors: A Glimpse into the
Heart of the Investment Regime’ (2008—09) 1 YBILP 379.

(1) In fact, both tribunals accepted the applicability of the BIT’s
emergency exception (Art XI). The tribunals drew heavily, however,
in their interpretation of Art XI, on the elements of the necessity
defence under customary international law. See eg Continental
Casualty v Argentina, op. cit., paras 160-236.
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G Aol o e e ) e adl Qi) daas e el (e Jall (53l
D3 ol Lels (Guls f 1plad o ey (il sl e CMS Gl 3 ciliad
5 g am Al 3 g Jsill GBS gl 138 e o sl ALl 13 S

Continental (LG&E w8 38 oSladl Cua 18 (Jlaall

(1) As stated, op. Cit., Metalpar did not examine the details of
Argentina's necessity defence.

(2) See eg CMS v Argentina, op. Cit., para 319; LG&E v Argentina, op.
Cit., 251.

(3) CMS v Argentina, op. Cit., para 321.
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(1) See eg LG&E v Argentina, op. Cit., para 257: ‘The essential interests
of Argentina were threatened in December 2001. It faced an
extremely serious threat to its existence, its political and economic
survival, to the possibility of maintaining its essential services in
operation and to its internal peace...’.

(2) "[t]he necessity plea is excluded if there are other (otherwise lawful)
means available, even if they may be more costly or less convenient",
CMS v Argentina, op. Cit., para 323.
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(1) Enron v Argentina, op. Cit., para 309; Sempra v Argentina, op. Cit.,
para 350.

(2) "an economic recovery package was the only means to respond to the

crisis', LG&E v Argentina, op. Cit., para 257.

(3) Continental Casualty v Argentina, op. Cit., para 230. The BG
tribunal does not deal in detail with the different elements of Art 25
of the ILC Articles including the contribution element, arguing that
the defence was available only vis-a-vis foreign states and not with
respect to investors and that the restrictive elements of the defence
impeded reliance on the defence in any case (BG v Argentina, op.
Cit., paras 407-412).
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(1) "A different issue, however, is whether the measures adopted were the

‘only way’ for the State to safeguard its interests. This is indeed
debatable. The views of the parties and distinguished economists are
wide apart on this matter, ranging from the support of those measures
to the discussion of a variety of alternatives, including dollarization
of the economy, granting of direct subsidies to the affected
population or industries and many others. Which of these policy
alternatives would have been better is a decision beyond the scope of
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the Tribunal's task, which is to establish whether there was only one
way or various ways and thus whether the requirements for the

preclusion of wrongfulness have or have not been met., CMS v
Argentina, op. cit., para 323.

(1) See eg CMS v Argentina, op. cit., para 325; LG&E v Argentina, op.
cit., para 257; Enron v Argentina, op. cit., para 310; Sempra v
Argentina, op. cit., para 352.

(2) LG&E v Argentina, op. cit., para 257.
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(1) government policies and their shortcomings significantly contributed
to the crisis and the emergency and while exogenous factors did fuel
additional difficulties they do not exempt the Respondent from its

responsibility in the matter', CMS v Argentina, op. cit., para 329.

(2) Enron v Argentina, op. cit., paras 311-312; Sempra v Argentina, op.
cit., paras 353-354.
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(1) National Grid v Argentina, op. cit., para 262.

(2) mo serious evidence in the record that Argentina contributed to the

crisis resulting in the state of necessity’, LG&E v Argentina, op. cit.,

para 257.
(3) Continental Casualty v Argentina, op. cit., paras 234-236. The BG
tribunal did not examine the issue in detail.
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(1) "[e]ven if the plea of necessity were accepted, compliance with the
obligation would reemerge as soon as the circumstance precluding
wrongfulness no longer existed, which is the case at present’, CMS v
Argentina, op. cit., para 382.

(2) LG&E v Argentina, op. cit., para 263.

(3) Art 27 of the ILC Articles is formulated as a non-prejudice clause
and avoids any determination of whether compensation is to be paid.
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(1) "[t]he plea of state of necessity may preclude the wrongfulness of an
act, but it does not exclude the duty to compensate the owner of the
right which had to be sacrificed’, CMS v Argentina, op. Cit., para
388.

(2) "[did] not specify if any compensation is payable to the party affected
by losses during the state of necessity [and] decided that the damages
suffered during the state of necessity should be borne by the investor’,
LG&E v Argentina, op. Cit., para 264. Continental Casualty found
that with respect to the claims where Art XI of the BIT was
applicable—the emergency exception did not cover some measures
of December 2004—Argentina had not breached its obligations
(Continental Casualty v Argentina, op. Cit., para 266). The tribunal,
thus, did not examine the applicability of Art 27 of the ILC Articles.
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The Sempra tribunal referred to the non-prejudice character of Art 27
of the ILC Articles but also stated that Argentina's crisis situation had
to be taken into account when determining the compensation to be
paid (Sempra v Argentina, op. Cit., paras 393-397).

(1) cfILC Articles, Art 25(1)(a).

(2) cfibid Art 25(2)(b).
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(1) cf ibid Art 25, requiring a grave and imminent peril to an essential
interest.

(2) cfibid Art 25(1)(a): ‘the only way’ test.

(3) cf ibid Art 25(1)(b): the act must not ‘seriously impair an essential
interest of the State or States towards which the obligation exists, or
of the international community as a whole’.
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(1) cfibid Art 25(2)(a), (b): The international obligation in question must
not exclude reliance on necessity; and, for reliance on necessity to be
permissible, the state in question must not have contributed to the
situation of necessity.

(2) 1bid Art 27 1s formulated as non-prejudice clause and does not take a
position as to whether compensation is due in cases of a successful
reliance on the necessity defence .
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(1) Civil Contingencies Act 2004 (2004 Chapter 36), 18 November 2004,
(http://opsi.govuk/acts/acts2004/ukpga 20040036 _en 2#ptl-pbl-

ligl) . The Act repeals the Emergency Powers Act 1920 and the
Emergency Powers Act 1926 (Northern Ireland). Neither of these
Acts had been able to cope with domestic threats to services—such as
the fuel protests of 2000—or natural threats like the mass flooding in
2000 and the outbreak of Foot and Mouth Disease in 2001, which
was also a reason for the adoption of the CCA. See also Explanatory
Notes to Civil Contingencies Act 2004, <http://www.opsi.govuk/
acts/acts2004/en/ukpgaen 20040036 _en.pdf.
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(1) The Act is divided into three parts: Part 1 defines the obligations of
certain organizations to prepare for various types of emergencies.
Part 2 provides additional powers for the government to use in the
event of a large-scale emergency. Part 3 provides supplementary
legislation in support of the first two parts. In particular Part 2 is
important for this analysis. See generally the leading commentary on
the Act, C Walker and J Broderick, The Civil Contingencies Act
2004: Risk, Resilience and the Law in the United Kingdom (2006).

(2) "emergencies’ includes the occurrence of ‘an event or situation which
threatens serious damage to human welfare in the UK or in a part or
region", CCA 2004, s 19(1)(a).

(3) ibid s 19(2).
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(1) ibid s 21(2).

(2) ibid s 21(4).

(3) The emergency regulation(s) must be ‘necessary to make provision
for the purpose of preventing, controlling or mitigating an aspect or
effect of the emergency’ (CCA 2004, s 21(3)), which is only the case
when existing legislation cannot be relied upon without the risk of
serious delay, when it cannot be ascertained without the risk of
serious delay whether the existing legislation can be relied upon, or
when existing legislation might not be sufficiently effective (CCA
2004, s 21(5)).

(4) CCA 2004, s 22(1).
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(1) "protecting or restoring property’, ‘protecting or restoring a supply of
money, food, water, energy or fuel’, or ‘protecting or restoring the
activities of banks or other financial institutions", ibid s 22(2)(c), (d),
and (h).

(2) Being her Prime Minister or a member of Government in accordance
with CCA 2004, s 20.

(3) CCA 2004, s 22(1): ‘Emergency regulations may make any provision
which the person making the regulations is satisfied is appropriate for
the purpose of preventing, controlling or mitigating an aspect or
effect of the emergency in respect of which the regulations are made.’
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(1) CCA 2004, s 23(1)(b). This does of course not exclude judicial
review of the measures at a later stage.

(2) CCA 2004, s 23(2). The Explanatory Notes specify that this
requirement of territorial specificity is to be read in conjunction with
the criterion of proportionality of s 23(1)(b) and will thus have effect
in a part or region of the UK °‘if the maker of the regulations is
satisfied that it is in due proportion to an aspect or effect of the
emergency to do so’ (Explanatory Notes, op. Cit., para 52).

(3) CCA 2004, s 23(5). The Human Rights Act 1998 gives effect to
certain of the rights of the European Convention on Human Rights
(ECHR) in the UK, including investment-related rights such as the
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right to protection of property. Still, derogations from basic rights
guarantees as contained in the Act are possible in accordance with the
general derogation clause of ECHR, Art 15 (Human Rights Act 1998,
s 1(2)).

(1) The regulations themselves may also provide for an earlier date (CCA
2004, s 26).

(2) CCA 2004, s 26(2)(a). See also, Explanatory Notes, op. cit., para 57.

(3) 1bid s 26. See also the provisions concerning parliamentary oversight
ins27.

(4) ibid s 20(e). As regards their legal quality, s 30 provides that
emergency regulations have to be made by statutory instrument
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Lo coladall e leva e o ald dns a5l 038 Gl jo gy clanl
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(whether or not made by order in Council) and that, for the purpose
of the Human Rights Act 1998, they shall be treated as subordinate
legislation (whether or not they amend primary legislation).

(1) CCA 2004, s 29(1)—3). A senior Minister of the Crown has to consult
with Scottish or Northern Irish Ministers or with the National
Assembly for Wales respectively.

(2) ibid s 27

(3)‘emergency regulations must be laid before Parliament as soon as
reasonably practicable and lapse at the end of seven days thereafter
unless each House of Parliament passes a resolution approving them’,
ibid s 27(1). Explanatory Notes (n 66 above) para 58.

(4) ibid s 27(2)(3). See also s 28.
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I ts ) sl VLAY Qs ad ol Cay il e Sl i g s ) shal
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(1) ibid s 22(3)(b), (c): ‘Emergency regulations...may...(b) provide for
or enable the requisition or confiscation of property (with or without
compensation); (c) provide for or enable the destruction of
property...(with or without compensation).
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(1) As stated, the Human Rights Act refers to the ECHR which provides
for a protection of property, but also establishes the possibility of
derogation in times of emergency (Human Rights Act 1998, s 1(2)).
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(1) For details, see F Saint Bonnet, ‘L’¢tat d'exception’ (1998) 15 Revue
de droit public et de la science politique en France et a I’étranger
1699-718; M Voisset, L’article 16 de la Constitution du 4 Octobre
1958 (1969) 26. See generally G Braibant and B Stirn, Le droit
administrative francais (5th edn, 2000) 260 et seq.
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Ay ol oelof Leaill o) 4y ) sl dalal) ldalid) 13 Jlasd i 5 ca s b
s e Lan ) bl ey cag bl ol Lo s AN il &) sgand) ()
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s ) shally Lalall cilalud) A jles ol 8 dgika gl dpean)
(1) In addition, temporary laws can be adopted in accordance with art 38

of the French Constitution. See ibid.

(2) France, la loi no 55-385 du 3 avril 1955; available at http://www.
legifrance.gouvfi/affichTexte.do?cid Texte=LEGITEXT00000606814
S&dateTexte=20090805 (hereinafter ‘1955 law”).
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(1) 1955 law, art 1.

(2) See eg Braibant and Stirn, op. Cit.,, 261: ‘Les circonstances
exceptionnelles sont liées aux périodes de guerre ou de troubles
graves.’ Still, the working group of the Ministry of Justice convened
to comment on the draft Constitution suggested that art 16 might be
invoked to protect against a general strike that effectively endangered
‘la vie de la nation’. Voisset, op. Cit., 22. As to the 1955 law: while
the broad definition of ‘états d'urgence’ in art 1 opens a possibility to
apply the law to cases of economic emergencies, the emergency
powers granted in the law (curfews, etc) seem to aim at cases of civil
unrest properly speaking.
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(1) F. Saint Bonnet, ‘L’état d'exception’, op. Cit., 1699-718

(2) As of July 2009, the law was applied three times to address the
situation in Algeria—1955, 1958, and 1961—and once for New
Caledonia (1984) as well as to the 2005 riots, as mentioned below.

(3) Décret no 2005-1386 du 8 novembre 2005, delibéré en Conseil des
ministres et signé du Président de la République. See also décret no
2005-1387 du 8 novembre 2005.

(4) See eg Conseil d’Etat, Requéte no 286835 and no 286837, Decisions
of 14 November 2005, available via (http://www.conseil-

etat.fr/cde/fr/base-de-jurisprudence/) .

(5) 1958 French Constitution, art 16: ‘Where the institutions of the
Republic, the independence of the Nation, the integrity of its territory
or the fulfillment of its international commitments are under serious
and immediate threat, and where the proper functioning of the
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constitutional public authorities is interrupted, the President of the
Republic shall take measures required by these circumstances, after
formally consulting the Prime Minister, the Presidents of the Houses
of Parliament and the Constitutional Council. He shall address the
Nation and inform it of such measures. The measures shall be
designed to provide the constitutional public authorities as swiftly as
possible, with the means to carry out their duties. The Constitutional
Council shall be consulted with regard to such measures. Parliament
shall sit as of right. The National Assembly shall not be dissolved
during the exercise of such emergency powers. After thirty days of
the exercise of such emergency powers, the matter may be referred to
the Constitutional Council by the President of the National Assembly,
the President of the Senate, sixty Members of the National Assembly
or sixty Senators, so as to decide if the conditions laid down in
paragraph one still apply. It shall make its decision by public
announcement as soon as possible. It shall, as of right, carry out such
an examination and shall make its decision in the same manner after
sixty days of the exercise of emergency powers or at any moment
thereafter'.
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(1) See for instance the vague justification given to the French people by
President Charles de Gaulle in 1961: ‘Devant le malheur qui plane
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sur la patrie et la menace qui pese sur la République,...j'ai décidé de
mettre en ceuvre l'article 16.” Message du Président de la République
a la nation du 23 avril 1961, JO du 24 avril 1961, cited in Saint
Bonnet, op. Cit., 1708.

(1) F. Saint Bonnet, ‘L’¢tat d'exception’, op. Cit., 1701.

(2)1958 French Constitution, art 16(2) :
e Ly bl aay ccagplall oda Lga s A il 4 ) seanll Gt 24—
=5 ) s il adad) aas cclaall sluy ) aas cel sl iy
L eSan iy a3 ey sl Aalad) el 355 8 3 )l (ge il
228 (ageady (5 siudl Gulaall ma sl (5omas Ledbials o8 Jilas e a3k
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(1) In accordance with art 16 of the Constitution, this may be done by the
President of the National Assembly, the President of the Senate, sixty
Members of the National Assembly, or sixty Senators.

(2) The lack of parliamentary/judicial control under the emergency
regime of art 16 was criticized by, among others, Saint Bonnet, op.
cit.,90 1700.

(3) See B Ackerman, ‘The Emergency Constitution’ (2004) 113 Yale LJ
1029, 1038.

(4) F. Saint Bonnet, ‘L’¢tat d'exception’, op. Cit., 1700.
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(1) 1955 law, art 1: ‘L’¢état d'urgence peut étre déclaré sur tout ou partie
du territoire métropolitain, de 1’Algérie, des départements d'outre-
mer, des collectivités d'outre-mer régies par l'article 74 de la
Constitution et en Nouvelle-Calédonie, soit en cas de péril imminent
résultant d'atteintes graves a l'ordre public, soit en cas d’événements
présentant, par leur nature et leur gravité, le caractere de calamité
publique.’
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(1) 1955 law, art 5.

(2) See in this sense also the decision of the Conseil d’Etat with respect
to the 2005 état d'urgence which—on a positive note—emphasizes
the territorial delimitation of decree 1387 with places listed in an
annex to the decree, Conseil d’Etat, Requéte no 286835 and no
286837, Decisions of 14 November 2005, op. Cit.

(3) See 1955 law, art 6.

(4) 1955 law, arts 2, 3, 14. The measures taken under the état d'urgence,
in principle, lose their effects with the end of the état d'urgence.
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(1) In accordance with the 1955 law, the prefects can dictate curfews,
establish security zones where the ‘séjour de personnes est
reglementé’, or also prohibit persons who encroach upon the
functioning of the public authorities from staying in (parts of) the
respective department (art 5). Furthermore, living space may be
assigned under certain conditions by the Minister of Interior (art 6).
The freedom of assembly may be restricted (art 8) (by the Minister of
Interior or the prefect); likewise searches of houses (art 11) and a
control of the press, radio, and TV (art 11) are permissible. Given
these limited range competences, the chances of them affecting
investment-related rights are few.

(2) More specifically, this right to review applies to persons affected by
the measures under the 1955 law, arts 5.3 and 6: the prohibition to
impede the functioning of public authorities; assignments of
residence.

(3) The Commission is constituted by delegates of the Conseil Général
by decree of the Conseil d’Etat (1955 law, art 7).
(4) 1955 law, art 7.
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(1) ibid. More precisely, the modalities of the functioning of the
Commission is to be regulated by decree; the administrative tribunal
has 1 month, the Conseil d’Etat 3 months to render a decision.

(2) See Conseil d’Etat, Requéte no 286835 and no 286837, Decisions of
14 November 2005, op. cit.
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http://ar.wikipedia.org/wiki/%D8%A7%D8%B6%D8%B7%D8%B 1
%D8%A7%D8%A8%D8%AT%D8%AA_ %D9%81%D8%B1%D9%%
86%D8%B3%D8%A7_2005

(1) In accordance with President Chirac's decree, the state of emergency
was declared in (parts of) 24 departments including the totality of Ile
de France; starting from 9 November 2005 at midnight. On 15
November 2005 the French National Assembly voted for a
prolongation of the état d'urgence for a maximum of 3 months, from
21 November. On 2 January 2006, President Chirac, on proposal of
Prime Minister Villepin, declared the end of the emergency, with
effect from 4 January 2006.

(2) Conseil d’Etat, Requéte no 286835 and no 286837, op. cit., Decisions
of 14 November 2005. The Council, furthermore, mentioned, in
particular, the possibility of judicial review when concluding that
there was no serious doubt about the legality of the measures, and
thus examined the ‘proportionality’ of measures together with the
possibility of timely judicial review.

(3) ibid
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(1) In the French original: ‘n'est pas de nature a créer, en I’état de
l'instruction, un doute sérieux quant a la légalité¢ du décret litigieux’,
(ibid).

(2) Considérant que la loi du 3 avril 1955 a eu pour objet de permettre
aux pouvoirs publics de faire face a des situations de crise ou de
danger exceptionnel et imminent qui constituent une menace pour la
vie organisée de la communauté nationale;...qu'il s'ensuit que le
Président de la République dispose d'un pouvoir d'appréciation
¢tendu lorsqu'il décide de déclarer 1’état d'urgence et d'en définir le

champ d'application territorial” (Conseil d’Etat, ibid).
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(1) As regards the text of the German Basic Law, see Ministry of Justice,
German laws, http://www.gesetze-im-internet.de/gg/BJNR
000010949.html.

(2) Law on Securing the Economy of 3 October 1968
(Wirtschaftssicherstellungsgesetz idF der Bekanntmachung vom 3.
Oktober 1968 (BGBL. I, 1069), zuletzt gedndert durch Artikel 134 der
Verordnung vom 31. Oktober 2006 (BGBL I, 2407),
http://bundesrecht.juris.de/wisig_1965/BJNR009200965.html

(3) For further reference, see A Jakab, ‘Das Grunddilemma und die Natur
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iyl (may R Sl g s Lganiny (Say Y

D ala®Y) Llea Gl VATA ale B alall o gilal - ¥
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des Staatsnotstandes. Eine deutsche Problematik mit ausldndischen
Augen’ (2005) 38 Kiritische Justiz 323; see also K Schubert,
‘Ausiibung der Notstandsbefugnisse des Staates und Schutz der
Rechte der Biirger’, Pressemitteilung 29/2004, Berlin, 18 May 2004,
http://www.berlin.de/sen/justiz/presse/archiv/20040518.20409.html

(1) Law on Securing Food Supply of 20 August 1990
(Erndhrungsvorsorgegesetz vom 20. August 1990 (BGBI. I S. 1766),
zuletzt gedndert durch Artikel 186 der Verordnung vom 31. Oktober
2006 (BGBL. I S. 2407), http://bundesrecht.juris.de/evg/
BINRO17660990.html
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(1) § 1(1) WSSG.
(2) § 1(2) WSSG.
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(1) § 1(4) ErndhrungsvorsorgeG. § 1 ErndhrungsvorsorgeG: ‘(1) Ziel des
Gesetzes ist die Sicherung einer ausreichenden Versorgung mit
Erzeugnissen der Erndhrungs- und Landwirtschaft (Erzeugnisse) fiir
den Fall einer Versorgungskrise.’

(2) A maximum 48-hour prohibition of commercial delivery is even
possible in accordance with § 2(4) ErndhrungsvorsorgeG.

(3) § 2 ErndhrungsvorsorgeG.
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(1) § 1(2) ErndhrungsvorsorgeG: ‘Eine Versorgungskrise liegt vor, wenn
die Deckung des Bedarfs an lebenswichtigen Erzeugnissen in
wesentlichen Teilen des Bundesgebietes ernsthaft gefdhrdet ist und
diese Gefihrdung durch marktgerechte MaBnahmen nicht, nicht
rechtzeitig oder nur mit unverhéltnisméBigen Mitteln zu beheben ist.’

(2) § 2(3) ErndhrungsvorsorgeG (unerldssliches Maf).

(3) § 2(3) ErndhrungsvorsorgeG.

(4) § 3(1) ErndhrungsvorsorgeG.
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(1) Art 115¢.2 GG.

(2) K Schubert, ‘Ausiibung der Notstandsbefugnisse des Staates und
Schutz der Rechte der Biirger’, Pressemitteilung 29/2004, Berlin, 18
May 2004, http://www.berlin.de/sen/justiz/presse/archiv/20040518.
20409.html.

VYY  ooalasiillg iudgilall Grgadl o



ol dasea udy /. s (YAY jogisaly 0 suall

SISl Bl oda 8 s Wl G E (e (19) Balal) e (£) 5l
Al By dal cllasa o agd (mh Vs Sl ) 6 salll
& A sl ASadll ) e o Sl bl o gl pay (Jiall
"o A e ) sl e (1) 0) 5ol et G LISV paen

il da gl Yy sl gl s sag YA g laall s

LMl A 50l A gl AaSaall 4 gl
o il —o

Gos (s ) shall i g 8 1 s Gluaii oy saill ) olail ooy,

— 13l o) Gads o slE s ALaBY) Ales o8 — i gldl) IS e o
.hardship 48iall Vs 3 Gy il 5 ASL) ¢ 3 OIS (8 (e atl) (g
Ay yhay ASL mllas 2 Lgd 2y Al VAL 5 ) aVa) oda Blami

Va3 Gy sl Glacal @lld 5 ASLall gy ol & 530 (5 sine ) A5 Y

(1) Law on Securing Food Supply of 20 August 1990
(Erndhrungsvorsorgegesetz vom 20. August 1990 (BGBI. I S. 1766),
zuletzt gedndert durch Artikel 186 der Verordnung vom 31. Oktober
2006 (BGBL I S. 2407), http://bundesrecht.juris.de/evg/BJNR
017660990.html.

(2) "neither the constitutional status nor the constitutional functions of the

Federal Constitutional Court or its Judges may be impaired’, Art 115¢g
GG.
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(1) Art 14(3) GG: ‘Expropriation shall only be permissible for the public
good. It may only be ordered by or pursuant to a law that determines
the nature and extent of compensation. Such compensation shall be
determined by establishing an equitable balance between the public
interest and the interests of those affected. In case of dispute
respecting the amount of compensation, recourse may be had to the
ordinary courts.’
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(1) See generally on the duty of compensation, R Wendt, ‘Article 14
[Eigentum, Erbrecht und Enteignung]’ in M Sachs (ed), GG-
Grundgesetz Kommentar (5th edn, 2009) 589, paras 16 et seq.

(2)‘Vermogensnachteile’ (in the original).

(3) § 16 WSSG, § 11 ErndhrungsvorsorgeG; ‘wenn und soweit dies zur
Abwendung oder zum Ausgleich unbilliger Hérten geboten
erscheint.’

(4) § 15(1) WSSQG, § 10 (1) ErndhrungsvorsorgeG.
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(1) "*socialize’ ‘land, natural resources and means of production™, Art
15 GG. ‘Land, natural resources, and means of production may for
the purpose of socialization be transferred to public ownership or
other forms of public enterprise by a law that determines the nature
and extent of compensation. With respect to such compensation the
third and fourth sentences of paragraph (3) of Article 14 shall apply
mutatis mutandis.’
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(1) As was argued (in a slightly different context though): ‘eine
gemeinwirtschaftliche Umstrukturierung bestimmter Unternehmen
bzw. einzelner Bereiche der Wirtschaft, wie sie etwa in Notlagen und
Krisenzeiten oder als Reaktion auf die internationale
Wettbewerbssituation in Frage kommt.” See R Wendt, ‘Article 15
[Sozialisierung, Uberfiihrung ins Gemeineigentum]’ in Sachs, op.
cit., 647, para 19.
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(1) See ibid para 14
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(1) The US does not have a complex constitutional text regulating the
emergency power. Only a ‘rudimentary emergency provision’
permits the suspension of habeas corpus (US Constitution, art I, §9, cl
2) ‘when in cases of rebellion or invasion the public safety may
require it’, B Ackerman, ‘The Emergency Constitution’, op. cit., p,
1038.
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(1) The President's considerable power was aptly described by one
commentator: ‘Emergency powers are not solely derived from legal
sources. The extent of their invocation and use is also contingent
upon the personal conception which the incumbent of the Presidential
office has of the Presidency and the premises upon which he
interprets his legal powers. In the last analysis, the authority of a
President is largely determined by the President himself.” AL Sturm,
‘Emergencies and the Presidency’ (1949) 11 Journal of Politics 125—
6. For further reference on the historical overview, see HC Relyea,
‘CRS Report for Congress. National Emergency Powers’, updated on
20 August 2007, 7, available at <http://www.fas.org/sgp/crs/natsec/
98-505.pdf) (hereinafter ‘CRS 2007°).

(2) This was done on the somehow ‘questionable basis’ of the Trading
with the Enemy Act of 1917. See generally ibid 7

(3) Subsequently, on the authority of Emergency Banking Act, a law
passed by Congress in support/ratification of the President's
emergency measures on 9 March 1933 (48 Stat 1), Roosevelt issued a
2nd banking proclamation, continuing the bank holiday until it was
determined that banking institutions were capable of conducting
business in accordance with the new banking policy.
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(1) 85 Stat 926.
(2) See CRS 2007, These are of a stand-by kind and dormant, until
activated by the President. Formal procedures regulating their

activation and application were established in the National
Emergencies Act (NEA) of 1976.
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(1) 50 USC Chapter 34. National Emergencies http://uscode.house.gov/
download/pls/50C34.txt.

(2) HC Relyea, ‘CRS Report for Congress. National Emergency Powers’,
op. cit., 17.

(3) EO 13405, 16 June 2006, Blocking property of certain persons
undermining democratic processes or institutions in Belarus.
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(1) Between the 1976 enactment of the NEA and 2007, 34 national
emergencies were declared pursuant to its provisions. CSR 2007, op.
Cit., 13-16.

(2) See eg EO 12735, 16 November 1990, Chemical and biological
weapons proliferation; EO 12947, 23 January 1995, Prohibiting
transactions with terrorists who threaten to disrupt the middle east
peace process; EO 13047, 22 May 1997, Prohibiting new investment
in Burma; EO 13129, 7 April 1999, Blocking property and
prohibiting transactions with the Taliban; EO 13222, 17 August
2001, Continuation of export control regulations; EO 13441, 1
August 2007, Blocking property of persons undermining the
sovereignty of Lebanon or its democratic processes and institutions.
See the full list in CRS 2007, op. Cit., 13-16.
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(1) Sec 1621 NEA.

(2) As regards procedure and interaction between Congress and
President, the President has to transmit any declaration of emergency
immediately to Congress and also publish it in the Federal Register;
emergencies may be terminated by joint resolution of Congress after
a minimum 6 months (Sec 1621, 1622 NEA).

(3) "unusual and extraordinary threat...to the national security, foreign
policy, or economy of the United States’ that originates ‘in whole or
substantial part outside the United States', IEEPA, § 1701.
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(1) See Mary Bowman's criticism as regards the President's huge
discretionary power due to the provision's vague wording. MM
Bowman, ‘Presidential Emergency Powers Related to International
Economic Transactions’ (1978) 11 Van JTL 515-34.

(2) IEEPA, § 1702.

(3) IEEPA, § 1702.

(4) IEEPA, § 1704.
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(1) See IEEPA, § 1702(a)(1); see also Smith ex rel Estate of Smith v
Federal Reserve Bank of New York 346 F 3d 264, 267-8 (2d Cir
2003) —explaining the President's power under the IEEPA to seize
Iraqi assets.

(2) IEEPA, § 1705.

(3) IEEPA, § 1703 in conjunction with NEA, § 1641.

(4) IEEPA, § 1703(a).
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(1) IEEPA, § 1703(b).

(2) IEEPA, § 1703(c).

(3) IEEPA, § 1703(d): ‘Supplemental requirements: The requirements of
this section are supplemental to those contained in title IV of the
National Emergencies Act [§ 1641].°

(4) IEEPA, § 1706(b).

(5) As to the different positions in doctrine, see BA Meyler, ‘Economic
emergencies and rule of law’ (2006-2007) 56 DePaul Law Review
539, 559 et seq.

(6) C Reed, ‘Are American Liberties at Risk?’ (2002) Harvard Magazine
99, summarizing Sullivan's Tanner lectures.
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(1) MV Tushnet, ‘Defending Korematsu?: Reflections on Civil Liberties
in Wartime’ (2003) 78 Wisc LR 273; O Gross, ‘Chaos and Rules:
Should responses to violent crises always be constitutional?” (2003)
112 Yale LJ 1011, 1025, cited in BA Meyler, ‘Economic
emergencies and rule of law’, op. cit., 559.

(2) Meyler maintains that ‘the rule of law should be conceived flexibly
enough to permit governmental intervention that may temporarily
disrupt the economic rights—but not the personal liberty or political
participation rights—of individuals during economic emergencies’,
CMS v Argentina, para 323.
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(1) " In the United States, the judiciary has tended to accede to executive

or legislative action limiting individual liberties during emergency,
either by postponing decision until after a crisis has concluded, or by

affirming the necessity of the government's actions.’, ibid 559. See
Korematsu v US 323 US 214, 215-16 (1944).
(2) EO 13224 of 23 September 2001, ‘Blocking Property and Prohibiting

Transactions with Persons who Commit, Threaten to Commit or
Support terrorism.’
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(1) US Constitution, art I, § 10 provides: ‘No State shall...pass
any...law impairing the Obligation of Contracts.’

(2) For details, see especially E Chemerinsky, Constitutional Law.
Principles and Policies (3rd edn, 2006) 605-67.

(3) In addition, temporary laws can be adopted in accordance with art 38
of the French Constitution. See ibid
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(1) ibid 629-30.
(2) Home Building & Loan Association v Blaisdell 290 US 398 (1934).
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(1) "to protect the vital interests of the community’, ibid 439.

(2) "was not for the mere advantage of particular individuals but for the

protection of a basic interest of society’, ibid 445.
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(1) Allied Structural Steel Co v Spannaus 438 US 234 (1978).
(2) ibid 248-9
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(1) Energy Reserves Group v Kansas Power & Light 459 US 400, 483
(1983).

(2)) E. Chemerinsky, Constitutional Law. Principles and Policies, op. cit.,
p. 636.
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(1) Energy Reserves Group, op. cit., 411-13.

(2) E. Chemerinsky, Constitutional Law. Principles and Policies, op. cit.,
636.
(3) See eg El Paso v Simson 379 US 497 (1965); Exxon Corp v Eagerton
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462 US 176 (1983); Keystone Bituminous Coal Association v
DeBenedictis 480 US 470 (1987). See for all Chemerinsky (n 190
above) 637-8. In these cases, the test is not applied under particular
economic emergency conditions. It is for other legitimate public
interests that the interference takes place.
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(1) United States Trust Co v New Jersey 431 US 1 (1977). See also the
Supreme Court's findings in Energy Reserves Group op. cit.
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(1) "complete deference to a legislative assessment of reasonableness and

necessity is not appropriate when the State's self interest is at stake. A
governmental entity can always find a use for extra money, especially
when taxes do not have to be raised. If a State could reduce its
financial obligation whenever it wanted to spend the money for what
it regarded as an important public purpose, the contract clause would

provide no protection at all.", United States Trust Co, op. cit., 25.
(2) "neither necessary to achievement of the plan nor reasonable in light

of the circumstances', ibid 29.

(3) E. Chemerinsky, Constitutional Law. Principles and Policies, op. cit.,
639.
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o =il O & cexpropriations  (takings) Sl g 3 Llaad
Gl b eI b el aa g Ly S Dide Fioay Gt

(1) Information provided by Associate Professor Russel A Miller,
Washington and Lee School of Law, Heidelberg, 4 August 2009.

(2) See R Higgins, ‘The availability of damages for reliance by a
government on executive necessity’ in W Flume et al (eds),
Internationales Recht und Wirtschaftsordnung (1977) 21, 32.

(3) As regards the difficult question of defining what is to be understood
by a ‘taking’, see Chemerinsky, op. Cit.,, 639 et seq for further
reference.
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(1) In US v Caltex Inc 344 US 149 (1952) the Supreme Court found that
there was not a taking (and hence no obligation to pay
compensation), when the government destroyed a company's oil
facilities in the Philippines to avoid their being taken over by the
Japanese during the early days of the Second World War.

(2) See also US v Pewee Coal Co 341 US 114 (1951), where the
Supreme Court found that the government's seizure of a coal mine
during a national labour strike constituted a taking even though it was
done during wartime.

(3) "In general (at least with regard to permanent invasions), no matter
how minute the intrusion, and no matter how weighty the public
purpose behind it, we have required compensation.’, Lucas v South
Carolina Coastal Council 505 US 1003 (1992).
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(1) See Allied Structural Steel, op. cit., 248-9.
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(1) ILC Commentary, op. cit., Introduction, para 5.

(2) A. Reinisch, ‘Necessity in International Investment Arbitration—An
Unnecessary Split of Opinions in Recent ICSID Cases?’, op. Cit.,
p. 191.
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(1) "the contribution to the situation of necessity must be sufficiently
substantial and not merely incidental or peripheral", ILC
Commentary, op. Cit., Art 25, para 20; relied upon in CMS v
Argentina, op. Cit., (n 1 above) para 328.
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(1) See eg CMS v Argentina, op. Cit., para 319; LG&E v Argentina, op.
Cit., 251.
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