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(1) This has also been suggested in the EU context in M Roggenkamp
et al, Energy Law in Europe-National, EU and International
Regulation, (2007), p. 1280.

(2) Similarly J-B Auby, ‘Comparative Approaches to the Rise of
Contract in the Public Sphere’ [2007] Public Law 44. See also
Roggenkamp et al, Energy Law in Europe—National, EU and
International Regulation, op. cit., p. 1280.

(3) European Commission Guidelines for Successful Public-Private
Partnerships (2003) 16, available at : http://ec.europa.eu/regional
policy/sources/docgener/guides/ppp _en.pdf
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(1) For this, see K Talus, ‘Public-Private Partnerships in Energy-
Termination of Public Service Concessions and Administrative
Acts in Europe’ (2009) 2 JWELB 43 (2009).

(2) M Roggenkamp et al , Energy Law in Europe-National, EU and
International Regulation, op. cit., 1280.
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(1) The third scenario has been examined, for example, in K Talus,
‘Public-Private Partnership: Public Service Concessions under EC
Law’ (2006) 4 OGEL 2-7 .
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(3) Art 5(2) of the 2004 US Model BIT, available at http://www.
state.gov/documents/organization/117601.pdf .
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(1) T Walde, ‘Expert Opinion in the case before NAFTA Chapter XI
Tribunal, Glamis Gold Ltd. and United States of America’
(December 2006) 163 (on file with author).

(2) See eg Tecnicas Medioambientales Tecmed SA v United Mexican
States ICSID Case No ARB(AF)/00/2, Final Award, 29 May 2003.
The case essentially concerned the fair hearing as part of the
administrative proceedings concerning the non-renewal of waste
landfill operating licences. Non-renewal was based, inter alia, on
alleged infringements of the licence terms by the operator. The
tribunal noted that the company was only notified of certain
infringements and irregularities 6 days before the expiration of its
permit. As a consequence, meaningful efforts to curb such
infringements and to prevent a denial of the permit's renewal was
not feasible (ibid para 161). See also Noble Ventures Inc v
Romania ICSID Case No ARB/01/11, Final Award, 12 October
2005. The tribunal put considerable weight on the fact that certain
proceedings ‘were initiated and conducted according to the law and
not against it’ (ibid para 178) and denied finding a violation of fair
and equitable treatment. See further Middle East Cement Shipping
and Handling Co SA v Arab Republic of Egypt ICSID Case No
ARB/99/6, Award, 12 April 2002, paras 107, 143, 144, and 147
(concerning breach of due process). The revocation of an import
licence for several months was considered by the tribunal to
constitute an indirect expropriation; the tribunal relied here both on
substantial economic impact, and also on the government's failure
to apply ‘due process’ and transparency principles.
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(1) International Thunderbird Gaming Corp v United Mexican States
UNCITRAL/NAFTA, Arbitral Award, 26 January 2006, Separate
Opinion of Thomas Wilde, paras 27-30.

(2) T Walde, ‘Expert Opinion in the case before NAFTA Chapter XI
Tribunal, Glamis Gold Ltd. and United States of America,
(December 2006) 163 (on file with author).
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(1) A questionnaire was sent by the author -Kim Talus- to 26 national
energy market authorities. Eleven responses were received; 4
referred to some such cases in the past while 7 explicitly denied
any such cases: Kim Talus, Revocation and Cancellation of
Concessions, Operating Licences, and Other Beneficial
Administrative  Acts, International Investment Law and
Comparative Public Law Schill, Stephan W. Editor, 2010, Oxford.
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(1) European Bank for Reconstruction and Development (EBRD),
Concession LIS Final Report (December 2006) and EBRD
Assessment of Concession Laws throughout the countries of
Central and Eastern Europe and the former Soviet Union. EBRD
documentation on concessions is available at : http://www.ebrd.
com/country/sector/law/concess/index.htm .
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(1) Licensing is based on the Gas Act 1986, ss 7 and 7A, and the
Electricity Act 1989, s 6.
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(1) The revocation is not based on law but on the conditions of the
licence. The conditions may be slightly different depending on the
licence type. For more detailed information on all revocation
conditions and notice periods, see http:/www.ofgem.govuk/
Licensing/Work/Revoc/Pages/Revoc.aspx .

(1) See eg O Lando et al (eds) Principles of European Contract Law,
Part III (2003), or C von Bar et al (eds), Definitions and Model
Rules of European Private Law Draft Common Frame of Reference
(DCFR) (2008). Depending on the national laws of a particular
country, concessions or public contracts concluded further to a
tendering procedure can be qualified as private law agreements, as
is the case, for example, in Finland, Italy, and in some cases Spain,
or administrative or public law agreements, as is the case in France.
Because of lack of terminological coherence, administrative
licences and the like are sometimes called ‘concessions’. This is
the case in Norway and Denmark, for example. In the latter case,
the service concession nevertheless includes certain contractual
elements and in all cases these administrative acts are, in functional
terms, virtually equivalent to contracts used in other Member
States. This issue is discussed in more detail in Talus (Public-
Private Partnerships in Energy-Termination of Public Service
Concessions and Administrative Acts in Europe, op. cit., ) 43—67.
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(1) Judgment of the Hovritten for Ovre Norrland, 9 July 2008 (Ref T
554-07), available at http://feed.ne.cision.com/wpyfs/00/00/00/00/
00/0C/CB/17/wkr0003.pdf. See also http://www.energimarknadsin
spektionen.se/For-Press/Aktuellt-franinspektionen/Energimarknad
sinspektionen-yttrar-sig-over-Ekfors-Kraft-ABs-overklagande/
(available in Swedish only).

(2) Chapter 2 of the Swedish Electricity Act (SFS 1997:857 Ellag).
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(1) ibid.

(2) ibid.

(3) For detailed information on this case, see http://www.energimarkna
dsinspektionen.se/For-Press/Aktuellt-fran-inspektionen/Energimar
knadsinspektionenyttrar-sig-over-Ekfors-Kraft-ABs-overklagande/
(available in Swedish only).
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(1) ibid.

(2) Judgment of the Hovriitten for Ovre Norrland, op. cit. The decision
has been appealed to the Supreme Court of Sweden, where the case
is currently pending.
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O a3 el ey s Aaladl Aaliadl) dlen Corgind i) Adlay)
OIS Ded Jaad) il 5 a0 Ua g G () il Aalal 23Ul 3a3y

(1) Decision of the Norwegian Water Resources and Energy
Inspectorate, 5 March 2007 (Ref NVE 200700325-29 emk/kmf),
available at http://www.nve.no/pagefiles/4669/200700325%2029
%20b2¢%20energy%20as.pdf

(2) The Norwegian Energy Act (29 June 1990 No 50).

(3) The Norwegian Energy Regulation (7 December 1990 No 959).
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o eV b))y Ut ey ABL) dpadl) o SLieY) die
ey sl o el laeY) calas dllgnl Al

B2C aS, & -l i W gaa) of b dunill sda pdliy padli
paiiuall (3 5m  Lelee (B ) )iV Ll 5 seme K5 o —Energy  AS
PYCNIEU S PRRSIPUPRS [P UEA R R VL U ER
Lgls 15 5 €0l A4S il dlall o ) gall o d8LY 346 5 daaidad)l Al
pia Cpn Ciliaglia aa)l ol gl Mg — el A ) e 3ol 4880
alS Lelee (8 ) il Ll Zland) (b ) J8 —4S il 5 48 ) Adalu
e leSl o s il Al aadiidl (5w A electricity  retailer 45 jas
(¢ sas «B2C A8 il Aaladyl g gl i) ol )l cadg
LS ¢ 5t aatiianddl (3sm b s bjeSD aad Ala e (S5 a1 48500 b2a
ol el 85 s i 0 e el ga o ekl il ol L
i (py e = JliaY) dae Lo 8 Callany (o il Sl ) A<,
L (e add o Dlandl e ] (e 3800 (il —(5 Al

3aaall b g )il Jod G JLEAY) Leidlae o AS )l Cus o S

—AS,8) iy eelld ) ALEYL s AS Al agBle o))l dgalse
Sl ¥ Lot 0% ol —AlaSe e B DA ge dld IS G
A i o) X Al Al LS el 5ol 0 gaS Jeall &y 5 pual) Aadall Y
L8 o coan el sl Sl WS A ) didall dadiiig el sal)
e J9 il ssa g ) al calS & o e pe ) e L LeDlea]
Do saa g ia il A8 Aad Gl Gl s o)
XV Gujla o 8 Ay il A8kl o) sl 5 AEUY dalu e el
ot A e dam g il dpadll uSad il b AU Al Jie (Lol
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A5 el el of LS LAl ZOlaY ddia dua b 3500 mie e
a g ) Letie V) ansind o = SaaV) el Jie o) cilllii Gy 5 gud
Allad g Al Jilay

Al o alea g S ey il agd A B e s Gy A
Sl S G =19 Lo b Mall e sl eS8 Jsas de —sas)
sl o () so—ail g (g las Sliial slad) el s alai ddals
Gy, a1 el e ) O A8A Bl cleSI 5l e o(30)
b (LS LiSen (50 S a3l i) ol o(f) de a5l
e~ Al clad () 3l =150 aay o sl 1) (B o
O ai i Gl (ad el BLED pe Bl
E-part Financial Trading BV 4__ail sl 4S )5 1 chate 3
Jaa 3 e Dlaall e 328 A8 A0 38 CundiS) Enm ool 4ol 0y g ] Band 13
casms E-Part 4,8 i il Yo e T i 4 iy e €10 Y
e Mal sl b o ey 38N Al o 8 ) Sl (g g8
adc g e anll 4 pudl bl Aokl seld I ) il i) (b s

(1)See http://www.energiekamer.nl/images/Besluit%20tot%20het%20
intrekken%?20van%?20de%?20leveringsvergunning%20aan%20EPar
t%20Energy%20102354-102%20BT769%20mvd_tcm7-95228.pdf
(in Dutch only).

(2) Act of 2 July 1998 Providing Rules in Relation to the Production,
Transmission and Supply of Electricity.

(3) "in Our Minister's opinion, the license holder can no longer be
deemed capable, on other grounds, of compliance with the licensed
activity or the conditions of the license", Art 95e of the Act of 2
July 1998 Providing Rules in Relation to the Production,
Transmission and Supply of Electricity.
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dpm Wl A L Jlal s LS Ol 7 b e oSlied) o6
Sl glie o V) eVl olad) Sy Al i Ll Ladl sy il
G A ey SIS ¢ GLiaY) dualia AS a5 Apapdanill ALl oy AESa
DBAAxa

SRS PN U111 DA VS PP PV [ OV DUR P VPR kP
Jsd o edalal) el U ila e e a0 MRS e 1358 (im s
o o i) ge bl daay coalaadl oda allaiig L oy 5Y) A
(50 llas ge palal) oyl

(1) See http://www.energiekamer.nl/images/Besluit%20tot%20het%20
intrekken%?20van%?20de%20leveringsvergunning%20aan%20EPar
t%20Energy%20102354-102%20BT769%20mvd_tcm7-95228.pdf
(in Dutch only).

e A0l mlia o (g 453 sall Jad sng 2 sde Jon daadil G 330 (Y)
Goia o A3 sall scalpall Hhil ciial) ol linay) Jae 8 alall Gl LY
Ol alia ¢ sn 8 Adlall daliadll sl 4 all el Aaial) i)
K e Al Aplady) 5 A ) ) Alae anliil o seid 1 ol
3so sl g de g i)l il gl €Y 1Y Jle(0)) 2aadl ) seaiall daala (5 sial
Al e paal A Gl 8l ) Alae A lEe A )" dgan )l e 4y )Y
XY (Josd cUaib daals =3 saal)

Y Lalandy) 5 A 38l & ga Adaa



X[ KVESR PRy R

g.ilfd\ &Jﬂ\

A aY) Baadiall cil¥ gl & 4 ) il jlaall g L) alsa]
=¥ el LSl 5w ) mdlal e IS o Jaad
saaiall LY o & (L & sam s e el sV Ay oY) il jlaall
OS5 el auliil) 586 i Y L ddals Adeays (A0S 5aY)
Al 1) o) aY) Gallaial (g gl gaall ) il Zaeal) odn e
i aga damd ) ALYL 5 .(due process ddlaY) clilesl ) Uyils
sLalY 4 agall VAN (e 220 am gy S eV Llal) ASadll plad b
Federal —48Uall duaaiil) 43l il daall 4y oY) i jlaall (4 ¢ard) fil

.Energy Regulatory Commission (FERC)

dAgilal) ABUaY) el e g pdia Gandl i slad) — )
Revocation of licences for hydro development projects
Al Jsay V00 @l Ll ol o ) s LaY) e
il Gl S a5 ol dae) cllali d8Ual (il 30,0
a5l 33 daat g LAla)l A8LY e g phe sk m yke dualdldl

e )l b Addadl) Gl Bl A e Al dag d 05 A el

(1) The Federal Power Act, 16 USCA § 791a.

il o) ralgall i (Al dpaslanil 5 56aY) Jsa Juadill e 3340 (V)

‘B)}...a_’mj\ :*\_a.AlA 40‘5&\ :\3&5 ‘o\)):&a A\J\.m) ‘L“g.l\.na:ﬁy‘ dlA.Aj\ ‘-g EJ\A?\J
NYeoA
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[FRCUPNPpIE -1 N PPN PRI, L ) I NEU U L RS PERR PR &
) gaka

o 1 paal  aad Al de gid) el jaY) Gl b
i padarill A adl all e camy (B 05 didlae o glal Sllen
Hla jliel 8 2ab o a3
Jaae Aillaa) (S5 8 Gan il ala S 13 L )
A aSlioe ZOaY e il calial i gl il 8 G813 L —Y
i) 5 ghad 5 dayda —Y
(A ~YaY (e ) Calia dgen —f

O—e Uad eVl s dalal) Qe sl o U s LaY) saan
o Al gl il giall Langaat (gl 48U dpaplatill A0 0l Lal) Culs
L (Ll lSail Jal sal) oda any () glall clSlgnl s ) e
Cala o oJid Jaw e eelly (e s S0 daall 3 oY) A e

(1) The Federal Power Act, 16 USCA § 799.

(2) ibid § 823 b.

(3) ibid § 825 o-1.

(4) See eg 122 FERC P 62, 217, 2008 WL 594340 (FERC).

(5) Similar to the practice with hydro project licenses, FERC practice
in the market-based rate authorization orders is to provide the
companies a period to rectify the non-compliance before revoking
their market-based rate authorizations. See eg 123 FERC P 61,102,
2008 WL 1902671 (FERC) (15 days); 114 FERC P 61171, 2006
WL 368430 (FERC) (15 days); or 69 FR 57679-01, 2004 WL
2146015 (FERC) (30 days). For license terms, see eg 122 FERC P
62,012, 2008 WL 65540 (FERC); 122 FERC P 62,009, 2008 WL
65538 (FERC).
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28 oS —Alternative Energy Associates Inc dpzd & — e jil
A8y (e i g g el Ay G Sl da g il cAauil 93 ) sy gl
Lo se o Alge Gand il Calia AU dpaplasll 40 o) daall) Cisie
el DU QY] aae Alla 8 Adag pie Clsie Caa g A~ LY
O eV 5 ) o ) dals dieay 6 LY ety . leie 5 bl
Aall (8 e Caal ol Jaliil) aaas Sl & 4l oaa 285 ) Saal) Al
o 25 gall —Aalal 5 ) shad g dagha ) AELaYL —la el & dali

5 gemy A ZOaY Gans i) alia LY,

I3l Gage i Clalgdiy G o Al Jand) 1Y) o — Y
skl

Revocation of market-based rate authorizations and
blanket natural gas marketing certificates

oard ) Ca el (Ll (AUl A 0l dpelanl) Aiall aiam
ot A (il e Jemny of cins ) o) e o i)
O el i g L 13 i) 8L 5 G () (e 3 s
dtiallyy B 3 )3 a0 L8 ) e 8 el
ol LAY S aled i (G adanl) Aiall odg) (S
» 5, ."planket natural gas marketing certificates sl 48 5 yal

(1)122 FERC P 62, 217, 2008 WL 594340 (FERC).

(2) The FERC grants market-based rate authorization for wholesale
sales of electric energy, capacity, and ancillary services by public
utility sellers that can demonstrate that they and their affiliates lack
or have adequately mitigated horizontal and vertical market power.

(3) A blanket natural gas marketing certificate granted by the FERC
authorizes the certificate holder to make sales for resale at

Y14 Lalandy) 5 A 38l & ga Adaa



X[ KVESR PRy R

S8 e S5m0 WL Al (may b ccdalgl) oda Caa ya
b ) el ja) —laY Leilia st 0 —O)Enron dusd; ddasi yal
) Gy Claledis (Bl e o satiwd) (andl il sl WS
Sl il o3 3 AN A aY) Jal el ket 2 () _apbal
2 i, .Revocation Order sl ol d8Uall 4301 jaall duadaiil) daall)
AL 3 g & Bl s e satiall (el gl Gl 51 13 S
Gl a8y apdall Ll Gl 3 ekl S B clalgd
saley s Al Luda sie Al e Al 23 5 Enron ¢S L8 e sana
SISy g oS Al g gdall cdled 385 .2 rehearingled) g L)
i Y clilaca 1) o)y sl sy ey~ Al el 3w e —Enron
Jack of due process U siti dadud) 4 sial) <) oY1
Ui o ddala daay (Bnron @ilS jd el a8
adJdad) wiy a ] G 4l iy Al Ul Al el aY)
Idad) pajldad) i ol LS ¢ slane agShun ol S 1)as)
bl b b agieal s 85 il Ay il 5 Al ) SlIl GaS

negotiated rates in interstate commerce of any category of gas.

(1) Fact-Finding Investigation of Potential Manipulation of Electric
and Natural Gas Prices, 98 FERC P 61165, 2002 WL 32001559
(FERC); Enron Power Marketing Inc et al 103 FERC P 61,343
2003; Order denying rehearing, issued 22 January 2004, 106 FERC
P 61024, 2004 WL 1483824 (FERC); and Order conditionally
approving uncontested settlement, 124 FERC P 61,206, 2008 WL
3992361 (FERC).

(2) The FERC can also grant authorizations for construction/operation
of natural gas pipelines (these are not term-limited) but it seems
that the revocation of this type of authorization has not taken place.
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Ay (G g8 Al el 2y ke ol fial wi ol el aY)
Glel a2l g 5 A o LI o L duds agd JiS5
g 3y o lal mls Gl ) Al
<3S Enron <S58 Ly cua Al ¢ dall 5 maall of Jaadl
:due process requirement Aalall ASlad) Cilliia (5 paic MK Bl
«adequate notice AL<I Uaiy) Lﬁ he Sl bl el ) Qllaie
O— = sagall Qulall g cappeal  possibility aliniul) 4ulSa) 3 sa g
6 yaic WS o mzal I s Al 2ol 2 pung (gl (Aland) AaSladl
Ay i) Adalul) 48 ) Caagion — o smgall 5 S aY) —Allal dSlad)
Adlae clllie g a2 AaaDle g el aag 25 )l3U A3l
ai AV el dglasl el jaY) lae culbllaia g 4 oY) el Ayl
L2580 e adl
oadl 3 ) L pal 8 —38Uall 4 ol dpedanl dalll cauas a8
i e afla U L e A (el aY) gl —2lh ¢ i Auads il
Tl adl ) Llad 8 Yl el el ) 8 ) dlaad

(1) "The requirement of due process was not fulfilled as they were not
provided adequate notice that their behaviour was prohibited and
they were not given adequate notice of the facts and law asserted
against them in these proceedings. The requirement of due process
was not fulfilled as they were not provided with a formal trial-type
evidentiary hearing before an administrative law judge.”, Order
denying rehearing, 22 January 2004, 106 FERC P 61024, 2004 WL
1483824 (FERC), Para 13.

(2) This was also noted in International Thunderbird Gaming v
Mexico. Para 200.
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a8 sl A el daadasil) sl oL Enron il jd claa
glaiul duda agaie ade 4o 40 ) cliledall (e agie
Ol sloal aaf Bl —dgleadl cililaall Wb o fiad —dau
g el sl ol Aals ddeay IS AN b8 Sludiip s YY)
& L alil Bl il lalase dags U Jea sl b lad 1 yaie
C— 43 5 cwash trading —ea 5 Jda L e
Cllaa I Lgd o )t da ) gl Al die (59 puall
Aaill eds Jie () dia sl GlSaY dpliadl
I3 Ca gl el Al eda o el ey e 38 Y Wl ay
clsie Yy sanctions el ja i gh e ¥ Ll LS cdgilia dauba
o asaall o s .Bnron S, i Uil e civil penalties 4y
5Ll s market-based rates (3l ey L g 25U &R o
ool Batial) Al ) e b @l i i ) Gy sl
13 Y) 3 sl 02 a C_uu Y 5.5 e axy —cost-based rates A<l e
DY) gl Callall ania alasind of —daadl) <y 513 dahy —daall) ) 8
S i o i Ll (&l .reasonable inguj jJust Vale O S
unreasonable A sixall e lu jlaadl (e A8l & ila 23 38 Enron
D) 8 Jan ad gl 0 e oS (@ sudl 3 oD Jie) practices

el =a ol 5 sl Wash  trading cea s J5lail G5 gy ae S ZE4l (4 (V)
bl da Jealt e el }i & Gllee & gany &Lﬂ:&\){\ elact Led il cle) ji
D95l el S, G s o e
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e LSy ) il ol 6 3al) o3 s o diall iy o) Al
) blanket marketing certificates (3 suill Clalgd g ¢(3 gud

sl el a3 B L iy 43 (U cdialll culaal
3o ae Lgic 3 0ba V) ael gl oS5 ol daall 13).3\3 Al el a2l
Ll 1jtad) aglatil) Jaaill daaalad) il 3 Jaas K1 GAGS 5 ) gucay
i a s sl a8 cact @l s o plaat ff addlan A Gl oLy
3 aball dlall @ daledl clilull 5 ac) @l daal jo e eday Gl g —aiyl
Aa o~ o sSan elatil) Jaaill aslall alall o) s —Aadl) e
ol Y e Al digm A el e Gapaill e il (e 585
gy o) 51— alaiill daualal

S i1 a3 5 ) a5 jaball ol Y1 (of dagall
Umd 5 i Gype i oy Gl Jlandy Gy &Y ww Enron
e s e e~ il HlandU apdall 5D 2 Enron <l il
iapysaama el V1 a3 (o alale il ) cldlaid) oda b —caad)
Los pilly (4dll) 4pd (5305 —A ghna By gems par ml) i) elacy AdlS
—lgidan acl il oda L ) ilaal) s Lgiallas aol sl o328 Caagiud Il
e gl oda 4l Loy Yale 1))

gyt e 40 (S e aSladd) Al g1 a3 B LS
A adanill 4y oY) cllalul) —eNIS ge b paball acl gl delua b

(1) Order denying rehearing, 22 January 2004, 106 FERC P 61024,
2004 WL 1483824 (FERC), Paras 13—19 (footnotes omitted).
(2) ibid.
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S ) oSlaall el dlldly ae) @ odn i 3 g e SIS
b sni o s o oS Y Gkl sl @) G (e padd 1 b
el sl od s adde it o (S 53 LWlmil eSS g gl Gy
Al sa o Gaahnll ae) gl delia cull 13 oSlad) of d8éa)
O—e Aa Y Aol 5 S canid 38 Sy ()5S Lals itoo  specific waadl)
ia b S HaY) Lladl ASadl cud iy DNlgalan Cany (S &l
Jalall e el LpaaY) G35 ¢ ) sl gy ey 3 i ekl
oo gyl 2ol @l A eyl e (e caded ¢ Jalad) 3y
Village of Hoffman Estates et al v The 4ua 8 AN
Llel) daSaal b (il Juas e (DFlipside, Hoffman Estates
i lie golia V) ap tamll A Ma b el il ol A5 Y
On e O Al Al e BB AR ey Gaday o (S —ALa el ally

(1) Village of Hoffman Estates et al v The Flipside, Hoffman Estates
Inc 455 US 489, 498 (1982).

(2) With references, among others, to Ray Evers Welding Co v
OSHRC 625 F 2d 726, 730 (6th Cir 1980); Grayned v City of
Rockford 408 US 104, 110 (1971); and Faultless Division, Bliss &
Laughlin Industries Inc v Secretary of Labor 674 F 2d 1177, 1185
(7th Cir 1982) .

(3) In the order denying rehearing, 22 January 2004, 106 FERC P
61024, 2004 WL 1483824 (FERC) the FERC made a distinction
between imposing a civil penalty and/or sanction and withdrawing
from the Enron companies certain privileges that were based on
specific authorizations.

(4) Village of Hoffman Estates et al v The Flipside, Hoffman Estates
Inc 455 US 489, 498 (1982).
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parLarill lia) il o o sy puadaiill walal) ¢ 5 piall s Al Gld
Oy Yoy el aY) P o o 4 a5k 3 inquiry gasdll DA G
saaiall LY gl g o) Y] (e — A8 Wil (o3
Log i) gl eV g oY) el Aabus o (7 gam 0 —AS5 1Y)
gl a3 A Cpy ey LA iiaa dale foalie 8T Ay oY) Al
«¢proportionality c—uliill <due process dadu ) 4 @l el sl
protection of e s i Wl 284l 4 lea cclarity ¢ sa sl allaia
Al g sad (JUal Juw e el o .legitimate  expectations
Dl Bl 1aa gl Taal A jlal) cultlaiall 4y oY) < ) al
i8S 5 e D s At )l DU 5 jladl) UKLy Lo 4 )
Vo) ailel Y elgiiall Coylal slac) a3l cclal) alana g .U
e o iy LAl 238 asail Fua b daie cangy LS cdallaally S
s S L dald) il et W1 Gl b oL el
iy La ) mal ) (g @lld may AR racail e gunga B ) saa
A1 e S lar i —layga Sy A dall &y oY) cilalall o o slas
Tlead 5 b el ja) 0l oz of de in e Ay ey 6 gusny U s s
welal) oY) deall Cams el el oda Jadi s L Aalall daliadl)
—al L) i) oY) el jlaall o limil) ASal ) 1l
O sl Sy = oY) A (e o A eV sasial) Y S e 6l sa
At s Al g2 Caf Gl —lgishad s a5 Adllaal) danle
oSy i Apeal SV Jal gl <5 —aiillie mpmaa 8 callaall ooyl

(1) ibid.
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ia 8 Lpaal) @l oA Jdlsall Jadig lgiga) se 3 il (s
sla all oL Sal (f b wae ) e @llhg) didaddl ac) gl) # g g zelaly)
Jaal) 8 a2l = g a8 (5 a5 o 5SE i S Y]
Lalzally cpaldll (o 5 S8 ¢ lind) Jlaall & aadasilly 43 jlae o gola@y)
Old el 13 pay sainal) ae) il auii o 505 iy o seialy golia)
A jaal) b Ll Y A i b sad o —a Al A il o3a
o) i ol Ll A ) Llall AaSadl cille s LA 5]
Al Lg ot A ALaY) dgal ge & dalal)l S dalias dlea

8 e Sl g je 2 )
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D Cuaal)
i glal i G s AN ol sl
JNY) cllaal)
L, 4 ) Sl jlaad) g sliadl) algal

Sl e gl Lual Qs SWIS ) o) ) Sl e
Lalas o ay Y] aany) o U s LaY) aads e s )Y o) gailas
e a1 e G skl Al e b e U s G gl
iy Ladie ¢ (g g+ (g sanaall o JSEN s e o) g cad JiaY1 aua gl
a1 Mt o) i) L 6 Audliall 5 Jy = el (3 sud) dlail olas
o omdliiall Cails e o(Bsadl) liy o 8 San oY Gl (sl
Agal e (B A58 Dlilaa s a8 Al ALY cilillaia 8 6 (2 5y ¢(§ gud)
A seal e i€ o il 13 ofd =2 ey el Aas 8 clalad)
) el sy Bl B Lebalin Lals ) Sl Al dlala
lia 3t Wn 8 ECT )0 Joal) deSae chral 34
sda culS S5 L agiall o) sl e W e sl LaU Sl el dala
public procurement (*)eL,d\ o) pa 10 (Jladl Juw Je o alai Lladl)

(1) J Raitio, ‘Legal Certainty, Non-Retroactivity and Periods of
Limitation in EU Law’ (2008) 2 Legisprudence 8.

it 8 Ade)l Clansal Jseas dglee o Taladl 80" o s LaY) a3 (V)
ia Sl G A pual) 3giall in s ecbandly bl (e a sk Lo e L

3
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oalall Bl =T ) saaladl e (YY) ol 8 Ulead
Ay sV g sl aal w8 Jaally 3l ~TFEU (e (YOA) 30l
ASM Brescia SpA v Comune di Rodengo 4—uas dillay) duad a8
S ) Gy o Gl @) bl Gl g1 oS Saiano
b b il <l LYl Cae S5 Al Gl ) a8 gad) Alsh
e pe i o W ke OS5 VAAE dle 8 CASM Brescia duad
O s A ad ) L) adl Al s A Als e s 19V E Gle
e s S =Y een ple (8 (Ml a8 asne o i 4 2w Ule
s Ulma By 5 20y — maslall Sl Galad ) g sl (ks
ALY e A0l 5 0 aey il 53 g sall el AL gl LY
b Aale 5 Al i) Sl gyl o s el ey )
—i Y Jaadl ASas e ciapl A ALY cul€ a8y L diee cW S
O 0~ DAY a3a Sl (saar Bl el pSa U] B
A Blaiall Alaleall :Bia o2y sY) a1 o A dalal goalsall —5 AT oLy
non- 3}—uaill a3 c 5 cequal treatment i8Sl §f 4yl )
Gl =8 gll & jles g degal  certainty sl oY) 5 «discrimination
o 415>k aay 5 .protection of legitimate expectations ie 5 il
s b ot g ay e s¥) M) (5 e 13 e ey Sl ) T
) V) Jaad) deSan cuald o0 gilall 1ag) Liuda (sal Ak ) il
A sl e gl 0S8 o dald dheay ccallaly Sl ) T sl )

&G.ﬂ\) :\_L‘).sﬂ\} ‘b\_bd\

(1) Case C-347/06 ASM Brescia SpA v Comune di Rodengo Saiano
[2008] ECR 1-5641, Judgment, 17 July 2008.
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2ol gl odgd ()5S Ladie Lapus ol HB 3 o gill AL 5 cadaa s Aol
taSaall o ) cdpnil oda oy cle 5yl o 8 e dple

O ety Ba o Sy cmany Jadh G 5l Y Taaa
Gl oy e sailaiall ol Y S Al 3 g e s Jie eled () sy
A ga s e o) s el g e Dy 8 Gl e dailail) alidle
L@yl il dga s e ol calall el e
Ol 8l ity 3l g Al Al 8 Alles Jilie <yl
—z—aal e U5 (TVEMW and others dps i sliiall dulpudl 5
BN (s il Gy ) ) Janll daSae pld (g se2all Ly el 3
L8 5 de g phal) clad gl Ales e =) il e dll)

(1) ibid. Para 69.

(2)"the principle of legal certainty not only permits but also requires
that the termination of such a concession be coupled with a
transitional period which enables the contracting parties to untie
their contractual relations on acceptable terms both from the point
of view of the requirements of the public service and from the
economic point of view’.", ibid para 71.

(3) Case C-17/03 VEMW and ors v Directeur van de Dienst uitvoering
en toezicht energie [2005] ECR 1-4983, Judgment, 7 June 2005.
For an assessment of the case, see K Talus and T Wailde,
‘Electricity Interconnectors in EU Law: Energy Security, Long-
term Infrastructure Contracts and Competition Law’ (2007) 32
ELR 125-37; and K Talus, ‘First Interpretation of Energy Market
Directives by European Court of Justice-Case C-17/03, Vereniging
voor Energie’ (2006) 24 Journal of Energy & Natural Resources
Law 39.

(4) Pre-liberalization agreements are agreements entered into prior to
the liberalization of the EU energy markets. It is still somewhat
unclear whether the new EU energy regulation should apply to
these agreements, and if so to what extent.
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(1) Case C-17/03 VEMW and ors v Directeur van de Dienst uitvoering
en toezicht energie [2005] ECR 1-4983, Judgment, 7 June 2005.
For an assessment of the case, see K Talus and T Wailde,
‘Electricity Interconnectors in EU Law: Energy Security, Long-
term Infrastructure Contracts and Competition Law’ (2007) 32
ELR 125-37; and K Talus, ‘First Interpretation of Energy Market
Directives by European Court of Justice—Case C-17/03,
Vereniging voor Energie’ (2006) 24 Journal of Energy & Natural
Resources Law 39.

(2) Pre-liberalization agreements are agreements entered into prior to
the liberalization of the EU energy markets. It is still somewhat
unclear whether the new EU energy regulation should apply to
these agreements, and if so to what extent.

(3) Communication on increased intra-Community electricity
exchanges (COM (89) 336 final of 29 September 1989).
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(1) Case C-17/03 VEMW and ors v Directeur van de Dienst uitvoering
en toezicht energie [2005] ECR 1-4983, Paras 73—78, Judgment, 7
June 2005.

(2) J Raitio, ‘Legal Certainty, Non-Retroactivity and Periods of
Limitation in EU Law’ 3. According to this approach, legal
certainty includes at least the following aspects: (1) the principle of
legitimate expectations; (2) non- retroactivity; (3) the principle of
acquired (vested) rights; (4) the requirement of procedural time-
limits; and (5) the need for understandable language. The last point
can probably be widened to require that rules affecting the position
of private parties are clear, precise, and predictable.
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(1) Under the French legal system, an agreement is considered to be a
service concession if it is concluded by a legal person governed by
public law and the purpose of the agreement is to perform a public
service and if the remuneration comes from the operation of the
service. The French definition of a works concession, on the other
hand, follows the approach of the EC Public Procurement laws. See
J Arnould, ‘French Public Contracts after the Reform of March
2001’ (2001) 6 Public Procurement Law Review 324.

(2) P Martin, ‘Comment on the Decision of the French Cour de
Cassation, First Civil Division of December 17, 1996 concerning
the definition of administrative contracts’ (1997) 5 Public
Procurement Law Review 166.
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2 <+ @ .)Compagnie nouvelle du gaz de Deville-lés-Rouen

(1) J Arnould, ‘French Public Contracts after the Reform of March
2001, op. cit., p. 336.

(2) Conseil d’Etat, Société TV6, 2 February 1987; Conseil d’Etat,
Compagnie générale frangaise des tramways, 11 March 1910; and
Conseil d’Etat, Compagnie nouvelle du gaz de Deville-les-Rouen,
10 January 1902. This is also true in a European comparison.
Unilaterally granted rights may only be modified where a
sufficiently important public interest comes into play and only
against full compensation. See Roggenkamp et al , op.cit., p. 1281.

(3) Conseil d’Etat, Compagnie générale d'éclairage de Bordeaux, 30
March 1916.

(4) Conseil d’Etat, Compagnie nouvelle du gaz de Deville-I¢s-Rouen,
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10 January 1902.
(1) Conseil d’Etat, Société TV6, 2 February 1987.
(2) Conseil d’Etat, Compagnie générale d'éclairage de Bordeaux , 30
March 1916.
SN ela &) &V i Ll caa s 45 Ul Cag lall 4 s of Y s ey aas (V)
a8 8 oA Al s Ly 3808 (T el ol a3
G lS Y ¢ (Affaire gaz de Bordeaux) o) s— e jlall A< 44 485w
ELBY U il e ki) 5 e many Knall Sl ) 5 e ke 380
aalSal il 5 5 paad) e lE Y 1 ae G Lay Sl Al (s Jaad ¢ e
a5 Aalal) e Y lies ey sl e Aala s cdlld ey inall 138
coloa 8l ga gl 8 0aul 8 oy Eaal) ool @l 8 jela &yl sl
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pals iy s e clad) ) Wl (s 8 Juadll —2 5 5Y)
ole oladl Aaada Sy (b g oyl 80 o < el dagms Gl Vs
iga)se 8 A alal) Sl Al ga A ) Llal) AaSadl (sl
oLV 1l =g Al Wil o0 (s A sal) (e 5 jaball daiayl
Mobil Oil Exploration & Producing Southeast Inc v 4ua 3
i aSaall uall oLl e 13 3a duadll s2a JS5, .(United States
i s ai A Sad) Joad S asSall alal Glay A€ ) Ll
ale e sSall Jeat colindll 3] Gy .S a0 5 ) Al alliad)

(1) Mobil Oil Exploration & Producing Southeast Inc v US 530 US
604 (2000) .
(2) ibid.
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up-front  LeaBe el (o ay aday J il QIS8 (e il GL8 &
A8y o) siw e Baal dajuall Yl 2sie (s Jlie 4 payments
G O E) axt e Sall 5 80 il G da ) 2 gial) o3a S
O OS2y Aledll Ly S dalu & Jy il Jsis skl g calisiul
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(1) Similar to Mobil Oil Exploration & Producing Southeast Inc v US ,
the unpublished case Windward Associates v City of Hermosa
Beach 2005 Cal App Unpub LEXIS 7601 (California Unpublished
Opinions 2005), dealt with a situation where a change in public
policy and the approach taken towards certain activities led to
changes in applicable laws and regulations having a detrimental
effect on a pre-agreed project.

(2) R Kundis Craig, ‘Mobil Oil Exploration, Environmental Protection,
and Contract Repudiation: It's Time to Recognize the Public Trust
in the Outer Continental Shelf” (2000) 30 Environmental Law
Report 11104, B Bucholtz, ‘Private Sector Issues in a Public Sector
Retrolution: The Court's Business-Related Decisions in the October
1999 Term’ (2000) 36 Tulsa Law Journal 153, 155-6, D Bothello,
‘An Unequal Balance: Repudiation and Restitution in Mobil Oil
Exploration & Producing Southeast, Inc. v United States’ (2001)
80 Oregon Law Review 1469.

(3) Mobil Oil Exploration & Producing Southeast Inc v US 530 US
604 (2000) .
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D)l 138 %y )5yl

A Sall dllgl dgal se A ssen ad) GBS A lils @) B N8
Llad) 3 aSaall ) V) Al 8 ool o iy i L iall
sl U A aSaall iyl sl s seall oda b Lglad g A Y]
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;) ~"United States v Winstar Corporation duzxd ) 3 ,L3Y)

(1) While the companies’ plan was pending before the Department of
Interior, the Outer Banks Protection Act (OBPA) became law. The
OBPA prohibited the Interior Secretary from approving any plan
until, inter alia, the OBPA-created Environmental Sciences Review
Panel reported to the Secretary and the Secretary certified to
Congress that he had sufficient information to make certain
approval decisions. In no event could he approve any plan for 13
months. The Interior Secretary told Mobil that the plan met the
applicable requirements but that it would not approve the plan until
the OBPA requirements were met. It also suspended all North
Carolina offshore leases. After the Panel made its report, the
Interior Secretary made the requisite certification to Congress but
stated that he would not consider the plan until he received further
studies recommended by the Panel. North Carolina objected to the
Coastal Zone Management Act certification, and the Commerce
Secretary rejected Mobil's override request.

(2) US v Winstar Corp 518 US 839, 895 (1996).
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(1) "when the United States enters into contract relations, its rights and
duties therein are governed generally by the law applicable to
contracts between private individuals. ", Mobil Oil Exploration &
Producing Southeast Inc v US 530 US 604, 607 (2000).

(2) ibid 620.

(3) "all regulations issued pursuant to such statutes and in existence
upon the effective date of the contracts and all regulations issued
pursuant to such statutes in the future which provide for the
prevention of waste and the conservation of the Outer Continental
Shelf resources", ibid 615.
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(1) ibid 616.
(2) ibid.

(3) ibid 620.
(4) ibid 605-6.
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(OB A alal) (5abualls o a2 ) (0 55y A sSall 4y il (52l 4 el
syl 8 gl G Aegall 3508l aal on @l Vi g G
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(1) Kundis Craig, op. cit., p. 11104-21; and Bothello op. cit., p. 71.

(2) The Sovereign Acts Doctrine was also discussed, in particular, in
US v Winstar Corp US 839, 895-6 (1996): ‘The sovereign acts
doctrine thus balances the Government's need for freedom to
legislate with its obligation to honour its contracts by asking
whether the sovereign act is properly attributable to the
Government as contractor. If the answer is no, the Government's
defence to lability depends on the answer to the further question,
whether that act would otherwise release the Government from
liability under ordinary principles of contract law. Neither question
can be answered in the Government's favour here.” (footnotes
omitted). And in Yankee Atomic Electric Co v US 112 F 3d 1569,
stating that: ‘[t]he government-as-contractor cannot exercise the
power of its twin, the Government-as-sovereign, for the purpose of
altering, modifying, obstructing or violating the particular contracts
into which it had entered with private parties. Such action would
give the Government-as-contractor powers that private contracting
parties lack.’
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(1) Middle East Cement Shipping v Egypt, op. cit., para 147.

(2) The Loewen Group Inc and Raymond L Loewen v US ICSID Case
No ARB(AF)/98/3 (NAFTA), Award, 26 June 2003, paras 122 and
132.
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(1) LG&E Energy Corp, LG&E Capital Corp, LG&E International Inc
v Argentine Republic ICSID Case No ARB/02/1, Decision on
Liability, 3 October 2006, para 195.

(2) International Thunderbird Gaming v Mexico, op. cit., para 183.

(3) Judgment of the Hovritten for Ovre Norrland, 9 July 2008 (Ref T
554-07).

(4) Azurix Corp v Argentine Republic ICSID Case No ARB/01/12,
Award, 14 July 2006, para 311.

(5) LG&E v Argentina, op. cit., Paras 189 and 190.
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